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ERRATA. 

Page   22,  in  marginal  note,  for  "  defence,"  read  "dtfeet."  ' 

196, ,  for  "  49  Geo.  3,"  read  «  47  Geo.  3." 

439,  in  note,  for  « 13  Geo.  3,  c.  64,"  read  » 13  Geo.  3,  c.  63." 

483, ,  before  "  Edit.,''  inaert  "3^." 

616,  in  marginal  note,  for  "  no,"  read  "  not." 

,  (la»t  line  but  one),  for  "  vendor,"  read  "  vendee." 


574,. 

670,. 


-,  after  "eoidd,"  insert  "not." 

-,  transpose  "  plamtiff,"  »ai  -dtfendant." 


CA8ES 

ARGUED  AND  DETERMINED 

IN  THE 

eourto  of  iH^ommon  piea0 

AND 

IN  MICHAELMAS  TERM, 
IN  THE  EIGHTH  YEAR  OF  THE  REION  OF  GEORGE  IV. 


MEMORANDA. 

IN  the  course  of  the  last  vacation,  Sir  Anthony  Hart, 
Knight,  Vice  Chancellor  of  England,  was  appointed  Lord 
High  Chancellor  of  Ireland,  on  the  resignation  of  the 
Right  Honourable  Lord  Manners;  and  Lancelot  ShadweU, 
Esq.,  one  of  his  Majesty's  counsel  learned  in  the  law, 
was  appointed  to  succeed  Sir  Anthony  Hart,  as  Vice  Chan- 
cellor, and  took  his  seat  accordingly,  on  Friday,  the  2d  No- 
vember. 

On  the  first  day  of  this  Term,  Charles  Frederick  Wil- 
UamSf  Esq.,  William  SeUvyn^  Esq.,  and  the  Honourable 
Thomas  Erskine,  all  of  Lincoln's  Iftn,  who  had  in  the  course 
of  the  vacation  been  appointed  his  Majesty's  counsel  learn- 
ed in  the  law,  took  their  seats  within  the  bar. 

Lord  Chief  Justice  Best  was  prevented  from  attending 
in  Court  during  the  whole  of  this  Term,  by  severe  indispo- 
sition. 

VOL.  I.  B 


2  CASES  IN  MICHAELMAS  TERM, 

1827. 

IV^nefdoM^  RowLEs,  Demandant;  Bowly,  Tenant. 

Nov*  7  th. 

By  the  ftatate  jThIS  was  a  writ  of  right.  Mr.  Serjeant  Bosanquet,  on 
^^^the^de-  *^'  ^^®  ^^^^  ^*y  ^^  *^®  ^*^®*  Term,  obtained  a  rule,  calling  on 
mandant,  in  a  the  demandant  to  shew  cause  why  the  writ  oi  grand  cape, 
must  adjourn  which  had  been  sued  out  in  the  cause,  might  not  be  set 
whi  to"Se  M?rrf  *si^®  f^^  irregularity.  He  founded  his  motion  on  an  affi- 
return.  Where,  davit  of  the  agent  for  the  tenant,  which  stated,  that  in  the 

therefore,  a  d^  •  i        *  ■• 

nuindant  ad-  last   Trinity  vacation  the  demandant  commenced  an  ac- 

rohno  the*«- '  tio^  against  the  tenant  by  a  writ  of  enirt/  sur  abatement, 

thelAivJrcuira  ^^^  *^®  reoovery  of  divers  messuages,  lands,  and  heredita- 

and  the  tenant  ments,  in  the  county  of  Gloucester,  to  which  the  demandant 

with  the  clerk  claimed  title  as  the  heir-at-law  of  one  Robert  Sandford, 

Sja?*«Mini^  deceased.   ^  That  the  cause  came  on  for  trial  at  the  last  As- 

the  demandant  gizes  for  that  countv,  when,  after  a  full  investigation  into 

adjourned  the        ,      ^  ,     .  "^^  '  ,.         ,  .  i.  , 

essoin  to  the  the  facts  and  circumstances  attendmg  the  execution  of  the 

HON  ^.  m»idd  ^'^  ^f  Sandford,  under  which,  and  subsequent  mesne  con- 

and  after  the'  veyances,  the  tenant  cdaimed  the  said  messuages,  &c.,  a  ver- 

time  to  which  dict  was  found  for  the  tenant;  the  validity  of  the  will  be- 

ought  to  have  ing  fully  and  satisfactorily  established;  and  no  attempt 

^etemn^en^'  ^^^  afterwards  made  on  the  paxt  of  the  demandant  to  set 

tered  Anereei^  g^i^^  or  Call  in  question  that  verdict.    That  the  demand* 

piatw,  and  ^ 

signed  Judgment  ant  h^d  sinco  Commenced  proceedings,  in  a  new  action 
a  writ  of  gr(u^  against  the  tenant,  by  writ  of  right,  for  the  recovery  of  the 
in'^eactio^^  Same  hereditaments  which  were  sought  to  be  recovered  in 
the  demandant,   the  first  action.     That  upon  the  return  of  the  summons  is- 

on  the  same 

day,  butshordy  sued  ou  the  Writ  of  right,  which  was  entitled  on  the  mor- 

ment  had  been    ^^^  ^^  ^^^  Ascennon  in  Eoster  Term,  8  Geo,  4,  being  the 

Siurui^tiiiide^  2Sth  day  o(  May  last,  the  tenant  entered  an  essoin  in  the 

the  writ  for  ir-    action.    That  on  the  gSth  of  May,  tbe  4eiiiandMt  ad<- 

jpurned  the  essoin  until  the  second  return  aftar  die  return 

of  the  said  writ  of  right,  viz,,  **  in  eight  days  of  the  Ho- 

ly  Trinity;''  whereas  by  the  statute  24  Geo.  2,  c.  48,  the 

demandant  ought  to  have  adjourned  the  essoin  until   '*  in 

fifteen  daya  of  the  Holy  Trinity.''    TBat  a  rule,  on  the 


IN  THE  EIOHTH  YEAR  OF  GEO.  IV. 


part  of  the  tenant  waa  enteredi  with  the  tlerk  of  the  essoins, 
on  the  ]4th  June  last,  entitled,  "  on  the  morrow  of  the  As- 
eenmtm,  in  EmHer  Term,  in  the  8th  year  of  the  reign  of 
Geo.  4(3i,'*  statkig,  that,  *'  unless  the  demandant  adjourn- 
ed the  essw)  to  fifteen  days  of  the  Holy  Triniiy,  a  non 
pros,  would  be  entered  by  the  tenant."  That  the  demand- 
ant did  not  adjourn  the  essoin  **  until  in  fifteen  days  of 
the  Holtf  Trinity^''  pursuant  to  the  said  statute  and  rule; 
and  thatf  in  consequence  thereof,  and  after  the  time  to 
which  the  essoin  ought  to  have  been  so  adjourned,  vix. 
OR  die  26th  June  last,  a  ne  reeipiaiur  was  entered  against 
the  demandant's  claiming  to  adjourn  the  tenant's  es- 
soin; and  judgment  of  nonpros,  was  signed  by  die  te- 
nant. That  after  the  attorney  for  the  demandant  had 
been  informed  that  the  judgment  of  non  pros,  had  been 
signed,  he  told  the  agent  for  the  tenant,  that  a  writ  of 
grrnnd  cape  had  been  issued  in  the  action,  and  was  sent 
doMm  to  the  Sheriff  of  Gloucester;  and  that  the  agent 
thereupon  sear(ched  at  the  filter's  QffiQe>  for  the  pr^^ 
eipe  for  the  said  writ  of  grand  cape,  and  found  d)at  such 
precipe  was  dated  the  36th  of  June,  as  the  day  on  which 
the  writ  was  issuedi  and  that  he  was  informed  by  the  fila- 
vdr»  that  the  writ  of  grand  eape  wm  not  imied  until  after 
tke  opening  of  die  oiBce  on  the  said  ie6th  of  June,  and 
that  the  office  does  not  open  until  1 1  o'clock  in  the  mom- 
ingf  previous  to  which  time  the  ne  recipiatur  had  been  en- 
tered, and  judgment  ot  non  pros,  signed. 

The  learned  Serjeant  submitted,  that  the  writ  of  grand 
cape  had  been  irregularly  issued,  on  two  grounds  :^r^/, 
there  having  been  no  regular  adjournment  of  the  tenant's 
essoin,  according  to  the  statute  24  Geo.  2,  c.  4S,  s.  8  (a), 


1627. 

ROWLES, 

Demandant ; 

BOWLY, 

Tenant, 


(ff)  Wbicb,  for  the  more  spee- 
dily proceedin^flf  in  writs  of  d<naer 
unde  nikit  habet,  and  writs  of  en- 
try for  common  recoveries  to  be 
sued  and  proseciited  by  writs  of 

b2 


entry  or  writs  of  right  of  advow- 
son,  and  in  M  other  real  actions, 
enacts.  That,  after  the  feast  of 
Saint  Miehuel  the  Archaingel, 
1752,  if  any  writ  in  any  such  ac- 
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ROWLES, 

Demandant; 
Bowl?  , ' 
Tenant. 


by  which  the  essoin  must  be  adjourned  by  the  demandant 
to  the  fourth  return,  both  inclusive;  and  as  the  writ  was 
returnable  on  the  morrow  of  the  Ascension,  the  adjourn- 
ment should  have  been  to  fifteen  days  of  the  Holi/  Trinity  ^ 
and,  secomUy,  that  the  judgment  of  non  pros,  was  regu- 
larly signed  by  the  tenant,  previously  to  the  issumg  of  the 
writ. 


Mr.  Seijeant  Russell  now  shewed  cause,  and  sub- 
mitted, that,  under  the  circumstances,  the  judgment  of 
non  pros,  had  been  signed  by  trick  and  contrivance; 
and  that,  as  it  had  been  improperly  obtained,  the  ten- 
ant could  not  avail  himself  of  the  objection  as  to  the  im- 
proper adjournment  of  the  essoin  to  the  second  instead 
of  the  third  return  in  the  last  Term,  viz.,  in  fifteen  days  of 
the  Holff  Trinity,  which  was  on  the  24th  of  June,  two  days 
after  which  the  writ  ot  grand  cape  was  issued.    The  learned 


tion  come  m,  and  be  returnable 
in  his  Majesty's  Court  of  Common 
Pleas  in  the  day  of  the  return  of 
the  morrow  of  All  Souls,  then 
day  shall  be  given  in  fifteen  days 
of  Saint  Mm-tin ;  if  on  the  morrow 
of  Saint  Martin,  then  in  eight 
days  of  Samt  Hilary:  if  in  eight 
days  of  Saint  Martin,  then  in  fif- 
teen days 'of  S^t  Hilary:  if  in 
fifteen  days  of  Saint  Martin,  then 
on  the  morrow  of  the  Purification  ; 
if  in  eight  days  of  Saint  Hilary, 
then  in  eight  days  of  the  Purijlca- 
tion:  if  in  fifteen  days  of  Saint 
Hilary,  then  in  fifteen  days  of 
Easter:  if  on  the  morrow  of  the 
Purification,  then  in  three  weeks 
from  thedayofJ^ojter;  if  in  eight 
days  of  the  Purification,  then  in 
one  month  from  the  day  of  Eas- 
ter: if  in  fifteen  days  of  Easter, 


then  in  five  weeks  from  the  day  of 
Easter:  if  in- three  weeks  from 
the  day  of  Easter,  then  on  the 
morrow  of  the  Ascension  of  our 
Lord;  if  in  one  month  from  the 
day  of  Easter,  then  on  the  mor- 
row of  the  Holy  Trinity:  if  in 
five  weeks  from  the  day  of  Eas- 
ter, then  in  eight  days  of  the  Ho- 
ly Trinity ;  if  on  the  morrow  of 
the  Ascension  of  our  Lord,  then  in 
fifteen  days  of  th€  Holy  Trinity ; 
if  on  the  morrow  of  the  Holy  Tri- 
nity, then  in  three  weeks  from  the 
day  of  the  Holy  Trinity:  if  in 
eight  days  of  the  Holy  Trinity^ 
then  on  the  morrow  of  A  U  Souls: 
if  in  fifteen  days  of  the  Hofy  Tri- 
nity, then  on  the  morrow  of  Sunt 
Martin:  if  in  three  weeks  of  the 
Holy  Trinity,  then  in  dght  days 
of  Saint  Martin. 
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Serjeant  produced  affidavits  to  shew,  that  the  tenant's 
agent  did  not  inform  the  demandant  that  judgment  of 
non  pros,  had  been  signed  until  three  days  .after  the  writ 
of  grand  cape  had  been  sued  out;  that  the  tenant  did  not 
enter  the  rule  with  the  clerk  of  the  essoins,  to  adjourn 
the  essoin^i  according  to  the  statute,  until  the  14th  June; 
and   that  the   demandant  had  no  notice  of  such  rule, 
which  was  entitled  on  the  morrow  of  the  Ascension,  viz., 
the  25th  May.    As,  therefore,  the  rule  was  kept  concealed 
from  the  demandant,  and  entered  clandestinely,  and  the 
judgment  o{  non  pros,  improperly  signed,  the  writ  o{ grand 
cape  cannot  be  set  aside ;  for  the  tenant  could  not  be  en- 
titled to  sign  such  judgment,  without  notice  of  the  rule 
having  been  first  given  by  him  to  the  demandant,  to  ad- 
journ  the  essoin.     Mr.  Serjeant  Williams,  in  a  note  to 
the  case  of  William  v.  Gwyn  (a),  states,  that  /*  on  the 
fourth  day  after  the  return  of  the  writ,  the  tenant  may  enter 
an  essoin  with  the  clerk  of  the  essoins,  but  it  must  be 
in  person,  and  not  by  attorney;  the  essoin  must  then  be 
adjourned  by  the  demandant,  who  will  otherwise  be  non- 
prossed if  the  tenant  enter  a  ne  recipiatur  with  such  clerk, 
and  give  a  rule  to  the  demandant  to  adjourn  the  essoin ;''  and 
in  Roscoe  on  Real  Actions  (b),  the  same  rule  is  laid  down.  Be- 
sides, the  ne  recipiatur^as  entered  on  the  same  day  the  judg- 
ment o{  non  pros,  was  signed :  and  in  Barclay  v.  Earle  (c), 
where  judgment  otnonpros.  was  signed  for  not  adjourning 
an  essoin  cast  upon  a  special  capites,  and  the  plaintiff  took 
no  notice  of  it,  but  delivered  his  declaration;  and  after 
the  rule  to  plead  was  out,  and  a  plea  called  for,  signed 
.  judgment: — on  a  motion  by  the  defendant,  to  set  aside  the 
judgment,  on  the  ground,  that,  after  a  non  pros,  signed, 
the  plaintiff  was  out  of  Court,  as  to  all  purposes  but  mov- 
ing to  set  it  aside, — the  Court,   considering  it  a  trick. 


1827. 

ROWLICS, 

Demandant; 

BOWLY, 

Tenant. 


(a)  2  Wms.  Saund.  46  e,  n.  4.  (&)  Vol.  1,  p.  162, 

(cr2Str.  1194. 
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RoWLEt, 

Demandant; 

BOWLT, 

TcoaQt 


declared,  that,  as  there  was  no  colour  for  the  essoin,  or 
to  expect  a  plaintiff  to  search  after  a  nonpros,  and  as  there 
was  no  notice  given  of  it,  thd  plaintiff  was  right  in  going 
on;  and  Ibey,  therefore,  refused  to  set  it  aside:  and  in 
WUUams'  Sounders  (a),  it  is  said,  **  if  the  tenant  do  not  ap- 
pear on  the  return  of  the  grand  cape,  and  plead  something 
to  excuse  his  default,  strictly  speaking,  the  land  is  lost  for 
ever;  but  if  he  do  appear,  the  demandant  may  release  the 
default  of  not  appearing  at  the  return  of  the  summons ; 
and  it  is  the  usual  practice  to  do  so*"  As,  therefore,  the 
tenant  did  not  give  the  demandant  notice  that  the  rale 
to  adjourn  the  esscnn  had  been  entered  with  the  clerk 
of  the  essoins,  or  that  he  had  signed  judgm^it  of  ntm 
pros*  the  writ  o( grand  cape  cannot  be  set  aside,  but  it  must, 
under  the  circumstances,  be  inferred  that  it  was  regularly 
sued  out. 


Mr.  Serjeant  Bosanquei^  in  support  of  the  rule. — No 
trick  whatever  has  been  practised  on  the  part  of  the  tenant 
or  his  agent;  and  it  is  quite  clear,  that  the  demandant  ad^ 
joumed  the  essoin  contrary  to  the  provision  of  the  statute 
^  Geo.  S.  It  is  sworn  that  a  ne  reeipkUur  was  not 
entered  ilntil  after  the  day  to  which  the  essoin  ought  to 
have  been  adjourned.  The  demandant  has  not  denied 
that  the  judgment  of  non  pros,  was  signed  before  the 
writ  of  grand  cape  was  issued;  and  as  there  has  been  no 
regular  or  proper  adjournment  of  the  essoin,  without 
which  the  writ  could  not  be  sued  out,  it  is  clearly  irregu^ 
lar,  and  must  be  set  aside.  This  cas^  is  altogedier  distin- 
guishable firom  that  of  Barclay  v.  Earle,  as  the  question 
there  turned  on  a  trick  and  contrivance  by  the  defimdant,as 
an  essoin  could  not  be  cast  on  a  special  capias^  but  h^e  the 
demandant  cannot  excuse  himself,  as  he  might  have  known, 
and  ought  to  have  complied  with,  the  terms'  of  tlie  statute. 


(a)  Vol.  n.  p.  246/ 
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Mr.  Justice  Park. — ^This  is  aa  implication  to  set  aside  a 
writ  of  grand  cape  which  has  been  sued  out  at  the  instance 
of  the  demandant.  Two  grounds  have  been  relied  on  in 
support  of  the  motion ; — the^^,  that  there  has  been  no  re- 
gular adjournment  of  the  tenant's  essoin;  and  the  seetmd, 
diat  the  latter  signed  judgment  of  nonpros,  before  the  writ 
was  issued.  The  demandant  should  have  applied  to  set 
aside  that  judgment  befone  the  writ  was  sued  out.  It  has 
been  said,  that  the  judgment  was  signed  by  trick,  and  that 
the  demandant  had  no  notice  of  the  rule  to  adjourn  the  es- 
soin. If  it  were  necessary  for  the  tenant  to  communicate  that 
circumstance  to  the  demandant,  there  might  be  some  weight 
in  the  objection ;  but  it  appears,  ttiat  it  was  duly  entered, 
and  the  demandant  might  have  ascertained  the  fact,  by 
making  an  application  to  (he  clerk  of  the  essoins,  before 
he  issued  his  writ;  which  I  think  he  was  bound  to  do. 
There  is  no  room  for  any  imputation  on  the  tenant's  agent. 
He  appears  to  me  to  have  acted  with  the  greatest  propriet}' ; 
and,  therefore,  the  case  of  Barclay  v.  Earle  does  not  ap*- 
ply;  for  there  the  whole  of  the  defendant's  proceeding  was 
illegal,  and  a  trick  on  the  plaintiff.  It  has  beeii  admitted 
that  the  demandant  was  not  aware  of  the  statute;  but 
when  a  party  institutes  proceedings  by  a  writ  of  right,  he 
should  .make  every '  necessary  enquiry  as  to  the  mode 
required  for  carrying  them  on  with  regularity,  and  ac- 
cording to  prescribed  forms,  and  more  particularly  so,  as 
the  Court  is  not  iii  general  indined  to  fiivour  a  demandant 
inauchan  aotion. 


1^7. 

BOWLBS, 

Demandant; 

BOWLT, 

Tenant. 


Mr.  Justice  Borrouoh. — The  clerk  of  the  essoins 
would  no  doubt  have  informed  the  demandant's  attomey 
that  the  tenant  had  entered  a  rule  for  him  to  adjourn  the 
essoin  according  to  die  terms  of  the  statute,  if  he*  had  ap« 
plied  to  him  for  that  purpose ;  and  he  would  abo  have  told 
him  that  the  adjournment  by  the  demandant  was  irregular. 
The  judgment  of  non  pros,  appears  to  have  been  properly 
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ROWLBS 

I>einandanti 

BOWLY, 

Tenant. 


signed^  and  no  trick  can  be  imputed  to  the  tenant  or  hi&^ 
agent  in  so  doing. 

Mr.  Justice  Gaselee. — ^It  does  not  appear  that  the  de- 
mandant's attorney  has  been  deceived  by  any  of  the  pro- 
ceedings adopted  by  the  agent  for  the  tenant;  and  it  is 
quite  clear,  that  he  made  an  improper  adjournment  of  the 
essoin  in  the  first  instance.  This  rulci  therefore,  must 
be  made — 

Absolute*. 


Nov.  7th. 

The  defendant 
having,  ai  ad- 
minittrator,  re- 
ceived a  turn  of ' 
money,  which, 
it  was  agreed 
by  the  parties 
entitled  to  it, 
was  to  be  appli- 
ed in  discharge 
of  the  funeral 
expenses  of  the 
testator's  wi* 
dow,  which  had 
been  paid  by 
the  plaintiff, 
promised'so  to 
apply  it: — Held 
tliat  the  plain- 
tiff was  entitled 
to  recover  it,  in 
an  action  for 
money  had  and 
received. 


MeERT  r.  MOESSARD. 

JL  HIS  was  an  action  for  money  had  and  received,  and 
brought  to  recover  from  the  defendant  the  sum  of  40/^ 
alleged  by  the  plaintiff  to  have  been  received  by  the  for- 
mer for  his  use.  The  declaration  contained  the  common 
money  counts,  and  the  defendant  pleaded  the  general 
issue.  ^ 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  GvUd-^ 
haU,  at  the  Sittings  after  the  last  Term,  it  appeared,  that 
the  plaintiff  and  defendant  had  married  two  sisters,  the 
daughters  of  one  Pe^er  Defreene,  who  died  at  Brus- 
sets,  in  Matf,  1818,  leaving  an  annuity  of  100/.  to  his 
wife,  during  her  life,  which  was  secured  by  the  sum  of 
2000^.  Navy  five  per  cents.,  then  standing  in  his  name ; 
and  after  the  death  of  his  wife»  he  directed,  that  the  prin- 
cipal money  should  be  equally  divided  amongst  five  child- 
ren, the  issue  of  the  marriage,  two  of  whom  were  the  wives 
of  the  plaintiff  and  defendant.  *  That  the  mother,  Mrs. 
De/reene,  also  died  at  Brussels,  in  JUatf,  1821,  leaving  her 
five  children  surviving;  but  Peter  Defreene,  the  son,  had 
previously  administered  to  his  father's  property,  jointly 
with  the  defendant's  wife,  and  her  husband.  That^  on  the 
death  of  Mrs.  Defreene,  her  son  and  the  de&ndant,  as 
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administratorsy  proceeded  to  sell  out  the  2000L  stock,  for  ^1827. 
the  purpose  of  dividing  the  same,  which  was  accordingly 
done ;  and  that  50/.,  one  half  year's  dividend,  were  due 
on  the  said  principal  sum  of  SOOO/.,  which  formed  the 
ground  of  the  present  action.  That  at  the  time  of  the 
death  of  Mrs.  Defreene,  the  mother,  at  Brttsselt,  the 
plaintiff  and  his  wife  being  resident  there,  (the  other  four 
chQdren  being  living  in  this  country,)  the  plaintiff  paid  the 
funeral  and  other  necessary  expenses,  amounting  to  61/L, 
which  the  other  children  agreed  to  pay  out  of  the  half 
year's  dividend,  when  received  at  the  Bank  of  England; 
that  when  the  stock  was  sold  out,  the  SOOOL  was  equally 
divided  between  the  children ;  but  that  10/.  only  out  of  the 
50/,  was  distributed,  as  the  defendant  proposed  to  keep 
the  remaining  40^  for  the  purpose  of  paying  the  same  to 
the  plaintiff  on  account  of  the  funeral  expenses  of  Mrs. 
jyefreene^  at  Brussels^  and  to  which  all  the  other  branches 
of  the  family  assented;  but  this  the  defendant  afterwards 
refused  to  do,  although  nearly  six  years  had  elapsed  from 
the  time  of  her  death,  and  although  he  had  been  frequent- 
ly applied  to,  on  behalf  of  the  plaintiff,  for  that  purpose; 
and  in  consequence  the  present  action  was  commenced. 

Peter  Defreene,  the  brother  of  the  defendant's  wife, 
who  had  administered  to  the  effects  of  his  father,  on  being 
called  as  a  witness,  stated,  that  neither  he  nor  his  bro- 
ther and  sisters  in  this  country,  claimed  any  interest  in 
the  above  sum  of  40/.  That  when  the  principal  and  di- 
vidends were  received  at  the  Bank,  by  himself  and  (he 
defendant,  it  was  expriessly  agreed  between  them,  that 
that  sum  should  be  paid  to  the  plaintiff,  on  account  of  the 
expenses  of  the  mother's  funeral.  That  the  plaintiff,  in  the 
first  instance,  stated  the  charges  to  have  amounted  to  61/., 
to  which  the  defendant  objected,  but  said  that  he  would 
keep  the  40/.  on  his  account  until  he  saw  that  the  charges 
were  correct,  when  he  would  pay  it  over.  This  statement 
was  corroborated  by  another  witness,   who  accompanied 
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1827.  the  parties  to  die  Bank.  On  which  bis  Lordship  told  the 
Jury,  that  as  the  defendant,  when  he  received  the  money, 
had  promised  to  appropriate  the  sum  of  40/.  towarda 
the  fimeral  expenses  paid  by  the  plaintiff  at  Brusaebj  to 
which  arrangement  tlie  other  children  had  assented,  the 
plaintiff  was  entitled  to  recover  on  the  count  for  money 
had  and  received ;  and  the  Jury  accordingly  found  a  ver- 
dict for  him,  damages,  40/.  Lieave  however  was  reserved 
to  the  defendant,  to  move  to  set  it  aside,  in  case  the  Court 
should  be  of  opinion,  that,  under  the  above  drcumstancee^ 
the  plaintiff  was  not  entitled  to  recover. 

Mr.  Serjeant  Toddy,  on  this  day  accordingly  applied 
for  a  rule  imj,  and  submitted,  that  as  there  had  been  no 
communication  between  the  plaintiff  and  defendant,  as  to 
the  appropriation  of  the  above  sum  of  402.,  (the  former 
being  abroad),  and  as  die  defendant's  promise  was  merely 
contUtional,  viz.  that  he  would  pay  it  in  case  the  plaintiff's 
account  were  correct,  it  was  incumbent  on  him  to  dbew 
diat  it  was  so,  before  he  could  be  entitled  to  recover.  Bed- 
sides, there  was  no  consideration  moving  as  between  the 
plaintiff  and  defendant,  nor  was  there  any  promise,  express 
or  implied,  to  render  the  defendant  liable  for  the  funeral 
expenses  of  his  wife's  mother.  He  received,  in  his  cha<- 
racter  of  admmistrator,  the  principal  stock  and  dividends, 
and  was  only  entitled  equally  with  the  oth^  children.  In 
Rann  v.  Hughes  (a),  it  was  expressly  determined,  that  an 
executor  or  administrator  cannot  be  personally  liable,  un« 
less  a  'sufficient  consideration  be  shewn ;  and  although  the 
defendant  is  not  sued  in  his  character  of  administrator, 
still  he  received  the  sum  in  question  as  such,  and  no  pro-, 
mise  can  be  implied,  to  render  him  liable  to  the  plaintiff, 
for  the  expenses  attending  his  mother's  funeral.  ^ 

(«)  7  Term  R«p.  3^»  (n).       . 
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Mr.  JuBtioe  Park.*^I  am  of  opinion,  tliat  there  is  no 
colour  for  tiie  objection  made  to  lliis  verdict,  wliich  is 
not  only  against  good  faitli  and  morals,  but  against  every 
principle  of  law*  Tlie  motlier  of  the  defendant's  wife 
was  tmried  abroad,  at  the  expense  of  tlie  plaintiff^  who 
married  one  of  her  daughter^,  and  when  the  monies  in 
question  were  received  by  tlie  defendant  and  PHer  De* 
fireene,  the  son,  at  the  Bank,  for  tlie  purpose  of  being  divid« 
ed  amragst  the  five  children,  it  was  agreed  by  all  parties, 
that  the  half  yearly  dividend  then  due  shouU  be  applied 
to  the  expenses  of  the  burial;  and  it  being  left  in  the  hands 
of  the  defendant  for  that  purpose,  he  now  wishes  to  cheat 
the  plaintiff,  who  is  dearly  entitled  to  it,  as  the  defendant 
acknowiedgedi  at  the  time  he  received  it,  that  he  held  it  to 
the  plaintiff's  use. 

Mr.  Justice  BvRRouoH.^^This  objection  is  against  con* 
science;  and  I  ann  of  opinion,  that  the  plaintiff,  on  proof  of 
the  above  circumstances,  was  entitled  to  recover,  even  on 
the  account  stated. 

Mr.  Justice  Gasblbb,  concurring — 

Rule  refesed. 


Hubbard  v.  Jackson.  '        NTIotL 

Jl  his  was  an  action  of  assumpsii  on  a  bUl  of  exdiange,  The  dnwer  of 
drawn  by  one  WiUiam  Melville,  on  the  gfith  December,  VZ^il^r^ 
1820,  upon,  and  accepted  by  the  defendant,  for  30/.  at  j^^  j^'^j 
three  months  after  date,  payable  to  MehiUe*^  order^  and  oa^^  being  di»- 
indorsed  by  him  to  the  plaintiff.  ao^tor,  the 

indonee  tued 
the  dnner, 
who  paid  the  amount  of  the  bill  and  costa,  and  on  the  bill  being  delivered  up  to  hini»  he  afterwards 
indorsed  It  to  the  plaintiff: — Retd,  that  the  laU/tt  might  recoi^r  as  agahiit  the  acceptor. 


12  CASES  IN  MICHAELMAS  TERM, 

182r.  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild- 

hall,  at  the  Sittings  after  the  last  Term,  it  appeared  that 
Melville,  before  the  bill  became  due,  indorsed,  and  paid 
it  to  a  person  of  the  name  of  fFaUace,  and,  it  being  dis- 
honoured by  the  defendant,  Wallace,  in  1821,  sued  Mel^ 
viUe,  as  the  drawer,  who  paid  the  amount  of  the  bill,  with 
costs;  and  that,  about  eighteen  months  afterwards,  he  in^ 
dorsed  it  to  the  plaintiff,  by  whom  the  present  action  was 
commenced  agahist  the  defendant  as  the  acceptor.  The 
Jury  found  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Storks,  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside  and  a  nonsuit  entered,  or  a 
new  trial  granted ;  and  submitted,  that  Melville,  having 
once  negotiated  the  bill,  and  paid  the  full  amount  after  it 
became  due  and  was  dishonoured,  could  not  afterwards  re- 
issue or  ne^tiate  it,  so  as  to  charge  the  defendant  as  the 
acceptor.  In  Beck  v.  Robley  (a),  it  was  dedded,  that  a 
bill  cannot  be  indorsed  or  negotiated,  after  it  has  been 
once  pud,  if  such  indorsement  or  negotiation  would  make 
any  of  the  parties  liable  who  would  otherwise  be  dis- 
charged. That  case  however  is  distingubhable,  as  there 
the  bill  was  drawn  payable  to  the  order  of  a  third  person, 
who  indorsed  it,  and  if,  after  it  was  taken  up  by  the  draw- 
er, it  had  continued  negotiable  in  his  hands,  that  third 
person  would  have  been  liable.  It  must  be  admitted,  how- 
ever, that  in  Callow  v.  Lawrence  (6),  the  Court  of  King's 
Bench  held,  that  an  indorsee  who  pays  a  bill  may  indorse 
or  negotiate  it,  because  his  indorsement  or  negotiation 
will  make  no  person  Uable  but  himself,  and  those  parties 
whom  he  might  sue. 

Mr.  Justice  Park. — In  Beck  v.  Robley,  it  was  inristed 
by  the  plaintiff's  counsel,  on  moving  for  a  new  trial,  that 

(a)  1  Hen.  Bl.  89,  (n).  (b)  3  Mau.  &  Selw.  95. 
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V, 

Jackson. 


the  drawer  of  a  bill,  which  in  course  of  circulation  came         1827. 
back  to  his  hands,  might  maintain  an  action  as  indorsee,       hubbard 
and  Mr.  Justice  AshUrst  said,  that  he  remembered  several 
instances  of  such  actions. 

Mr.  Justice  Burrouoh. — The  plaintiff  paid  the  bill,  for 
the  honour  of  the  defendant,  as  acceptor,  and  no  proof 
was  adduced  at  the  trial,  to  shew  that  there  had  been  any 
alteration  of  circumstances  as  between  thenij  to  operate  as 
a  discharge  of  the  latter. 

Mr.  Justice  Gaselee. — ^The  case  of  Cattoto  v.  Lawrence 
appears  to  me  to  be  precisely  in  point,  and  the  Court 
drew  the  distinction  between  a  bill  payable  to  the  order 
of  the  drawer,  and  one  payable  to  the  order  of  a  third  per- 
son :  there  Lord  Ellenborough  said,  '^  a  bill  of  exchange  is 
negotiable  ad  infinitum ^  until  it  has  been  paidM)y,  or  dis* 
charged  on  account  of,  the  acceptor.  If  the  drawer  have 
paid  the  bill,  it  seems  that  he  may  sue  the  acceptor  upon 
it;  and  if,  instead  of  suing  the  acceptor,  he  put  it  into  cir- 
culation upon  his  own  indorsement  only,  it  does  not  preju- 
dice any  of  the  other  parties  who  have  indorsed  it,  that  the 
holder  should  be  at  liberty  to  sue  the  acceptor.  The  case 
would  be  different  if  the  circulation  of  the  bill  would  have 
the  effect  of  prejudicing  any  of  the  indorsers.** 

Rule  refused. 
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1827. 

StUmrdmf^  MoUNT  0.  HaRRISON. 

Nov.  10th,  ^-^ 
•In  an  acUoii,  X  HIS  was  an  action  on  a  policy  of  assurance  on  the 
dSlSte'^OTa  freight  of  a  ship  called  the  Olive  Branch,  valued  at 
poUcyofanar-  l,000i,  at  and  from  the  Cape  of  Good  Hope  to  Lon- 
where  the  Yes-'  don.  At  the  trial  before  Mr.  Justice  Park  at  Guildhali, 
iSin^I^at'  ^t  the  Adjourned  Sittings  after  the  last  Term,  it  appeared, 
iheCapecfOood  j^at  the  insurance  was  effected  in  1822.     That  on  the 

Hop9t  for  her 

▼oyage  from  I9th  July  in  that  year^  the  vessel  b.eing  moored  in  Tabic 

^n  of  Lo»dm,  Bay,  taking  in  cargo  for  England,  experienced  a  hea- 

thro^Mteeia  ^y  S*^^*  parted  from  her  cables,  and,  notwithstanding 

of  weather,  every  exertion  to  save  her,  was  driven  on  shore.    That 

from  her  moor-  _ 

ingt,  driven  on  the  cafgo  and  storcs  were  taken  out,  and  that  on  the  22d 
inSbewndi'Md)  ^^  ^^  ^^"^  ^  ^^^  sand,  which  had  drifted  round  her  to 
SSen  out.'The*  *^®  depth  of  eleven  feet.  That  the  master  and  crew,  in  the 
wai  found  to  month of^ft^gttf^,  left  her  a  mere  wreck,  and  that,  about  three 
raagedandfihat-  weeks  or  a  month  afl;er  she  had  lain  in  the  sand,  a  mer- 
wudMmdl  ad-  ^^^""^^  **  ^^  Cape  purchased  her  at  a  public  auction,  toge- 
▼isataie  to  wU      ther  with  several  other  vessels  that  had  suffered  from  the 

her;  and  she 

was  accordingly  Same  gale,  and  five  or  six  months  afterwards  succeeded  in 

auction  u  a        getting  her  off  the  sand.    That  he  afterwards  caused  her  to 

bJubeT^^^rob.    "^  repaired,  and  that  she  had  since  made  two  or  three  voy- 

sequendy  re-      agcs  to  this  couutry,  and  was  in  the  Docks  at  the  time  the 

purchaser,  she    present  action  was  commenced.  It  appeared,  however,  that 

three  to^^  to  ^^  notice  of  abandonment  had  been  given  to  the  underwrit- 

H**id*"ha^  •""  ers,  nor  any  communication  made  to  them  as  to  the  nature  of 

abandonment     the  loss  at  the  time  it  happened ;  but  the  learned  Judge  was 

was  unnews-      of  Opinion,  that  as  the  policy  was  on  freight,  such  notice  or 

'*^*  communication  was  unnecessary:  and  he  left  it  to  the  Jury 

to  say,  whether,  under  the   circumstances,  the  master 

did  every  thing  for  the  best,  and  for  the  interest  of  all  con- 

cemed.     They  found  in  the  affirmative,  and  accordingly 

gave  a  verdict  for  the  plaintiff. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  msi  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered,  or 
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a  new  trial  granted,  on  the  groundi  iliaty  under  llie  eir^ 
cumstances,  an  abandonment  of  the  freight  was  necessa- 
ry. It  is  a  well  known  and  established  principle,  that,  an 
insurance  being  a  mere  contract  of  indemnity,  the  assured 
can  recover  no  more  than  the  amount  of  the  loss  actually 
sustained.  It  was  the  duty  .of  the  assured  either  to  have 
transhipped  the  cargo,  or  given  the  underwriters  the  op- 
tion of  doing  it,  by  an  abandonment;  and  if  the  course 
pursued  in  the  present  instance  be  permitted,  every  policy 
on  freight  will  become  more  than  an  indemnity;  for  the 
profits  of  the  voyage  may  be  recovered  from  the  under- 
writer, without  the  expense  of  outfit,  wear  and  tear,  and 
wages;  and  here  there  has  been  no  total  loss,  inasmuch  as 
the  ship  ought  not  to  have  been  sold.  The  only  liability, 
on  the  underwriters,  is  for  the  proportion  of  general 
average  attaching  to  the  freight.  Freight  is  the  benefit 
to  be  derived  from  a  contract  for  the  carriagi  of  goods ; 
and  the  Ordinances  of  Louis  14th,  as  well  as  those  of 
other  foreign  states,  prohibit  insurances  on  freight,  as 
they  hold  out  a  temptation  to  the  assu¥ed  to  commit 
acts  of  fraud,  or  to  enter  into  wagering  policies.  In  Pitr- 
meier  v.  Todhunter  {a),  it  was  decided,  that  there  must 
be  an  abandonment  of  freight,  where  the  goods  speci- 
fically exist,  although  the  ship  be  incapable  of  prosecuting 
her  voyage.  There  the  ship  was  captured,  recaptured,  and 
sold  with  her  cargo;  and  in  an  action  for  a  total  loss  on  the 
policy  on  freight,  Lord  EUenborough  held,  that  there 
should  have  been  an  abandonment  of  the  freight,  became 
.  the  goods  might  have  been  brought  home  in  another  ship, 
and  so  the  freight  might  have  been  earned ;  here,  too, 
that  might  have  been  done;  and  therefore  the  underwrit- 
cfrs  can  only  be  called  on  to  pay  an  average,  and  not  a  total, 
loss,  as  the  cargo  was  taken  out  of  the  ship*  Although 
in  /ife  V.  The  Royal  Exchange  Assurance  Company  (&), 
it    was  held,  that  an  abandonment  of  the  freight  was 

(a)  1  Camp.  641 .  (6)  3  B.  Woore.  116 ;  S,  C.  8  Taunt.  766. 


IG 


CASES  IN  MICHAELMAS  TERM> 

unnecessary,  yet    it    depended   on    the   particular    cir- 
cumstances of  the  case,  as  the  cargo  could  not  be  got  out 
of  the  vessel.    So,  in  the  case  of  Green  v.  The  Royal  Ex- 
change Assurance  (a),  no  general  rule  was  laid  down,  as  it 
was  decided  on  its  particular  facts;  and  the  Court  there 
said  (6),  ^'  if  the  ship  had  brought  home  another  cargo, 
and  earned  freight  thereon,  that  would  have  been  a  salvage 
on  the  freight  of  her  original  cargo;  for  that,  when  the 
first  cargo  was  once  on  board,  the  poUcy  attached  on  the 
freight  of  that  specific  cargo;  but  if  the  captain,  being 
driven  back,  and  unable  to  proceed  with  the  original  car- 
go, was  yet  able  to  proceed  with  a  less  cargo  or  less  freight, 
of  this  the  underwriter  ought  to  have  the  benefit.'*    At  all 
events,  here  the  sale  of  the  ship  was  unnecessary,  as  it 
did  not  appear  to  be  a  case  of  extreme  necessity,  as  in 
Idle  V.  The  Royal  Exchange.     Besides,  the  decision  of 
the  Court  in  that  respect  has  been  invalidated  by  the 
Court  of  King*s  Bench,  who,  on  a  writ  of  error,  awarded 
a  venire  de  novo,  on  the  ground  that  the  facts  did  not 
shew  a  sufficient  necessity  to  justify  the  sale.    In  Cam^ 
bridge  v.Anderian{c),  the  ship  was  so  much  injured  by 
the  perils  of  the  sea,  as  not  to  be  repairable  at  all,  or  not 
repurable  without  an  expense  exceeding  her  value  when  re- 
paired, so  that  a  notice  of  abandonment  was  unnecessary. 
Here,  however,  the  ship  was  in  no  immediate  danger  at 
the  time  she  was  driven  on  the  sands ;  and  she  remained 
there  a  considerable  time  before  she  was  sold;  no  attempt 
whatever  being  made  to  get  her  off  within  a  reasonable  pe- 
riod after  the  accident  happened. 

Mr.  Justice  Park. — I  am  of  opinion,  that  there  is  no. 
ground  whatever  for  a  new  trial.  With  respect  to  whether  an 
abandonment  of  the  freight  were  necessary  or  not,  it  is 'en- 
tirely a  question  of  law ;  and  I  expressed  my  opinion  at  the 

(a)  I  Manh,  447;  S.  C.  6  Taunt.  68.  (6)  6  Taunt.  72. 

(tf)  2  Bam.  &  Cress.  691. 
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trial  in  the  tenns  laid  down  by  Lord  Chief  Justice  Oibbs  in  '  1S27. 
Green  v.  The  Royal  Exchange  Assurance;  and  by  Lord 
Chief  Justice  Dallas^  in  the  subsequent  case  of  Idle. v.  The 
Royal  Exchange^  viz.,  that  there  b  no  necessity  for  an  aban* 
donment  of  freight^  and  that  whether  such  an  abandonment 
could  be  required  or  not^  must  depend  upon  the  facts  and 
circumstances  of  each  particular  case.  It  is  impolidc  to  apply 
general  principles  to  a  quct^tion  of  this  description;  and  I, 
therefore,  see  no  reason  to  dissent  from  th^  opinion  of  the 
Court,  so  luminously  given  by  Lord  Chief  Justice  Z>attas 
in  Idle  v.  The  Royal  Exchange,  with  which  I  fully  concur- 
red. That  case  not  only  appears  to  me  to  have  been  right- 
ly decided,  but  its  authority  has  not  been  impugned  by  any 
subsequent  determination ;  and  it  has  now  only  been  at- 
tempted to  be  met  by  the  case  of  Parmeter  v«  Todhunt- 
er,  which,  although  a  decision  at  Nisi  Prius,  yet,  resting 
as  it  does  on  the  ofmiion  expressed  by  hord  Etlenborough, 
must  be  considered  as  entitled  to  some  weight.  Lord 
Chief  Justice  Gibbs,  on  its  being  objected,  in  the  case  of 
.  Green  v«  The  Royal  Exchange,  that  there  ought  to  have 
been  an  abandonment  of  the  freight,  on  the  authority  of 
that  case,  observed  (a),  that  he  could  not  understand  what 
there  was  to  be  abandoned;  that  when  the  freight  of  a 
ship  was  insured,  as  soon  as  the  cargo  was  put  on  boards 
it  became  an  insurance  on  that  cargo.  The  strength  of  my 
brother  TaMy's  argument  is  founded  on  the  principle,  that, 
by  the  ordinances  and  usages  of  foreign  countries,  there 
can  be  no  insurance  on  freight,  as  it  opens  a  door  to  fraud, 
or  wagering  policies.  But  that  is  always  subject  to  enqui- 
ry ;  and  decisions  of  our  Courts  in  banc  are  far  stronger 
authorities  than  principles  to  be  derived  from  ordinances 
of  fordgn  states.  I  am,  therefore,  clearly  of  opinion,  that, 
in  this  particular  case,  there  was  no  necessity  for  an  aban- 
donment; and  I  so  told  the  Jury  at  the  trial.  With  respect 
to  the  second  question,  I  left  it  to  them  to  say,  whether  or 

{a)  I  Marsh.  448. 
VOL,  I.  C 
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nbt|  tinder  the  cirenmstances,  the  sale  were  made  bond  fide, 
as  if  the  ship  had  been  uninsured,  and  whether  or  not  the 
master  had  acted  for  the  benefit  of  all  concerned.  I  thought 
it  so  clear  a  case,  that  I  did  not  sum  up  so  carcffhIYy  and  ful- 
ly as  I  might  have  done;  and,  considering  that  there  was  a 
full  special  Jury,  four  of  wh6m  were  underwriters,  who  he- 
sitated a  considerable  time  before  they  came  to  a  eonclu- 
^<m,  I  thnik  the  verdict  ought  not  to  be  distorbed; 

Mr.  Justice  BuRRouoH. — ^As  to  whether  or  not  the  sale 
were  justified  under  the  circumstances,  wais  purely  a  question 
of  fact  for  the  Jury:  and  their  verdict  is  conclusive.  With 
reqpect  to  the  necessity  of  an  abandonment  of  the  freight, 
the  case  of  Idle  v.  The  Royal  Exchange  Assurance  is  an 
express  authority  against  it.  When  that  case  came  before 
the  Court,  I  fdt  the  fbll  force  of  the  excellent  argument  of 
my  brother'litfiw,  mv.,  that,  in  the  case  of  freight,  there  was 
notUng  to  abandon.  If,  therefore,  an  abandonmeift  were 
not  necessary  in  this  case,  it  could  not  be  requisite  to  give 
any  notice  to  the  underwriters;  and  although  my  Lord 
Chief  Justice  2)a0t»  cfxpressed  himself  in  cautious  termb 
in  Idle  v.  The  Royal  Exchange ^  yet  my  opinion  then  was, 
and  now  is,  that,  in  a  ease  of  this  description,  abandonment 
of  freight  is  unnecessary ;  and  if  it  be  meant  to  impugn  the 
authority  of  that  decision,  the  question  may  be  raised  by 
special  verdict,  or  by  a  bill  of  exceptions,  when  it  may  be 
thought  prudent  so  to  do. 

Mr.  Justice  Oasblbe. — I  am  of  the  same  opinion,  on 
both  points.  There  was,  in  fact,  nothing  to  abandon* 
The  accident  happened  near  the  Cape. .  The  underwriters 
could  have  done  nothing ;  and  the  goods  were  put  on  board 
other  ships,  before  they  could  have  received  any  notice  of 
die  nature  of  the  loss,  or  the  state  ia  which  Ae  ship  was 
left*  With  respect  to  the  sale,  it  was  mqst  properly  left 
to  the  consideration  of  4be  Jury ;  and  it  appears  to  me,  that 
they  have  drawn  a  right  conclusion.  j^^^  ret^A. 
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WiLLES  apd  Anptber^  Assignees  of  Elliottt  the  Ypupg^r^      Monday^ 
an  Insolvent  Debtor,  v.  Eluott  the  Elder. 

J.  HIS  was  an  action  of  trover,  brought  by  the  plain-  The  uitimaie 
tiffs,  as  assignees  of  JSaWthe  younger,  who  had  become  S^^e'nt  Scb^r 
iosolvent.    At  the  trial,  before  Lord  Chief  Justice  Best  at  ^^^  a?.***^  ««- 

tAte  which  b€- 

WestmmMtery9,ti)ie  Adjourned  Sittings  after  the  lastTerm,  fore  vested  in 

it  appeared  that  Elliott  the  younger  was  coin[mkted  to  pri*  as^MjIrhere- 

son  on  the  Slst  January  last,  at  the  suit  of  the  plaintiffs.  ^5^^®'^"^ 

That  a  petition  for  his  discharge  was  presented  to  the  In-  filing  hit  peti- 

solventDebtor's  Court  on  the  7th /V6r»ary  following;  and  executing  anas- 

that  he  executed  the  usual  assignment  df  his  estate  andef-  J^JonVwl''' 

fects  to  the  provisional  assignee,  on  the  same  day;  that  he  ^^»  *>"*  ^' 

died.QH  the.S6th  Maroh,  .previouffly  to  his  petition  b^ing  hearing,  and 

heard,  or  to  hta  passing  any  exannnation;  and  that  the  sub*  ugnmenA'ythe 

sequent  assignment  was  not  made  to  the  plaintifFs,  by  the  ^^^jfw*'*  *^j. 

provisional  i^ssignee^  until  the  3d  ^jpri/ following. — ^For  the  ly  appointed, 

def^pdiMit,  it  was  ims^ted^  that  the  plaintiffs  were  not  en*  ^^i^idrtharhii 

titledto  sue,  as  4fae.  insolvent  died  befove  die  aasignment  "^^^^^^ 
of  his  estate  and  effects  to  them, — The  Lord  Chief  Justicci 
however,  thought  there  was  no  ground  for  the  objection; 
Md  the. Jury  fQund.a.Y^ict  ftir  the  plai^tiib,  tjhe  dama* 
ges  to  be  referred  to  4m  airbftraior ;  but  leave  was  given  the 
defendant  to  move  that  a  nonsuit  might  be  entered,  in  case 
the  Court  should  be  of  opinion  that  the  plaintiffs  had  no 
title,  ^s  assignees  of  the  insolvent,,  to  enable  tji»i  tomain- 
tain^  tUb  action. 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  Term, 
accordingly  obt^in^  ^  rule  iijftfi;  and,,ftdmitting  t(^i^  the 
apiiiioB  of  hiaXordship  seemed  to.be  against  him  at  the 
trial,  he  insisted, -that  the  objection  must  prevail,  as,  by  the 
statute^T  Geo.  4,  c.  57,  s.  11  (a),  it  is  prQvided,  that  in  case 

(a)  By  which  it  is  enacted,  **  that  suhscribing  his  petition,  duly  ez- 
the  prisoner  shall,  at  the  time  of     ecute  a  conveyance  and  assign- 
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the  petition  of  a  prisoner  shall  be  dismissed  by  the  Insol- 
vent Court,  the  conveyance  and  assignment  to  the  provi- 
sional assignee  sliall,  after  such  dismission,  be  void.  And 
here,  although  the  petition  was  not  in  fact  dismissed,  as  the 
insolvent  died  before  its  merits  were  gone  into,  and  before 
he  could  derive  any  benefit  from  it ;  yet  the  plaintiffs,  as 
assignees,  could  only  be  entitled  to  his  estate  by  his  being 
discharged  under  the  act;  and  his  death  before  adjudica- 
tian  would  operate,  at  all  events,  as  a  revocation  of  bis  pe- 
tition, as  well  as  of  the  assignment  made,  conditionally,  to 
the  provisional  assignee. 


ment  to  the  proTiaonal  assi^ee 
of  the  Court,  in  such  form  as  is 
to  the  act  annexed,  of  all  the  es- 
tate, right,  title,  interest,  and  trust 
of  such  prisoner,  both  within  ^this 
realm  and  abroad,  except  the 
wearing  apparel,  bedding,  and 
other  such  necessaries  of  such  per- 
son, and  his  or  her  family,  and 
the  working  tools  and  implements 
of  such  prisoner,  not  exceeding, 
in  the  whole,  the  value  of  twenty 
pounds,  and  of  all  future  estate, 
right,  title,  interest,  and  trust  of 
such  prisoner,  in  or  to  any  real 
and.  personal  estate  and  effects, 
within  this  realm  or  abroad,  which 
such  prisoner  may  purchase,  or 
which  may  revert,  descend,  be  de- 
vised or  bequeathed,  or  come,  to 
him  or  her,  before  he  or  she  shall 
become  entitled  to  his  or  her  final, 
discharge  in  pursuance  of  the  act, 
according  to  the  adjudication  made 
in  that  behalf,  (or  in  case  such 
prisoner  shall  obtain  his  or  her 
discharge  from  custody,  without 
any  adjudication  being  made  in 
the  matter  of  his  or  her  petition, 
then,  before  such  prisoner  shall 


be  at  large  and  out  of  custody^) 
and  of  all  debts  due  or  growing 
due  to  such  prisoner,  or  to  be  due 
to  him  or  her  before  such  dis- 
charge  as  aforesaid;  which  con- 
veyance ^d  assignment,  so  exe- 
cuted as  aforesaid,  in  form  afore- 
said, shall  vest  all  the  real  and 
personal  estate  andefiects  of  such 
prisoner,  and  all  such  future  real 
and  personal  estate  and  effects  as 
aforesaid,  of  every  nature  and  kind 
whatsoever,  and  all  such  debts  as 
aforesaid,  in  the  said  provisional 
asngnee;  and  the  same  shall  be 
made  subject  to  a  proviso,  that  in 
case  the  petition  of  any  such  pri- 
soner shall  be  dismissed  by  the 
said  Court,  such  conveyance  and 
assignment  shall,  from  and  after 
such  dismission,  be  nuU  and  void, 
to  all  intents  and  purposes;  and 
the  said  Court  is  hereby  empow- 
ered to  dismiss  any  such  petition, 
in  the  matter  whereof  a  final  ad- 
judication shall  not  have  been 
made  in  pursuance  of  this  act,  at 
any  time  when  it  shall  seem  fit 
to  the  said  Court  to  dismiss  the 
same." 
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The  Court  were  then  strongly  inclined  to  think  that  there 
was  no  ground  for  the  objection;  as^  if  the  insolvent  had 
been  alive^  he  could  not  have  been  a  party  to  the  assign- 
ment to  the  plaintiffs,  who,  as  assignees,  took  all  the  estate 
of  the  insolvent,  which  had  originally  vested  in  the  provi- 
sional assignee. 


1827. 


Mr.  Justice  Park  now  said,  that  he  had  mentioned 
the  case  to  the  Lord  Chief  Justice,  who  entertained  no 
doubt  whatever  on  the  point;  and  that  the  Court  per- 
fectly concurred  with  him,  on  the  ground,  that  an  insolvent 
debtor  is  no  party  to  the  subsequent  assignment;  and  that 
the  ultimate  assignees  take  all  the  estate  and  effects  of  the 
debtor,  which  were  before  vested  in  the  provisional  as- 
signee. 

Rule  refused  (a). 


.  (a)  The  eleventh  section  of  the 
statute  7  Cfeo.  4,  c.  67,  directs, 
that ''  the  assigmnent  to  the  provi- 
sional assignee  shall  be  made  sub- 
ject to  a  proviso,  that  in  case  the 
petition  of  ike  prisoner  shaU  be 
diemiued  bjf  the  Cowrie  tueh  ot- 
signment  shaU,  from  and  after 
such  dismission^  be  null  and  void 
to  all  intents  and  purposes:**  and 
the  nineteenth  section  enacts,  ^  that 
by  the  conveyance  or  assignment 
by  the  provisional  assignee  to 
the  assignees  subsequently  ap- 
pointed, the  estate  of  the  prisoner 
shall  be,  to  all  intents  and  pur- 
poses, as  effectually  and  legally 


vested,  by  re/olton,  in  such  subse^ 
quently  appointed  assignees,  as  if 
the  conveyance  and  assignment  had 
been  made  by  such  prisoner  to  them  ;** 
clearly  oot  iotending  that  the  new 
'  assignees  should  take  more  than  the 
provisional  assignee  took,  or  could 
assign.  It  may,  therefore,  admit  of 
question,  whether  the  death  of  the 
prisoner  did  not  operate  as  a  dis^ 
mission  of  his  petition,  inasmuch 
as  it  could  not  be  heard,  and  there- 
by render  the  assignment  to  the 
provisional  assignee,  and  conse- 
quently that  to  the  after-appointed 
assignees,  void. 
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Tuesday, 
Nov.  \Sih. 

An  affldavit  of 
debt,  sworn  be- 
fore a  commis- 
sioner in  the 
country,  without 
stating  him  to  be 
a  commissioner, 
in  the  Jurat,  is 
insufficient,  al- 
though  intitled 
in  this  Court ; 
and  the  Court 
will  not  allow 
a  supplemental 
affidavit  to  aid 
the  defence, 
to  be  filed. 


Howard  r.  Brown. 

A  RULE  was  obtained  by  Mi^.  Serjeant  Russeit,  on 
the  first  day  of  this  Term,  calling  on  the  plaintiff  to  shew 
cause  why  the  bail-bond,  which  had  been  given  by  the  de- 
fendant in  this  cause,  should  not  be  delivered  up  to  be 
cancelled,  on  his  entering  a  common  appearance*  on  the 
ground  of  an  irregularity  in  the  affidavit  to  hold  to  bailj 
the  person  in  the  country  before  whom  it  was  sworn^  not 
being,  in  the  jurat,  styled  a  commissioner. 

Mr.  Serjeant  Wildcy  now  shewed  cause,  and  submitted, 
that,  as  the  affidavit  was  intitled  in  this  Court,  and  the  par- 
ty before  whom  it  was  sworn  had  signed  it  with  his  chris- 
tian and  surname,  it  was  unnecessary  to  state  that  he  was  a 
commissioner,  as  no  one  out  of  London  could  be  authoriz- 
ed to  take  affidavits,  unless  duly  appointed  a  commissioner. 

But  the  Court  referred  to  the  ease  of  The  King  v. 
Hare  (a),  where  the  Court  of  King's  Benth  took  a  distinc- 
tion between  affidavits  sworn  before  a  commissioner,  and 
those  sworn  in  Court,  or  before  a  Judge,  and  held,  that  an 
affidavit  swohi  before  A.  B.  a  cotnmissioner,  without  stating 
him  to  be  a  commissioiiei*  of  thatCotirt,  could  not  be  read. 

Mr.  Serjeant  Wilder  attempted  to  distinguish  that  case 
from  the  present,  as  there  the  affidavit  was  not  intitled  in 
any  Court,  and  the  application  wasin  k  eriminal  proceeding, 
tiz.  for  a  writ  of  mand/imUSy  and  he  ptaykd  Idave  to  file  a 
supplemental  affidavit. 

But  the  Court  thought  that  the  affidavit,  as  sworn,  was 

informal,  and  said  that  they  could  not  permit  the  defect  to 

be  aided  ly  a  supplemental  affidavit. 

Rule  absolute  (6). 


(a)  13  East,  189. 

(6)  See  the  Kennei  nnd  Aron 


Canal  Company  v.  Jonet,  7  Term 
Rep.  451. 
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The  Limerick  and  Waterford  Railway  Coinpan)[  v.        t     u 

FrAZER.  Nov.  ISth/ 

jj(mR.  Serj^a^it  WUd^t  b9.y]iig,  oa  a  former  diiy  in  this  An  Irish  joint- 
Term,  ohtained  i^  rule  ciUiqg  on  the  pjaintiffa  in  this,  suil  [^^orpoS  by 
to  shew  qau^e  why  they  should  not  give  security  for  coat»,  ^gn^'^h^in 
and  why  the.  ^oc^edinga  eihouldnpt  in  the  mean  time.he  sued  a  defend- 
stayed,  on  affidavit^,  which  stated, — that,  the  action  waa  Su^the'pro- 
brought  by  the  plaintiffs^  agamst  the  d^fendaxU:^  for  the  re-  oJ^freftJbT 
covery  of  the  sum  of  200/.  alleged  to  be  due  to  the  plain-  itayed,  iintii 
tifis,  for  calls  on  certain  shares,  alleged  tpbe  held  by  the  gave  security 
defendant,  ^n  a  certain  undertaking  or  company,  called  Jjfar^g'^that  "**" 
"  The  Limerick  and  WQterfor4  Railwflw  Company ;" —  that  t^«y  *»ad  no 

ii<«T>i-        available  pro- 

the  company  was  a  company  incorporated  by  act  of  Punia-  party  in  Eng- 
ment,  for  the  purpose  of  making  and  maintaining  a  railway 
or  tram-road,  from  the  city  of  Limerick  to  the  town  of  Car^- 
ricky  in  the  county  of  Tipperary^  with  several  branches 
therefrom,  in  the  county  of  Tipperary  aforesaid,  and  in  the 
county  of  the  city  of  Cork,' — that  the  operations  and  works 
of  the  said  plaintiffs,  as  such  company,  were  wholly  confined 
to  the  kingdom  o(  Ireland,  and  that  the  said  plaintiffs  were 
not,  as  such  company,  possessed  of  any  property  in  this 
cQjuntryi  to  answer  the  payment  of  costs,  in  case  the  de- 
fendant should  succeed  in  the  action; — that  application  for 
security  fpr  costs  had  hcen  made  to  the  ^ttprney  for  the 
pl^inti£^t  who  had  refused  \Q  give  it: — and  that  the  defend* 
ant  had  a  goQ4  defence  to  the  action,  on  th^  n\erits. 

Mr.  Serjeant  ^ereweiher,  i\ow  shewed  cause,  qa  i^n 
affidavit,  stating  th^t  the  company  had  property  in  this 
epuntry^,  amenable  to  the  cpsts  in  the  cause^  in  case  tb^y 
failed  in  obtaining  a  verdict,  viz.  a  sum  of  3000/,  in  fiie 
hands  of  Messrs.  Hammersley,  their  bankers. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  contended 
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1827.  that,  although  the  company  might  now  have  a  tangible  ba- 
LiM CRICK  tnd  lance  at  their  bankers^  it  was  highly  improbable,  firom  the 
Raihrfy  Co!  mature  of  the  concem,  that  that  balance  would  remain  there 
long,  as  it  must  necessarily  be  smt  to  Ireland,  in  order  to 
the  carrying  on  of  the  company's  works  there;  and  that, 
therefore,  die  defendant,  in  case  of  a  nonsuit,  or  verdict 
being  given  for  him,  on  the  trial,  would  be  entirely  wkhoat 
remedy,  none  of  die  individuals  who  composed  the  com- 
pany being  irithin  the  reach  of  the  law,  so  asr  to  have  pro- 
cess served  upon  them  for  the  costs. 


The  Court  held,  that,  the  company  having,  or  being 
likely  to  have,  all  the  property  they  might  ever  be  possess- 
ed of,  out  of  the  reach  of  the  process  of  the  Court,  and  the 
defendant  being  thereby  likely  to  lose  the  benefit  of  that 
process,  in  respect  of  costs,  in  case  the  plainliffi  should  fail 
in  the  action,  he  was  entitled  to  have  his  rule  made — 

Absolute. 


Ifedneidayt 
Nov.  lAth, 


The  plaintiff  de- 
scribed himself 
as  Charlet  Ed- 
nrnnd  in  the  affi- 
davit to  hold  to 
bail,  and  waa 
named  Charles 
only  in  the  writ 


Grindall  p.  Smith. 

A.  RULE  was  obtained  on  a  former  day  in  this  Term,  by 
Mr.  Serjeant  E.  Lawes,  calling  on  the  plaintiff  to  shew 
cause  why  the  declaration,  and  subsequent  proceedings 
in  this  cause,  should  not  be  set  aside  for  irregularity, 
and  an  exoneretur  entered  on  the  baiUpiece,  on  a  com* 
— H^id^S*^"*  ™®"  appearance  being  entered  for  the  defendant,  on 
the  defendant  the  ground  of  a  variance  between  the  affidavit  to  hold  to 
pUed  to  icT  ^^  ^^f  ^'^d  *®  '^^  ^^^  declaration.  He  founded  his  mo- 
?n*Ac  tot'to^  ^^^^  ^^  *^  affidavit,  which  stated,  that,  in  the  affidavit  of 
stance,  there       debt,   the  plaintiff  was   described   as   Charles  Edmund 

being  no  affida- 
vit of  debt  to 
warrant  its 

being  sued  out;  but,  as  the  defendant  had  given  bail,  the  Court  ordered  an  txoiuretur  to  be  entered 
on  the  bail-piece. 
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GrittdaU,  and  that  in  the  writ  and  dechuration  he  was  nani'*         1827. 
ed  Charles  only. 

Mr.  Serjeant  Wilde,  now  shewed  eausei  and  insisted 
that  the  defendant  should  hare  a]^pligd,  in  an  earlier  stage 
of  the  cause^  to  set  aside  the  writ;  but  that^  as  he  had  ap- 
peared and  perfected  bidli  he  had  thereby  cured  any  irre- 
gularity or  incoQsbtency  between  the  affidavit  to  hold  to 
bail,  and  the  writ,  the  only  effect  of  which  is  to  bring  the 
party  into  Court;  and  that  the  defendant,  having  oidy  ap- 
plied to  set  aside  the  declaration,  which  was  regular,  and 
founded  on  the  writ,  to  which  alone  the  objection  should 
have  been  taken,  could  not  now  be  heard. 

Mr.  Serjeant  JS.  Latoes,  in  support  of  the  rule,  said, 
that  he  did  not  seek  to  impeach  the  writ  on  motion,  as 
the  defendant  might  have  pleaded  the  misnomer  of  the 
plaintiff  in  abatement;  but  that  bis  objection  was  to  the  de- 
claration, which  was  at  variance  with  the  affidavit  to  hold 
to  bail.  He  submitted,  that  in  King,  qui  tarn,  v.  Horne  (a), 
it  was  held,  that  a  plaintiff,  who  sues  for  penalties  under 
the  lottery  act,  S7  Geo.  8,  c.  1,  s.  S,  must,  previously  to 
the  suing  out  of  the  writ,  make  affidavit,  specifying  the 
amount  of  the  penalties  sued  for,  and  the  amount  must  be 
inserted  in  the  first  process;  and  as  the  plaintiff  described 
himself  as.  CAarfe«  Edmund,  in  the  affidavit,  the  declara- 
tion ought  to  have  corresponded  with  it.  That  he  had 
misdescribed  himself,  either  in  the  affidavit  of  debt  or  in 
the  declaration;  and  that,  although  he  might  not  have  been 
guilty  of  fraud,  still  it  would  tend  to  the  greatest  inconve- 
nience if  inaccuracies  of  this  description  were  allowed. 

Mr.  Justice  Park. — The  plaintiff  has  described  himself 
in  the  affidavit,  by  virtue  of  which  the  writ,  under  which  the 
defendant  was  arrested,  was  issued,  as  Charles  Edmund 

(a)  4  Term  Rep.  349. 


as 
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GrimdaH  and  kaa  dwhred  Jb  Ihe  nam^of  Cibirfta  od^ 
This  is  clearly  irregular.  The  defendant  sliouldy  iHmever, 
have  appUed,  in  the  first  instance,  to  set  aside  the  writ»  as 
thfire  was  no  affidavit  of  debt  to  warrant  ksbeiiig  sued  out. 
But  the  bail  are  clearly  entitled  to  be  relieved,  the  plaintiff 
being  described  as  Charles  in  die  wnt,  and  there  bdng  no 
affidavit  of  debt  corresponding  withriL 


Mr.  Justice  Burrou0b,  and  Hr.  Justice  Gasblbs,  cob- 

eurring: — that  part  of  the  rule  which  related  to  enterii^ 

an  e:saner^r  ob  the  baQ-piece,  was  made— ^ 

Absolute. 


Prida^t 
Aoo.  l6fA. 


To  a  joint  ac- 
tion of  trespass 
against  four  de- 
fendants, one  of 
tbero  pleaded 
tiwttsnomer  in 
abatement, 
and  concluded 
byprayingjud^- 
ment  **ofthB 
writ,  and  thai 

btquathed,i^J' 
—•Held  bad 
on  general  de- 
murrer, as  the 
mianomer  only 
operated  to 
abate  the  writ 
<M  to  the  porty 


Wade  v.  William  Stiff,  Heney  Cox^  William  New- 
man, and  Samuel  William  Reeves. 
.     [E-T.8G.4.  RoU744(a)]. 

jPHIS  was  an  action  brought  by  the  plaintiff,  against  the 
aboye^named  four  defendants,  for  an  assault  and  false  im*- 
prisomnent.  The  three  first  suffered  judgment  by  de-^ 
fault,  and  the  defendant  Reeves  pleaded  a  miMnemer  va 
abatement,  a«  follows  s — 

''  And  Samuel  Meeves,  against  whom,  by  the  name  of 
Samuel  WiUiam  Reeves^  the  phdntiflP  has  issued  his  ori- 
ginal writ  in  this  behalf,  in  his  proper  person  comes  and 
says,  that  he  was  baptized  by  the  name  of  Samuel^  to  wit, 
at,  ftc*,  and  from  his  baptism  hitherto  hath  been^  and  now 
is,  known  by  the  ehristiim  name  of  Samuels  without  this, 
that  he  now  is,  or  at  the  time  of  the  suing  forth  of  the  ori- 
ginal writ  of  the  plaintiff  in  this  behalf,  or  at  any  othet 


(«)  Grwt  iseoAveiHence  ho?- 
log;  In  i]}fii»yiiistsQC^,l>Deufoiv9<) 
to  arise  from  the  want  of  refer- 
euce,  in  all  the  modem  reports, 
to  the  number  of  the  Roll^  it  has 
been  deemed  advisable,  in  begin- 


idng  a  nsw  serits  of  these  Re- 
ports, to  make  such  referi^nce^ 
in  all  cases  where  it  may  be- 
come necessary  to  examine  the 
record. 
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time  wai^  koo^n  or  called  by  the  eh^atfan  name  of  Samuel        1827* 
William,  as  bj  the  said  wril  i»  above  supposed.   Ami  tfaia 
he  the  said  Samuel  is  feady  to  verify ;  wherefore  he  inrays 
judgmeai  of  ike  said  writ,  and  thai  the  mme  tnay  be 
quashed,  &e." 

To  this  plea  the  plaintiff  ^Mitttred  generally^  and  die 
defendant  Reeves  join^  in  denmrrer«^ 

Mr.  Seljeaiit  S^nkie,  in  snpport  of  the  plea,  sobmkted, 
that,  aMieugh  it  concluded  by  praying  that  lihe  whole  of 
the  writ  might  be  quashed,  thereby  indo^ng  all  the  de- 
fendants, yet  that,  the  action  being  in  its  nature  several, 
the  plaintiff  need  not  have  joined  them  all  in  one  suit. 
He  contended  that,  although  the  names  of  four  were  in- 
serted in  the  body  of  the  writ,  yet  the  fdeit  of  misnomer 
by  one  might  apply  to  him  in  severalty.  In  Camt^'s 
Digest  (a),  it  is  laid  down,  that  '*  when  by  a  plea  in  abate- 
ment, the  whole  action  is  defeated,  the  whole  writ  shall 
abate ;  as,  if  the  writ  be  abated  for  default  of  form  of  the 
register,  or  the  plaintiff  or  defendant  die^  or  be  misnamed:" 
and  here,  as  the  writ  was  in  its  nature  several,  the  prayer, 
at  the  conclusion  of  the  plea,  to  quash  it,  must  be  taken  to 
apply  only  to  the  defendant  who  had  bean  misnamed. 

Mr.  Serjeant  Stephen,  contra,  was  stopped  by  the 
Court. 

Mr.*  Justice  Park. — ^The  authority  referred  to  in-Co- 
mynis  Digest,  applies  to  cases  of  contract ;  and  in  Raw- 
linson  v.  Oriet  (b),  where  an  action  of  trespass  was  brought 
against  two  defendants,  and  they  pleaded,  in  abatement, 
that  the  plaintiff  had  sued  out  a  bill  against  one  of  them 
for  the  same  trespass,  which  was  yet  depending,  Lord 
Chief  Justice  HoU  said,  *'  if  you  plead  a  mi^Momer,  it  shall 

(a)    *<  Abatement,'*    M.  tit.  (6)  Rep.  temp.  Holt,  1. 

'<  Whea  tfae  whole  wril  nbales.'' 
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abate  only  as  to  the  party  pleaded^  unless  where  the  death 
of  one  shall  abate  the  writ,  as  upon  a  joint  contract,  &c.  But 
it  is  otherwise  in  trespass/'  So  here,  the  four  defendants 
were  sued  as  joint  trespassers,  and  the  misnomer  of  one 
can  be  no  ground  to  abate  the  writ  as  ctgmnat  the 
others.  There  is  a  wide  distinction  between  a  plea  in  abate- 
ment and  a  plea  in  bar,  as  was  laid  down,  in  The  King  v. 
Shakespeare  (a),  by  Lord  EUenborough^  who  there  said, 
''  in  the  case  of  a  plea  in  bar,  the  Court  will  give  that  judg- 
ment, which,  upon  the  whole  of  the  record,  appears  to  be 
the  proper  judgment,  although  not  regularly  prayed  for  by 
the  party;  but,  in  abatement,  the  Court  will  give  no  other 
than  the  proper  judgment  prayed  for  by  the  party.".  On 
these  grounds,  I  am  clearly  of  opinion,  that  the  prayer  in 
this  plea  cannot  be  supported,  as  it  seeks  to  quash  the 
whole  of  the  writ. 


Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gaselbe. — In  cases  where  there  are 
conflicting  authorities,  common  sense  must  prevail.  The 
original  writ  was  sued  out  against  four  defendants,  charg- 
ing them  with  a  joint  trespass ;  and  a  misnomer  of  one  can 
be  no  ground  to  abate  the  writ  as  against  aU.    There  must' 

therefore  be — 

Judgment  of  respondeat  ouster* 

(a)  10  East,  87. 


Friday, 

Nov.  mh. 


Johnson  v.  Dobell. 

A  RULE  having  been  obtained  by  Mr.  Serjeant  Wilde, 

on  a  former  day  in  this  Term,  that  the  writ  of  capias  ad 


The  defendant 

having  been  ar-: 

rested  on  a  ca- 

piat,  returnable 

on  a  day  certain, 

instead  of  on  a  general  return  day,  and  given  a  bail-bond  to  the  sheriff : — ^The  Court  refmed  to  allow 

the  writ  to  be  amended,  unless  the  piiiotiff  wouU  consent  to  discharge  the  bail  on  the  defendant's 

entering  a  common  appearance.  '" 
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respondendum,  which  had  been  sued  out  against  the  de- 
fendant in  this  cause,  and  under  which  he  had  been  arrest- 
ed,  and  had  given  a  bail-bond  to  the  sheriff,  and  all  the 
subsequent  proceedings  thereon,  might  be  set  aside  for  ir- 
regularity, on  the  ground  that  the  writ  was  made  returnable 
on  a  day  certain,  instead  of  on  a  general  return  day ;  viz, 
"  on  Tuesday  next  after  the  morrow  of  All  Souls,**  instead 
of"  on  the  morrow  otAUSouls.^ 

Mr.  Serjeant  Taddy  now  shewed  cause,  on  an  affidavit, 
which  stated  that  the  pnecipe  to  the  filacer  was  regular, 
and  that  the  particular  day  bad  been  inserted  by  mistake; 
and  he  applied  to  amend,  on  the  authority  of  Walker  v. 
Hawkey  {a),  where  the  Court  allowed  an  amendment  to  be 
madCj  in  this  respect,  on  shewing  cause  against  i^  rule  ob- 
tained to  quash  the  writ  for  irregularity,  without  a  cross 
motion.  He  submitted  that,  although  it  might  be  said 
that  that  was  a  case  of  serviceable  process,  the  same  rule 
must  apply  to  bailable ;  for,  in  Reubel  v.  Preston{b),  where 
the  defendant  was  arrested  on  a  bill  of  Middlesex,  return- 
able "  on  Monday  next  after  the  morrow  of  the  Holy  Tri- ' 
nity,"  instead  of  on  the  usual  return,  ''on  Monday  next  af- 
ter eight  days  of  the  Holy  Trinity,**  the  Court  allowed  the 
writ  to  be  amended.  So,  in  Davis  v.  Owen  (e),  though  there 
were  not  fifteen  days  between  the  teste  and  return  of  a 
capias,  it  was  held  that  it  might  be  amended;  and  here  it 
is  sworn  that  the  mistake  was  made  in  filling  up  the  writ, 
the  priBcipe  to  the  filacer  being  regular  in  the  first  instance. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule,  submitted, 
that  there  was  a  wide  distinction  to  be  drawn  between  cases 
where  the  original  parties  to  the  suit  were  concerned,  and 
those  where  a  bail-bond  has  been  given,  when  there  are 
other  interests  that  maybe  affected,  as  inlnmany.  Huish{d), 

(a)  lMar8h.399;  <S'.C.5Taunt         (c)  1  Bos.  &Pul.  342. 
853.  {d)  2  New  Rep.  133. 

{h)  5  East,  291. 


.% 
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where  a  iesiaium  capias  having  been  made  reftumalde  on 
a  day  certain,  as  here^  the  Court  refused  to  amend  it«  on 
Uie  ground  that  the  bail  would  be  a£Eected  by  it.    In  Rett- 
M  V  Pretim^  it  does  not  appear  that  any  bail-bond  was 
execute ;   and  in  Walker  v.  Hawkey,  it  was  admitted 
in  argument  that  the  process  was  serriceable  only.     The 
condition  of  .the.  bail-bond  is  for  tbe  appearance  of  the 
principal  on  a  particular  or  given  return  day ;  and,  in  an 
action  on  the  bond,  the  bail  would  be  estopped  from  shew- 
ing that  the  writ  was  made  returnable  on  an  improper  day, 
as  it  would  only  be  necessary  to  .produce  the  bond  in  evi- 
denocy  in  .order  to  r«ider  them  liaUe  according  to  the 
terms  of  the  condition. 


Tbe-CourtyUnderdMcircuBiBtaiieeSi  ^refused  to  allow 
the  writ  to  fae.amended,  unlessithe. plaintiff. would  under- 
take to  disebarge  theiJbatl,  on  the  ^defendant's  entering  a 
ceimnon  appearance:  and  on  these  terms  the  role  was 
made  •^- 

Absolute. 


Nov,  \9th. 

A  motion  re-^ 
quiring  a  plain- 
tiff to  give  secu- 
rity for  costs,  on 
the  ground  of  bis 
being  resident 
abroad,  must  be 
made  before 
plea  pleaded ; 
and  it  seems 
that  such  seciui- 
ty  cannot  be  re- 
quired from  a 
foreigner,  a  mas- 
ter of  a  vessel 
trading  to  this 
country,  but 
having  no  6xed 
residence  here. 


Kasten  f?.  Flaw  and  Another. 

A  RULE  having,  on  a  former  day  in  this  Tevm,  been,  ob- 
tained by  IMr.  Serjeant  Jones,  calling  on  the  plaintiff,  or  his 
attorney  or  AgMti  to  shew  cavise  why  the  {uroceedings  in 
this  cause  should  not  be  stayed  until  security  for  costs  was 
givetironan  affidavit  which  stated  that  tile  plaintiff  was  a 
foreigner,  md  the  master  of  a  vessel,  and  that  he  jras  in 
the  habit  of  trading  backwands  and  forwards  from. the 
nortbem.ports  of  Germany  to  Londouy  ami  that  be  had  no 
fixed  place  of  residence  in  this  country, — 

Mr.  Seigeant  Wilde,  now  shewed  cause,  on  an  affidavit 
of  the  pkintiff's  broker,  who  stated,  that  beibsUmadtbat 
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the phintiff  would  return  9lu>Ttly  to  thiB  kingdom:  and  it  ^1H27 
was  also  sworn  that  the  notice  of  tbe  Tide  calling  on  the 
plaintiff  to 'give  the  security  required,  'was  noit  served  on 
his  attorney  till  after  plea  pleaded,  the  declaration  having 
been  delivered  on  the  Ist  November  instant,  and 'the  plea 
delivered  on  the  7th;  andtluit  the  clerk  to  the  ddfend«feit's 
agent  applied  to  the  agent  for  the  pliuntiff  to  have  itTe- 
turned  to  him  on  the  morning  of  the  lOth,  before  the  rwle 
was  served.  Under  these  circumstances,  the  learned  Ser- 
jeant contended,  on  the  dLXXihoniyot Nelson  v.  Ogle  {d)^  that 
the  plaintiff  could  not  be  ealled  on  to  give  .security  for 
costs ;  as  in  that  case  the  Court  did  not  require  such  security 
from  a  foreigner,  a  captain  of  a  ship,  who  was  in  the  habit 
of  sailing  to  and  from  the  ports  of  this  country,  on  the 
ground  that  his  ease  was  not  distinguishable  from  ^that  of 
an  EngtUh  sailor.  And  he  submitted,  that  it  was' the  es- 
tablished praetioe  of  this  Coxut,  diat  where  a  pkintiff, 
being  abroad,  is  called  on  to  give  security  for  costs,  the 
application  must  be  made,  and  notice  of  rule  served,  be- 
fore plea  pleaded. 

M^  Serjeant  Jones^  in  tfuppert  of  his  rale, '  refeifred  to 
Tidd^s  Pfnetice  (ft),  where  it  is  said  that  the  rule  'reqtiiring 
security  for  costs  has  been  relaxedj  by  this  Court,  in 
favour  of  foreign  seamen  serving  on  board  EngUih  ships, 
0r  being  in  the  habit  of  navigating^  them  to  ^and  ft^m  ^e 
pofts  of  Ods  country;  arid  that  accoiidingty,  in  Dur^ttv. 
Matihesan  (e),  a  foreigner  was  not  required  to  give  secu- 
rity during  his  absence  from  this  countryi  on  board. his 
own  ship,  itbcfaig  sworn  that  heoeeaeicMyaUy  resided  here. 
He  submitted,  that  with  respect  to  the  second  objection, 
tlie  application  might  be  made  at  any  time. be£bre  issue 
joined* 

{€}2T9im,263.  (6)>7lhdBdit;>Vol^l,'A62. 

(e)  3  B.  Moore,  38. 
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Mr.  Justice  Park. — The  Secondary  has  stated  that  a 
motion  requiring  security  for  costs,  must  be  made  before 
plea  pleaded.  There  is,  consequently,  no  ground  for  the 
present  application.  It  appears  to  me,  howeveri  that  it 
cannot  be  supported  on  the  first  objection,  as  the  case  of 
Nelson  ▼.  Ogle  is  expressly  in  point.  That  of  DureU  v. 
McUtheson  is  altogether  distinguishable,  as  there  it  was 
sworn  that  the  plaintiff  resided  in  this  country  during  four 
months  in  the  year. 


Mr.  Justice  Burrouoh,  concurred.  ^ 

Mr.  Justice  Gaselee. — The  defendant  cannot  require 
a  plaintiff,  who  is  out  of  this  country,  to  give  security  for 
costs  after  an  order  for  time  to  plead  has  been  obtained ; 
and  here  at  has  been  sworn  that  the  notice  of  the  rule  was 
not  served  until  after  plea  pleaded.  This  rule,  there- 
fore, must  be — 

Discharged  (a). 


(a)  See  MirM  v.  Paretki,  2 
H.  Bl.  693;  and  MuUer  v.  Genum, 
3  Taunt.  272,  where  the  Court  de- 
cided,  that  after  a  defendant  had 
undertaken  to  accept  short  notice 
of  trial,  he  could  not  compel  a 
plaintiff,  resident  abroad,  to  ^ve 
security  for  costs ;  and  in  the  latter 
case  it  appeared,  that  the  motion 
was  made  before  plea  pleaded. 
In  Du  BeUaix  ▼.  Lord  Wuterptu-k, 
I  Dow.  &  Ryl.  348,  n.,  where  the 
plaintiff  resided  abroad  with  the 
knowledge  of  the  defendant,  at 
the  time  of  action  brought,  the 
Court  refused  to  require  him  to 
give  security  for  costs,  after  issue 
joined^  unless  some  special  rea- 
son w^re  assigned,  to  induce  them 


to  impose  such  terms  on  the  plain- 
tiff; and  in  the  subsequent  case  of 
Duncan  y.  SHnt,  6  Bam.  &  Aid. 
702;  S.  C.  1  Dow.  &  Ryl.  348,  it 
was  held,  that  a  motion  for  securi- 
ty  for  costs,  on  the  ground  of  the 
plaintiff^s  residence  abroad,  cannot 
be  made,  if  the  defendant  have  tak- 
en any  step  in  the  cause,  subse- 
quently to  his  becoming  acquaint- 
ed with  the  ftct  of  the  plaintiff^s 
being  resident  abroad,  and,  there- 
fore, that  the  affidavit  in  support  of 
the  motion,  if  made  after  pUa, 
must  expressly  state  that  the  de- 
fendant was  not  acquainted  with 
the  plaintiff's  absence  from  this' 
country  at  the  time  he  pleaded. 
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Samuel  Blackburn  f.  John  Blackburn. 


Monday, 
Nov,  igi/t. 


1  HIS  was  an  action  for  a  libel, 
declaration  was  as  follows : — 


called  on  the 
defendant  to 
make  enquiries 
as  to  his  charac- 
ter ; — the  de- 
fendant men- 
tioned some  dr- 
cumstances,  in  a 


The  Jirst   count  of  the    Xbe  plaintiff 
being  about  to 
be  elected 

'*  That,  whereas,  the  plaintiff  now  is  a  good,  true,  ho-  pn^acher  to  a 

-     congregation  of 

nest,  just,  and  fiuthful,  subject  of  this  realm,  and  as  such  dissenters,  one 
hath  always  behaved  and  conducted  himself,  and,  Until  the  °^^^  "*"™^*" 
time  of  committing  the  several  grievarices,  by  the  de- 
fendant, as  hereinafter  mentioned,  was  always  reputed,  es- 
teemed, and  accepted,  by  and  amongst  all  his  neighbours, 
and  other  good  and  worthy  subjects  of  this  realm,  to 
whom  be  was  in  any  wise  known,  to  be  a  person  of  good  manner  reflect- 

.  ing  very  grossly 

name,  fame,  and  credit,  to  wit,  at  &c.  And  whereas*  the  on  the  piainUff, 
plaintiff,  before  and  at  the  time  of  committing  the  said  tohim^forgefy: 
several  grievances,  by  the  defendant,  as  hereinafter  men-  ^m  S  b^un-"* 
ti<med,  was,  and  from  thence  hitherto  hath  been,  and  still  founded,  the 

.  T%  f       deacons  of  the 

is,  a  minister  of  a  certain  congregation  of  Protestant  dis-  congregation 
Feoters,  assembling  for  divine  worship  at  a  meeting-house  ^  each  of  ita 
in  Beiinal-Green,  in  the  county  of  Middlesex,  commonl^  J»^^*^»J  ^^^**» 
cadled'  the  Rev.  John  KeUo's  meeting-house ;  and,  as  such  move  the  cf- 

feet  of  those  as- 

■nnister,  he,  theplaintiff^  hath  always  behaved  and  con-  persions;and 

ducted  himself  with  uprightness,  and  integrity  of  conduct;  in  answer,  wrote 

and  hath  not  ever  been  guilty,  or,  until  the  time  of  com-  f„*^yj^2k^' 

raktniff  the  said  several  grievances  by  the  defendant,  as  repeating  what 

1       V^  ^  .  ,    ,  ,        ,  ,  .-         he  had  before 

beremafter  mentioned,  been  suspected  to  have  been  guilty,  said,  he  insert- 
ed what  he 
alleged  to  be 
the  opinion  of 
oonsci,  bot  wfaick  wm,  in  fact,  only  part  of  such  opinion>  he  having  purposely  withheld  part  of 
k,  wbidb  WM  a  qualification  of  that  set  out     The  Jury,  having  found  that  the  libel  imputed  for- 
gny  to  Che  plaimii;  bat  that  tbe  defendant  waa  not  actuated  by  expreti  malice,  gave  a  verdict 
Ibr  the  plantxi;  with  50/.  damages.     On  motion  for  the  defendant  to  have  it  entered  for  him  on 
tbe  cnenl  iaHK,  nd  Ibr  the  plaintiff  on  the  special  pleas,  on  the  grounds  that  the  Jury  having  ne- 
9tivcd  expreis  malice,  the  action  could  not  be  maintained;  and  that  the  letter  containing  the 


nd  that  the  ivy  oii|^  to  have  found  it.— -The  Court  refused  to  distuib  the  verdict. 


VOL.  f . 


Blackburn 
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1827.  of  forgery,  or  of  the  offences  and  misconduct  hereinaftev^ 
Blackbubn  mentioned  to  haye  been  charged  upon,  and  imputed  to, 
the  plaintiff,  or  of  any  other  such  hurtful  crimCi  offence, 
or  misconduct.  By  means  of  which  several  premises,  he, 
the  plaintiff,  before  the  committing  of  the  said  several 
grievances  by  the  defendant,  as  hereinafter  mentioned, 
'had  not  only  deservedly  gained  the  good  opinion  and  cre- 
dit of  all  his  neighbours,  and  other  good  and  worthy  sub* 
jects  of  this  realm,  to  whom  he  was  in  any  wise  known  ; 
but  had  also  thereby  acquired,  and » was  then  daily  and 
honestly  acquiring,  sundry  great  gains,  emoluments,  and 
advantages,  to  the  comfortable  support  of  himself  and  his 
family,  to  wit,  at  &c.,  aforesaid.  And  whereas  also,  be* 
fore  the  time  of  committing  the  said  several  grievances,  by 
the  defendant,  as  hereinafter  mentioned,  to  wit,  on  &c., 
at  &c.  aforesaid,  certain  rumours  and  reports  having  been 
circulated,  injurious  to  the  character  of  the  plaintiff,  a  cer- 
tain letter  and  statement  had  been  and  were  publishedt 
and  circulated,  by  the  Rev.  John  KeUo,  minister,  and 
Robert  Garrett  and  John  King,  deacons,  of  the  said  con- 
gregation^ in  which  said  statement,  there  was  and  is  con* 
tained  (amongst  other  things)  the  words  and  matter  fol- 
lowing, of  and  concerning  the  plaintiff,  and  of  and  concern- 
ing a  certain  bill  of  exchange,  before  then  drawn  and 
accepted  by  the  plaintiff,  payable  to  himself,  the  plaintiff, 
or  his  order,  and  by  him,  the  plaintiff,  indorsed^  and  deU- 
vered  to  one  James  Blackley,  (that  is  to  say) — *  It  was 
now  that  unpleasant  rumours,  which  were  traced  to  Mr. 
R.  L.  Sturtevant  (meaning  one  Richard  Lawrence  Sturte- 
Pant),  began  to  create  uneasiness,  and  Mr.  Garrett 
(meaning  the  said  Robert  Garrett)^  the  senior  deacon, 
waited  on  him  (meaning  the  said  Richard  Lawrence  Stur- 
tevant), and  enquired  what  grounds,  he  (meaning  the  said 
Richard  Lawrence  Sturtevant)  had  for  the  reports  he 
had  circulated  respecting  Mr.  Blaeibum  (raeankig  the 
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plaintiff) ;  the  reply  of  Mr.  Sturtevant  (meaning  the  said         1827. 
Richard  Lawrence   Sturtevant)  was,  —  Mr.  Blackburn 
(meaning  the  plaintiff)  has  put  his  uncle's  name  (meaning 
the  name  of  the  defendant,  the  uncle  of  the  plaintiff)  to  a 
bill  of  exchange  (meaning  the  said  bill  of  exchange,  here- 
inbefore mentioned),  which  he  (meaning  the  defendant) 
was  obliged  to  pay,  to  prevent  him  (meaning  the  plaintiff) 
f¥om  being  prosecuted: — ^and  stated  some  other  circum« 
stances  which,  if  true,  involved  the  moral  consistency  of 
Mr.  Blackburn  (meaning  the  plaintiff).    The  result  of  this 
conference  was  communicated  to  the  Rev.  J.  KeUo  (rnean^ 
ing  the  said  John  Kello),  who  informed  Mr.  Blackburn 
(meanmg  the  plaintiff)  of  the  serious  imputations  cast 
upon  him  (meaning  the  plaintiff).     No  sooner  was  the 
communication  made  to  Mr«  B.  (meaniitg  the  plaintiff), 
than  he  (meaning  the  plaintiff)  sought  an  interview  with 
Mr.  R.  L.  Sturtevant  (meaning  the  said  Richard  Lawrence 
Sturtevant)  y  and  entreated  him  (meaning  the  said  Richard 
Lawrence  Sturtevant)  to  accompany  him  (meaning  the 
plaintiff)   instantly  to    his  uncle,   Mr.   John  Blackburn 
(meaning  the  defendant),  No*  1@6,  Minories;  with  whom 
he  (meaning  the  plaintiff)  had  held  no  sort  of  intercourse 
fbr  the  last  twelve  years.    They  (meaning  the  plaintiff  and 
the  said  Richard  Lawrence  Sturtevant)  went  accordingly, 
and  the  said  Rev.  S.  Blackburn  (meaning  the  plaintiff) 
having  ascertained  that  Mr.  Sturtevant  (meaning  the  said 
Richard  Lawrence  Sturtevant)  had  really  received  from 
Mr.  John  Blackburn  (meaning  the  defendant)  some  com- 
munications calculated  to  induce  him  (meaning  the  said 
Richard  Lawrence  Sturtevant)  to  suppose  that  the  impu- 
tation was  well  founded,  a  meeting  was  arranged  for  the 
following  TTkursdajff  at  which  were  present,  Mr*  Sturte*- 
vanty  Senr.  (meaning  one  Saundereon  Turner  Sturtevant), 
Mr.  R.  L.  Sturtevant,  Junr.  (meaning  the  said  Richard 
Lawrence  Sturtevant),  Messrs.  Oarrett  and  King  (mean- 
ing the  said  Robert  Garrett  and  John  King),  the  deacons 

d2 
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^-i^^I^  of  the  church,  and  Mr.  John  Blackburn  (meaning  the  de- 
Blackburn  fendant),  from  whom  the  injurious  report  had  originated^ 
Blackburn,  and  who  was  now  requested  to  produce  the  bill  (meaning^ 
the  aforesaid  bill  of  exchange),  on  which  he  (meaning  the 
defendant)  had  rested  his  insinuations  of  fraud,  or  forgery^ 
or  both.  It  is  not  for  man  to  judge  the  motives  of  his  fel- 
low men,  they  can  only  be  known  to  God.  The  following, 
however,  are  the  facts,  as  clearly  developed  at  this  meeting. 
When  Mr.  John  Blackburn  (meaning  the  defendant)  was 
requested  to  produce  the  bill  (meaning  the  aforesaid. bill 
of  exchange),  he  (meaning  the  defendant)  affected  great 
reluctance,  cautioned  his  nephew,  the  Rev.  S,  Blackburn 
(meaning  the  plaintiff),  who  appeared  impatient  for  its  pro- 
duction, that  he  (meaning  the  defendant)  would  not  be 
answerable  for  the  consequences,  if  it  (meaning  the  said 
bill  of  exchange)  were  produced;  and,  in  fact,  led  every 
person  present  to  the  painful  conclusion,  that  the  docu- 
ment (meaning  the  said  bill  of  exchange)  would  confirm 
the  charge,  and  justify  those  who  had  brought  it  forward. 
At  length  the  bill  (meaning  the  aforesaid  bill  of  exchange) 
was  exhibited,  and  was  found  to  be  a  simple  bill  of  ex- 
change, drawn  thirteen  years  ago,  accepted  by  Mr.  Samuel 
Blackburn  (meaning  the  plaintiff),  and  made  payable  at 
No.  126,  MinorieSf  his  (meaning  the  plaintiff's)  uncle's  re- 
sidence (meaning  the  residence  of  the  defendant),  where 
he  (meaning  the  plaintiff)  occasionally  resided  when  in 
Town ;  the  necessary  funds  to  meet  the  payment  of  the  bill 
(meaning  the  aforesaid  bill  of  exchange),  except  nine  shil- 
lings, bemg  also  sent  by  him  (meaning  the  plaintiff)  to  his 
uncle  (meaning  the  defendant),  before  the  bill  (meaning 
the  said  bill  of  exchange)  became  due,  in  a  letter,  which 
was  also  produced,  stating  that  such  bill  would  be  present- 
ed, and  requested  that  it  might  be  taken  care  of,  till  he 
(meaning  the  plaintiff)  came  to  Town.  In  fact,  the  whole 
transaction  was  honourable,  and  regular^  and  proved  no- 
thing but  the  evil  disposition  of  the  individual  who  could 
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Blackburn. 


attempt  to  extract  from  it  any  other  meaning.' — Yet  the         1827. 
defendant,   well  knowing  all  and  singular  the  premises     blackbuun 
aforesaid,  but  greatly  envying  the  happy  state  and  condi- 
tion of  the  plaintiff,  and  contriving,  and  wickedly  and 
maliciously  intending,  to  injure  the  plaintiff  in  his  afore- 
said good  name,  fame,  and  credit,  and  to  bring  him  into 
public  scandal,  infiimy,  and  disgrace,  with  and  amongst  all 
his  neighbours,  and  other  good  and  worthy  subjects  of 
this  realm  to  whom  he  was  in  any  wise  known ;  and  to 
cause  it  to  be  suspected,  and  believed,  by  those  neighbours 
and  subjects,  that  he,  the  plaintiff,  had  been,  and  was,  a 
person  of  bad  and  immoral  character  and  conduct,  and 
that  he  had  been,  and  was,  guilty  of  forgery,  and  of  the 
offences  and  misconduct  hereinafter  mentioned   to  have 
been  charged  upon,  and  imputed  to,  the  plaintiff;  and  to 
subject  him  to  the  pains  and  penalties,  by  the  laws  of  this 
kingdom,  made  and  provided  against,  and  inflicted  on,  per- 
sons guilty  thereof,    heretofore,  to  wit,  on  &c.,  at  &c. 
aforesaid,  falsely,  wickedly,  and  maliciously,  did  compose 
and  write,  and  cause  and  procure  to  be  composed  and 
written,  a  certain  false,  scandalous,  malicious,  and  defama- 
tory, libel,  in  the  form  of  a  letter,  addressed  to  the  Rev. 
John  Ketto,  Robert  Garrett ^  and  John  King  (by  the 
name  and  description  of  the  Rev.  John  KeUo,  and  Messrs. 
Garrett  and  King^  the  pastor,  and  deacons,  of  the  inde- 
pendent church  at  Bethnal-GreenJ ,  bearing  date  the  day 
and  year  last  aforesaid,  and  signed  by,  and  in  the  name  of, 
the  defendant;  in  one  part  of  which  said  libel,  there  was, 
and  is,  contained  the  false,  scandalous,  malicious,  defama- 
tory, and  libellous,  words  and  matter  following,  of  and 
concerning  the  said  bill  of  exchange,  and  also  of  and  con- 
cerning the  said  letter  and  statement,  which  had  been  so 
printed,  published,  and  circulated,  as  aforesaid,  (that  is 
to  say) — *  Let  me  (meaning  the  defendant)  then,  in  the 
first  place,  remind  you  (meaning  the  said  John  Kello,  Ro- 
bert  Garrett,  and  John  King)  y  that  I  (meaning  the  de- 
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ld27.        fendanC)  did  not  seek  for  an  opportunity  to  expose  the 
BLAcitBURN     conduct  of  the  Rev.  S.  Blackburn  (meaning  the  plaintiflr), 

V-  but  that  Mr.  R.  Stwrteftant  (meaning  the  said  Richard 

Blackburn.  ^  ^ 

Lawrence  SturtevantJ,  as  a  member  of  the  church  about 
to  chuse  that  reverend  person  (meaning  the  plaintiflT) 
as  their  co-pastor,  applied  to  me  (meaning  the  defendant), 
in  all  the  confidence  of  old  acquaintance^  to  inform  him 
(meaning  the  said  Richard  Lawrence  Stmrievant)  what 
were  my  (meaning  the  defendant's)  views  of  that  individu- 
al's (meaning  the  plaintiff's)  character.    Now,  as  I  (mean- 
ing the  defendant)  considered  it  as  one  of  the  most  fear- 
ful calamities  that  can  be£ed  a  church,  to  receive,  as  its  pas- 
tor, a  man  of  questionable  character,  I  (meaning  the  de- 
fendant) did,  in  the  confiding  frankness  of  christian  inter- 
course, and  upon  his  (meaning  the  said  Richard  Lawrence 
Sturievanfs)  prombe  to  keep  the  matter  secret,  inform 
him  (meaning  the  said  Richard  Lawrence  SturievantJ 
of  that  transaction  to  which  your  letter  (meaning  the  said 
letter  of  the  said  John  KeUoy  Robert  Garrett^  and  John 
King)  alludes,  and  which,  associated  in  my  (meaning  the 
defendant's)  mind  with  other  facts,  had  produced  impres- 
sions concerning  the  moral  habits  of  the  party  concerned 
(meaning  the  plaintiff),  which  I  (meaning  the  defendant) 
will  not  now  describe.    I  (meaning  the  defendant)  had,  in- 
deed, received  statements  from  Tunbridge  Welh,  Canter^ 
bury,  and  Luton,  respecting  the  character  of  the  Rev. 
gendeman  (meaning  the  plaintiff),  whilst  travelling  in  the 
Westleyan  methodist  connection,  no  way  to  his  (meaning 
the  plaintiff's)  honour ;  but  I  (meaning  the  defendant)  could 
not  prove  them;  also  statements  ftom  the  counties  o{ Not- 
tingham, and  Derby,  unsought  for  by  me  (meaning  the  de* 
fendant),  upon  the  authority  of  some  of  the  most  respect- 
able ministers  in  those  districts,  diat  the  conduct  of  the 
individual  in  question  (meaning  the  plaintiff),  when  an  in- 
dependent minister  in  their  neighbourhood,  was  not  irre- 
proachable; but  then  I  (meaning  the  defendant)  could  not 
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substantiate  them.    Yet  these  statements,  supported  by 
creditable  testimony,  together  with  the  facts  in  my  (mean- 
ing the  defendant's)  own  possession,  produced  an  amount 
of  moral  evidence,  the  force  of  which  I  (meaning  the  de- 
fendant) shall  feel  as  long  as  I  (meaning  (he  defendant) 
live:  And,  therefore,  I  (meaning  the  defendant)  did  thinjc 
it  a  duty  to  my  friend  Sturtevani  (meaning  the  said  Jtich- 
ard  Lawrence  Sturtevani)  ^  and  to  the  church  at  Bethnat- 
Greeny  to  put  him  (meaning  the  said  Richard  Lawrence 
SturtevantJ  in  possession  of  the  facts  of  that  bill  transac- 
tion (meaning  the  transaction  relative  to  the  said  bill  of 
exchange),  which,  in  my  (meaning  the  defendant's)  own 
judgment,  includes  both  falsehood  and  fr^ud.'    Ai)d  i|i 
iinother  part  of  which  said  libel  there  was,  and  is,  con- 
tained, the  false,  scandalous,  malicious,  defan^atory,  and 
libellous,  words  and  matter  following,  of  and  concerning 
the  plaintiff,  and  of  and  concerning  the  said  biU  of  ex- 
change, and  of  and  concerning  the  said  letter  and  state- 
ment which  had  been  so  printed,  published,  and  circu- 
lated, as  aforesaid,  (that  is  to  say) — '  If  you  (meaning  the 
said  John  KeUoi  Robert  Garretif  and  John  King)  recol- 
lect, I  (meaning  the  defendant)  cautioned  your  reverend 
friend    (meaning    the    plaintiff)    respecting    the    conse- 
quences, because  I  (meaning  the  defendant)  believed  it 
was  fraudulent  in  its  character,  and  might  involve  penal 
results  of  no  desirable  kind.     How  far  my  (meaning  the 
defendant's)  impressions  were  ccMrrect,  you  (meamng  the 
said  John  KeUo,  Robert  Garrett,  and  John  King)  will 
learn  from  the  opinion  of  Thomas  Denman,  Esq.,  the  Com- 
mon Serjeant  of  LoTtdon^  who,  as  one  of  the  metropoUtan 
Judges,  may  be  supposed  competent  to  decide  that  ques- 
tion.    Permit  me  (meaning  the  defendant),  however,  first 
to  lay  before  you  (meaning  the  said  John  Kello,  Robert 
Garrett,  and  John  King)  the  case  which  has  been  sub- 
mitted to  that  learned  gentleman  (meaning  the  said  7%o^ 
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masDenman),  the  facts  of  which  can  be  substantiated  up- 
on oath. 

" '  Case : — Samuel  Blackburn  (meaning  the  plaintiff)  being 
indebted  to  Mr.  Blackhy  (moaning  the  said  Jame*  Bloc  A-- 
ley)  o{  Canterbury  J  in  the  sum  of  SO/.  9^.,  for  goods  sold, 
gave  to  him  (meaning  the  said  James  Blachley)  the  follow- 
ing bill  (meaning  the  aforesaid  bill  of  exchange): — 

£20 : 9 : 0.  .     London,  July  28**-  1814. 

Two  months   after        ::;|     date,  pay  to  me,  or  my  or- 
der, the  sum  of  twenty  J   ^     pounds,  nine  shillings,  ster- 


ling. 

To  Mr.  Sam*'  BlackbumA 
1^6,  MinoHes,  f 


Sami'  Blackburn. 


V  *  The  bill  and  acceptance  (meaning  the  aforesaid  bill  of 
exchange,  and  the  acceptance  thereof)  are  in  the  hand- 
writing of  the  drawer  (meaning  the  plaintiff),  who,  at  the 
time  he  (meaning  the  plaintiff)  gave  the  bill  (meaning  the 
aforesaid  bill  of  exchange),  represented  to  Mr.  Black- 
ley  (meaning  the  said  James  Blackley),  that  Mr.  Samuel 
Blackburn,  the  pretended  acceptor,  was  his  (meaning  the 
plaintiff's)  unclcy  and  in  the  receipt  of  rents  for  him  (mean- 
ing the  plaintiff).  Tbb  was  in  part  false ;  for,  although 
his  (meaning  the  plaintiff's)  uncle  (meaning  the  defendant) 
did  live  at  126^  Minories,  at  which  place  the  bill  (meaning 
the  aforesaid  bill  of  exchange)  was  addressed,  his  (meaning 
the  defendant's)  name  was  not  Samuel  Blackburn,  but 
John  Blackburn,  and  he  (meaning  the  defendant)  was  not 
in  the  receipt  of  any  rents  for  his  nephew  (meaning  the 
plaintiff),  or  indebted  to  him  (meaning  the  plaintiff)  in  any 
sum;  nor  did  he  (meaning  the  defendant)  give  him  (mean- 
ing the  plaintiff)  any  authority  to  draw  the  bill  (meaning 
the  aforesaid  bill  of  exchange)  upon  him  (meaning  the  de- 
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fendant).  By  the  day  the  bill  (meaning  the  aforesaid  bill  iB27. 
of  exchange)'became  due,  Samuel  Blackburn  (meaning  the  blackburit 
plaintiff)  sent  to  his  uncle,  John  Blackburn  (meaning  the  blackburn. 
defendant),  the  amount  of  the  bill  (meaning  the  aforesaid 
bill  of  exchange),  less  nine  shillings,  which,  when  pre- 
sented, was  taken  up  by  the  uncle  (meaning  the  defend- 
ant), with  the  money  sent  him  (meaning  the  defendant)  by 
the  nephew  (meaning  the  plaintiff),  for  that  purpose :  and 
the  bill  (meaning  the  aforesaid  bill  of  exchange)  is  now  in 
the  possession  of  the  uncle  (meaning  the  defendant).  It  , 
will  be  perceived,  that  the  transaction  took  place  near 
thirteen  years  since:  but  circumstances  have  recently 
transpired,  which  make  it  necessary  for  the  uncle  of  the 
drawer  and  acceptor  of  the  bill  (meaning  the  aforesaid 
bill  of  exchange)  to  take  opinion  upon  the  following  points. 
On  this  case  Mr.  Denman's  opinion  was  requested  on  se- 
veral points;  but  it  is  only  necessary  for  me  (meaning  the 
defendant)  to  state  to  you  (meaning  the  said  John  K^Uo, 
Robert  Garrett^  and  John  King)  the  first  question  pro- 
posed. First,  whether  the  acceptance  was  a  forgery  of 
Samuel  Blackburn  (meaning  the  plaintiff),  he  (meaning 
the  plaintiff)  drawing  and  accepting  the  bill  (meaning  the 
aforesaid  bill  of  exchange),  and  negotiating  the  same  tmder 
the  false  representation  before  mentioned.  Answer. — On 
the  principle  of  Mead  v.  Young,  4  Term  Rep.  28, 1  (mean- 
ing the  said  Thomas  Demnan)  think  the  acceptance  writ- 
ten on  the  bill  (meaning  the  aforesaid,  bill  of  exchange), 
under  the  circumstances  stated,  was  a  forgery.  To  this 
measure  have  I  (meaning  the  defendant)  been  driven,  in 
my  (meaning  the  defendant's)  own  defence,  by  your  (mean- 
ing the  said  John  KeUo,  Robert  Garrett,  and  John  King's) 
indiscreet  zeal,  and  with  you  (meaning  the  said  JohnKeUo, 
Robert  Garrett,  and  John  King)  must  rest  all  the  conse- 
quences of  this  exposure.  I  (meaning  the  defendant)  pre- 
sume, however,  gentlemen  (meaning  the  said  John  Kello, 
Robert  Garrett,  and  John  King),  that  this  judicial  opin- 
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1827.        ion  (meaning  the  aforesaid  opinipn  of  the  said  ThowiUM 
Denmau)  will  cause  you  (meaning  the  said  John  Kello. 
Robert  Garrett f  and  John  King)  to  feel  that  the  statement 
to  which  you  (meaning  the  said  John  KettOf  Robert  Gar- 
rett,  and  John  King)  have  lent  your  (meaning  the  said 
John  KeUOf  Robert  Garrett,  and  John  King's)  sanctian 
(meaning  the  said  statement,  printed,  published,  and  circu- 
latedi  as  aforesaid),  that  the  whole  transaction  was  honour- 
able and  regular,  is  somewhat  doubtful,  and  that  your 
(meaning  the  said  John  Kello,  Robert  Garrett,  and  Join 
King's)  charges  of  imposition  and  evil  disposition  are  as 
groundless  as  they  are  injurious.* — And  in  another  part 
of  which  said  libeli  there  was,  and  b,  contained  the  false« 
scandalous,   malicious,  defamatory,  and  libellous  words 
and  matter  following,  of  and  concerning  the  plaintiff,  (that 
is  to  say) — '  Respecting  your  reverend  friend  (meaning  the 
plaintiff),  I  (meaning  the  defendant)  wish  only  to  add, 
that  if  he  (meaning  the  plaintiff)  were  prepared,  with 
the  ingenuousness  of  christian  repentance,  to  copfess  his 
(meaning  the  plaintiff's)  past  indiscretions  and  sips,  no 
one  would  rejoice  more  sincerely  in  the  evidence  of  his 
(meaning  the  plaintiff's)  penitence,  and  in  the  prospect  of 
his  (meaning  the  plaintiff's)  usefulness,  than  myself  (mean- 
ing the  defendant) ;  but  if  he  (meaning  the  plaintiff)  proud- 
ly denie$  fiicts  which  are  notoriously  true,  I  (meaning  the 
defendant)  can  qnly  anticipate  that  be  (meaning  the  plain- 
tiff) will  be  found  like  evil  men  and  seducers  who  wax 
worse  and  worse.' — ^And  the  defendant,  further  contriving 
and  intending  as  aforesaid,  then  and  there,  to  wit,  on  &c* 
last  aforesaid,  at  &c.  aforesaid,  enclosed  the  said  libel  in 
an  envelope  directed  to  the  said  Robert  Garrett  (by  the 
name  and  description  of  Mr.  Garrett,  Cambridge  HiAith), 
and  then  and  there  sent  the  said  libel,  so  enclosed  as  afore- 
said, to  the  said  Robert  Garrett^' and  thereby,  then  and 
there,  published  the  same." 
The  second  count  set  out  part  of  the  libel,  with  the 
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innuendoes  as  in  the  last  count,  commencing  with  the         18:^. 
words,  **  Let  me  then,  in  the  first  place,  remind  you/'  and     blackbubv 
ending  with  the  words,  "  includes  both  falsehood  and 
fraud." 

The  third  count  stated  the  Ubel  as  follows  s—''  If 
you  recollect,  I  cautioned  your  reverend  friend  respect-* 
ing  the  consequences,  because  I  believed  it  (meaning 
the  bill)  to  be  fraudident  in  its  character,  and  might  in- 
volve penal  results  of  no  desirable  kind.  How  far  my  im- 
pressions were  correct,  you  will  learn  from  the  opinion  of 
Thomas  Denman^  Esq.,  the  Common  Serjeant  o{  London, 
who,  as  one  of  the  metropolitan  Judges,  may  be  supposed 
competent  to  decide  that  question.  Permit  me,  however, 
first  to  lay  before  you  the  case  which  has  been  submitted 
to  that  learned  gentleman,  the  fiicts  of  which  can  be  sub- 
stantiated on  oath."  It  then  set  out  so  much  of  the  case 
and  opinion  as  are  stated  in  the  first  count,  and  concluded 
with  setting  out  the  following  passage:-—^'  To  this  mea- 
sure have  I  been  driven,  in  my  own  defence,  by  your  indis- 
creet zeal ;  and  with  you  must  rest  all  the  consequences  of 
this  exposure*  I  presume,  however,  gentlemen,  that  this 
judicial  opinion  will  cause  you  to  feel  that  the  statement 
to  which  you  have  lent  your  sanction,  that  the  whole  trans- 
action was  honourable  and  regular,  is*  somewhat  doubtfiil; 
and  that  your  charges  of '  imposition  and  evil  disposition* 
are  as  groundless  as  they  are  injurious." 

The  fourth  count  only  set  out  the  case  and  opinion,  as 
before,  and  concluded  with  stating  special  damage  from 
the  loss  of  the  plaintiff's  firiends  and  acquaintance  through 
the  charge  and  imputation  of  forgery. 

To  this  declaration,  the  defendant  pleaded,  first,  the 
general  issue. 

Secondly y  **  as  to  so  much,  and  such  parts,  of  the  said 
supposed  libel,  in  the  declaration  mentioned,  as  relate 
to  the  plaintiff  having  committed,  and  as  charge  him  with 
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1827.         having  committedy  and  been  guilty  of,  forgery  and  fraud, 
Blackburn     ^^^^   regard  to,  and   in  respect  of,  a  bill  of  exchange, 
*•  drawn  by  the  plaintiff,  and  as  to  such  parts  of  the  said 

supposed  libel  as  contain  a  charge,  and  imputation, 
that  the  plaintiff  was,  and  is,  a  person  of  questionable 
character,  the  defendant  said,  that  long  before  the  said 
several  times,  when  &c.,  or  either  of  them,  to  wit,  on  the 
said  28th  Juli/,  1814,  he  (the  plaintiff)  made  and  drew 
his  certain  bill  of  exchange  in  writing,  bearing  date  &c., 
and  then  and  there  addressed,  and  directed,  the  said  bill, 
as  follows:  *  To  Mr.  Samuel  Blackburn,  126,  Minories, 
London;'  and  thereby  the  plaintiff  then  and  there  request- 
ed such  last-mentioned  supposed  Mr.  Samuel  Blackburn^ 
126,  Minories,  London^  two  months  after  the  date  thereof, 
to  pay  to  him,  the  plaintiff,  or  order,  the  sum  of  twenty 
pounds,  nine  shillings,  sterling."  The  defendant  then  aver- 
red, "  that  the  plaintiff  afterwards,  to  wit,  on  &c.  aforesaid, 
at  &c.,  aforesaid,  with  force  and  arms,  feloniously  did 
falsely  make,  forge,  and  counterfeit,  and  cause  and  pro- 
cure to  be  falsely  made,  forged,  and  counterfeited,  and  wil- 
lingly aid  and  assist  in  the  false  making,  forging,  and  coun- 
terfeiting, on  the  said  last-mentioned  bill,  an  acceptance  of 
the  said  last-iiientioned  bill,  which  said  false,  forged,  and 
counterfeited  acceptance  was  as  follows,  (that  is  to  say) — 
*  Accepted,  Samuel  B^lackburji,'  thereby  meaning  the 
said  last-mentioned  supposed  Mr.  Samuel  Blackburn,  126, 
Minories,  London,  with  intention  to  defraud  the  said 
James  Blackley,  in  the  said  declaration  mentioned ;  againit 
the  form  of  the  statute ;  and  that  the  plaintiff  was,  then 
and  there,  indebted  to  the  said  James  Blackleg,  in  the 
sum  of  20/.  9s.  for  goods  sold,  and  otherwise,  and,  then 
and  there,  gave  and  indorsed  the  said  last-mentioned 
bill,  with  such  counterfeited  acceptance,  on  account  there- 
of, to  the  said  James  Blackley,  and,  at  the  same  time, 
fraudulently  and  falsely  represented  to  the  said  James 
Blackley,  that  the  said  last-mentioned  supposed  acceptor 
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of  the  said  last-mentioned  biU|  was  his  (the  plaintiff's)  un- 
cle^ and  in  receipt  of  rents  for  him  (the  plaintiff) ;  whereas, 
in  truth  and  in  factj  the  said  last-mentioned  supposed  ac- 
ceptor was  not  the  plaintiff's  uncle,  or  in  receipt  of  rents 
for  him  (the  plaintiff^ ;  nor  had  he  (theplaintiff)  any  uncle  of 
the  name  oiSamuel  Blackburn^  or  any  authority  to  accept  the 
said  last-mentioned  bill  in  manner  aforesaid :  and  the  said 
last-mentioned  supposed  acceptor  was  altogether  a  fictitious 
person,  as  the   plaintiff  well  knew.     And  that  he   (the 
defendant)  did^  afterwards,  to  wit,  on  &c.,  at  &c.  afore- 
said, state  the  said  case^  in  the  said  first  count  mentioned, 
for  the  opinion  of  the  said  Mr.  Thames  Denmariy  with  re- 
spect  to  the  said  last-mentioned  bill ;  and  that  the  said  Mr. 
Denman  did»  thereupon,  then  and  there  write  and  give  the 
opinion  in  the  said  first  count  in  that  behalf  mentioned, 
and  in  the  said  supposed  libel,  therein  set  forth,  alleged  to 
ha\e  been  written  and  given  by  him.     Wherefore  the  de- 
fendant, at  the  said  several  times  when  &c.,  did  compose 
and  publish  &c.,  as  he  lawfully  might  &c." 

Thirdlyy  "  as  ^o  the  last  count  of  the  declaration,  the 
defendant  pleaded,  ''  that,  before  the  writing  and  pub- 
lishbg  of  the  said  supposed  libel,  in  that  count  men- 
tioned, the  plaintiff  was  indebted  to  one  James  Black- 
fey  in  a  certain  sum  of  money,  to  wit,  the  sum  of  ^/.  9«., 
and  it  was  agreed,  by  and  between  the  plaintiff  and  the 
said  James  Blackley^  that  the  plaintiff,  on  account  of  the 
said  last-mentioned  debt,  should  indorse  and  deUver  the 
bin  of  exchange  thereinafter  next  mentioned,  to  the  said 
kstnnentioned  James  Blackley;  and,  thereupon,  the  plain- 
tiff indorsed  to  the  said  last-mentioned  James  Bhtckley 
a  certain  biU  of  exchange,  in  writing,  bearing  date  &c« 
aforesaid,  the  same  being  addressed  '  to  Mr.  Samuel  Black- 
fcim,  126,  MinarieSy  London,'  and  purporting  to  be  ac- 
cepted by  him,  and  at  the  time  pf  indorsing  and  delivering 
such  bill  of  exchange,  as  aforesaid,  to  the  said  James 
Blaekley,  he  (the  plaintiff)  fraudulently,  and  falsely,  re- 
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pfesented  to  the  said  Jame$  Blaekley,  that  the  person  to 
whom  the  said  last-mentioned  bill  of  exchange  was  ad- 
dressedi  was  the  uncle  of  him,  the  plaintiiF,  and  resided  at 
the  place  mentioned  in  the  said  last-mentioned  bill  of  ex- 
change,  and  was  in  the  habit  of  collecting  rents  of  and  for 
him,  the  plaintiff,  and,  by  false  and  fraudulent  means  and 
pretences,  induced  the  said  James  Blackleg  to  believe  (and 
he  did  then  and  there  in  consequence  belieye),  that  the 
said  last-mentioned  Samuel  Btackbum,  the  person  to  whom 
such  bill  of  exchange  was  addressed,  and  bjr  whom  the 
same  purported  to  be  accepted^  as  aforesaid,  was,  in 
truth  and  in  fact,  the  uncle  of  the  plaintiff,  and  was  in  the 
habit  of  collecting  the  rents  of  and  for  the  plaintiff,  and  had 
authorized  the  plaintiff  to  draw  such  bill  of  exchange  on 
him,  the  said  last-mentioned  Samuel  Blackburn,  126,  Mi- 
nories.^*    The  defendant  then  averred, "  that,  in  truth  and 
in  fact,  the  said  Samuel  Blackburn,  in  the  said  last-men- 
tioned bill  of  exchange  mentioned,  and  to  whom  the  said 
bill  of  exchange  was  addressed,  as  aforesaid,  was  not  the 
uncle  of  the  plaintiff,  but  was  altogether  a  fictitious  person, 
as  the  plaintiff  well  knew.*' 

Fourthly,  "  as  to  so  much  of  the  supposed  libel,  in  the 
first  count  mentioned,  as  contains  an  imputation  of  mis- 
conduct on  the  part  of  the  plaintiff,  with  regard  to  the 
bill  of  exchange  in  the  said  last-mentioned  supposed  libel 
and  first  count  mentioned  and  set  forth,  that  the  pldntiff, 
before  the  said  time  when,  &c.  in  the  said  first  count  men- 
tioned, to  wit,  on  &c.  did  Make  and  draw,  accept  and  in- 
dorse, the  said  last-mentioned  bill  of  exchange,  as  in  the  said 
last^mentioAed  supposed  libel  is  stated;  and  that  the  said 
several  matters,  stated  and  set  fofth  in  the  said  last-men- 
tioned supposed  libel,  with  regard  to  the  said  plaintiff's 
conduct  in  respect  to  such  last^nentioned  bill,  were  and 
are  true;  and  the  said  last-mentioned  supposed  libel  con« 
tains  a  true  and  full  statement  in  that  behalf." 

The  plaintiff  replied,  "  De  infurid/'  on  which  issue  was 
joined. 
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At  the  trial,  before  Mr.  Justice  Gaselee,  at  GuildhaUy         1827. 
at  the  Sittings  after  the  last  Term,  it  appeared,  that  the     dlackburh 
plaintiff  was  a  dissenting  minister,  of  the  sect  called  Inde-     blackbwkw. 
pendents;  that  he  was,  at  the  time  of  the  publication  of 
the  libel,  one  of  the  ministers  of  a  congregation  of  that 
persuasion,  at  Bethnal-Green^  and  that  the  defendant  was 
his  uncle. 

The  transaction  which  gave  rise  to  the  libel  was  as 
follows:  — The  plaintiff,  whilst  living,  and  officiating  in  his 
character  of  a  minister,  in  the  neighbourhood  of  Canter- 
bury ^  became  indebted  to  James  Blackley,  a  shoe -maker 
living  there ;  and  when  about  to  quit  Canterbury  and  return 
to  London^  gave  him,  in  payment,  a  bill  drawn,  accepted, 
and  made  payable  at  his  uncle's  residence,  in  the  form 
stated  in  the  libel,  which  he  indorsed  to  Blackley.  Before 
the  bill  arrived  at  maturity,  the  plaintiff  wrote  to  the  de- 
fendant the  following  letter,  enclosing  9XiL 

Hempsted,  September  S8th,  1814. 

"  Dear  Sir, — Previously  to  my  leaving  Canterbury  f  I  had 
occasion  to  give  a  bill  for  20L  9s. ,  which  I  made  payable  at 
your  house.  Inclosed,  you  will  receive  SOL;  I  will  be 
obliged  by  your  taking  up  the  bill,  and  taking  care  of  it 
till  I  come  to  town,  when  I  will  pay  you  the  nine  shillings. 

'*  Please  to  present  my  best  respects  to  my  aunt,  and  my 
love  to  the  children.  I  hope  to  be  able  to  spend  a  few 
days  in  town  before  long,  when  I  shall  have  the  pleasure 
ofseeingyou.     Iremain.&c.  Samuel  Biackbum." 

Towards  the  close  of  the  year  1815,  family  disputes 
caused  a  coolness,  and  cessatbn  of  intercourse,  between 
the  plaintiff  and  defendant,  and  they  had  no  direct 
cornmttnication,  firom  that  period,  until  the  meeting  men- 
tioned in  the  printed  circuhr.  In  August ^  1826,  the 
plaintiff  was  invited  to  preach  a  sermon  at  the  Betknal^ 
Oreen  Meeting;  and  this  introduction  led  to  his  appoint- 
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1827.         menti  as  an  assistant  minister,  at  that  chapel.     Shortly  af- 
Blackburn     terwards,  the  reports  were  sent  forth,  which  gave  rise  to 

^     ^'  the  circular,  in  answer  to  which  the  libel  complained  of  ap- 

Blackburn.  ^  *^ 

peared.  These  reports  being  traced  to  the  defendant^ 
the  plaintiff  called  upon  him«  in  company  with  the  per- 
son who  had  repeated  the  slander,]  Mr.  Sturtevant^  who 
was  then  required  to  apologize  for  the  part  he  had  taken 
in  the  matter ;  which  he  refusing  to  do,  an  action  was  com- 
menced against  him,  but  subsequently  settled,  on  his  mak- 
ing the  required  apology,  and  paying  the  costs. 

The  circular,  addressed  to  each  member  of  the  congre- 
gation, adverted  to  in  the  first  count  of  the  declaration, 
and  to  which  the  apology  was  added,  was  in  the  following 
wofds: — 

"  Bethnal-Green,  15th  February,  1827. 

"  Dear  Sir, — The  object  for  which  the  followmg  state- 
ment is  transmitted  to  you  is  obvious,  and  therefore  re- 
quires no  comment.  It  is  sent  in  the  hope  that,  if  the 
unfounded  calumnies  it  refutes  should  have  reached  you^ 
the  minister  they  were  designed  to  injure  may  be  restored 
to  the  possession  of  the  unimpeachable  reputation,  both  in 
the  church  and  in  the.  world  i  «^e.  ar^.  peirs.uaded  he  de- 
serves. We  remain,  dear  Sir>  yQur  a&ctipnate  friends  iind 
servants, 
(Signed)    John  Kello,  Minister  oi  Beihnal-Green  Meeting. 

Robert  Garrett^^ 
,  ,     ^.  VDeacons. 

,  John  Ktngt         )  . 

^  *'  The  increasing  infirmities  ofthe  Rev.  «7oAiiA^/fe  having 

rendered  it  expedient  that  regular  assistance  in  his  public  la- 
bours should  be  procured,  occasional  supplies  were  engaged 
for  part  of  the  Lord's  day,  who  met  with  various  degrees  of 
acceptance ;  and  some  painful  differences  of  opinion  having 
arisen,  respecting  the  right  of  procuring  the  assistance^  which 
we  all  admitted  to  be  necessary,  led  to  the  resignation  of  the 
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deaconship  by  Mr.  Briscoe.  In  this  state  of  things,  and  1827- 
subsequent  to  Mr.  Briscoe^s  resignation^  the  Rev.  Samuel 
Blackburn  was  invited,  in  August  last,  to  preach  a  single 
sermon,  which  was  so  much  approved  as  to  induce  an  im- 
mediate application  to  him,  by  the  Rev.  •/.  Kello,  and  the 
deacons,  for  his  future  services ;  and  thus  he  was  engaged, 
from  sabbath  to  sabbath,  with  incieasing  approbation,  un- 
til, at  the  expiration  of  two  months,  a  meeting  of  the 
church  and  congregation  was  publicly  convened  to  consi- 
der of  the  propriety  of  inviting  him  to  supply  the  pulpit^ 
once  on  the  Lord's  day,  for  a  specific  period.  At  this 
meeting,  Mr.  Briscoe  and  Mr.  R.  L.  Sturtevant  were 
present,  and  made  several  vague  insinuations  against  the 
private  character  of  Mr.  Blackburn,  which  led  to  the  post- 
ponement of  the  business  for  four  days,  to  give  time  for 
fiirther  enquiries.  Having  received  the  most  unexcep- 
tionable and  satisfiustory  testimonies  from  those  who  had 
known  Mr.  Blackburn  intimately  for  many  years,  added 
to  the  fact,  that  he  had  Eved,  in  great  respectability,  in  the 
immediate  neighbourhood,  for  the  last  nine  years,  and  as 
the  opposing  parties  absented  themselves  from  the  second 
meeting,  by  which  it  might  be  inferred  they  admitted  their 
previous  opinions  to  be  unfounded;  an  unanimous  invitar 
tion  for  three  months  was  agreed  to,  and  transmitted  to 
Mr.  Blaeibum,  signed  by  the  aged  minister  and  dea- 
<^ns,  on  behalf  of  the  church  and  congregatfon.  From 
the  increasing  number  of  hearers,  and  some  pleasing  indir 
cations  of  usefulness,  which  had  resulted  from  his  ministry 
during  these  three  months,  towards  the  dose  of  that  pe« 
nod,  another  public  meeting  was  convened,  which  was  more 
numerously  attended  than  the  former,  and  an  invitation 
for  an  additional  three  months  was  unanimously  agreed  to. 
The  Rev.  J.  KellOf  in  conveying  to  Mr.  Blackbumihe  re- 
quest of  the  meeting,  added,  '  if  the  first  invitation  was 
unanimous,  the  second  is  enthusiastic' "  The  next  part 
)of  the  circular  contained  those  passages  which  are  set  out 

VOL.  I.  E 
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2^^  lii  the  fiVst  count  of  tJie  declaration,  comineitcing  Mrith. 
the  wordsi  "  It  was  now  that  unpleasant  rtonours,  which 
were  traced  to  Mr.  JR.  L.  Shtrtevant,  began  to  create  nn- 
easinesSi"  and  ending  with  the  words,  "  toy  other  lean- 
ing."   It  then  concluded  as  follows : — 

"  In  Consideration  of  Mr.  JR.  L.  Sturtevanfs  having  re- 
ceivied  the  impression  from  Mr.  John  Blackburn  (though 
not  ekpressred  in  language  sufBciehtly  explicit  to  make 
him  legally  responsible),  and  having  cfonsented  to  repair  th6 
injury,  as  mtrch  as  possible,  by  publishing  this  refutation^ 
aVid  offering  his  apology,  the  Rev.  S.  JBlackbufn  has  coil> 
sented  to  forego  the  legal  proceedings  he  bad  commenced 
against  him,  he  having  had  no  object^  in  taking  Inich  a 
coutise,  but  the  coknplete  vindication  of  his  cbaracter  firoM 

the  aspersions  cast  upon  it. 

<Signed)    Robert  Gamen, 

John  Krng^ 

Witness,  WHUam  Braum.  S.  Sturteeani. 

*'  I,  Richard  L.  Stmrtevanif  hereby  express  my  deep  re- 
gret for  having  been  so  far  imposed  on  by  the  representa- 
tions of  Mr.  John  Blackbum^  of  No.  1S6,  Minories,  (the  un- 
cle of  the  Rev.  Samuel  Blachbum)^  as  to  make  the  iig  urious 
and  unfounded  imputations  referred  to  in  the  foregoiqg 
statement,  which  I  admit  to  be  a  correct  repreaentatioD 
of  the  facts  and  circumstances  it  professes  to  explain; 
and  I  sincerely  hope  it  will  have  the  intended  effect  of  com- 
pletely removing  from  the  sud  Rev.  S.  Blackburn's  cha- 
racter any  suspicions  which  may  have  attached  to  it  in  con- 
sequence of  such  imputations. 
Witness,  WiUMn  Brown.  *     (Signed)  R.  L.  Sturtevant. 

Dated  this  \9Qi  February,  IWtt. 

The  defendant,  in  the  month  o!  April  M\tHnng,  stftt(^ 
a  'caSe  (on  fhe  bill  transaction),  which  be  kid  before  thie 
Coihmoin  S^eaint,  Mr.  Denrnan,  for  hisopmi^n,  unfl  af- 
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terwArds  wrote  and  s^it  to  the  Rey.  John  KellOf  and  to        1837- 
Messrs.  Garrett  and  King,  copies  of  the  following  letter : 

"  To  the  Rev.  Jphn  Kellp,  apd  Messrs.  Garrett  f^n^  Ki^g» 
the  Pastor  and  DeaQpns  of  the  Jndependent.Cburch  at 
fiethnal-Green. 

''  Gentlemeni — By  a  printed  paper,  which  you  have  cir- 
culated, bearing  the  date  of  Idth  February ^  18817,  you 
have  published  a.  statement,  respecting  my  conduct,  wh|ch 
is  so  untrue  in  point  of  fact,  and  so  defamatory  in  its  ten- 
dency, that  I  have  the  assurance  of  lay  legal  adviser. that 
I  ^ould  successfully  prosecute  you  )for  a  mischievous  libel. 
I, wish  not,  however,  to  resort  to  a  mode  of  justification 
which,  amongst  believers,  is  forbidden  by  apostoUc  autho* 
ri^,  especially  as  I  anticipate  that,  when  you  are  in  pos- 
sesi^Qn  of  the  facts  I  have  to  communicate,  you  nfill,  as 
becometh  Christians,  ^confess  your  mistake,  and  retract 
t^eiinjurippsstatw^ent  you:haye  circulated  against  me. 
lA^nd  here  permit  me  to  premise  that,  however  it  might  be 
insinuated  that  private  and  unworthy  motives  have  excit- 
ed niypppQsition  to  the  Rev.  S.  Blackburn^  I  rejoice  that  I 
can  appeal  to  the  searcher  of  hearts,  my  only  considera- 
tion ^as  been,  what  may  best,  promote  the  real  interest  of 
truth  and  holmess,  and  the  real  interest  of  the  kingdom  of 
Christ.  Indeed,r  to.  every  considerate  mind  it  must  appear 
reasonable,  that  I  should  not  needlessly  desire  to  involve 
9^.Y<bo,bears  my  name,  and  partakes  of  my  blood,  in  a 
^reproach  .which  must  necessarily  lessen  the  general  respect- 
ability of.  jnyfamilyi  in  the  opinion  of  all  those  who  may 
^be  ia£:>rmed  of  the  exposure.  But  dear  as  my  name  and 
.reputation  may  be,  yet  I  trupt  the  cause  of  Christ  is  still 
more  .dear.. to  me;  and  solicitude. for  its  interest,  in  con- 
nection with  your  church,  has  involved  me  in  this  most 
paini^l,^  though  necesssary,  explanation."  ;Then  fbllow- 
ed  the  passage  set  out  in  the  declaration,  beginning  with 
the  wordsy  **  Let  me,  then,   in  the  first  place,  remind 

e2 
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you,**  and  ending  with  the  words,  "  includes  both  falsehood 
and  firand.**  It  then  contbued  as  follows:—''  How  far  my 
confidence  was  betrayed  by  Mr.  R.  L.  Siurtevani,  you  well 
know,  and  that  I  was  compelled  to  maintain  my  own  vera- 
city by  producing  the  bill  in  question  at  the  meeting  you  de- 
scribe, and  which  I  attended  without  even  a  friend  to  wit- 
ness for  me  the  statements  which  were  made.  The  trans- 
action of  that  evening  you  thus  describe :  [Here  that  part  of 
the  printed  circular  was  stated,  which  begins  with  the  words, 
''  a  meeting  was  arranged,"*  and  ends  with  the  words, 
*'  any  other  meaning.'^  It  then  proceeded  thus: — **  I 
admit  your  statement  in  the  general,  but  deny  that  the  re- 
verend gentleman  ever  resided  in  my  house,  or  ever  slept 
there  more  than  one  night.**  After  this  came  the  part  set 
out  in  the  first  count,  beginning  with  the  words,  "  if  you  re- 
collect,** (containing  the  statement  of  the  case  andopinion,) 
and  ending  with  the  words,  ''  groundless  as  they  are  in- 
jurious.** The  letter  then  concluded  thus :  — **  I  now,  then, 
solemnly  call  upon  you,  as  the  officers  of  a  church  of 
Christ,  who  ere  long  will  be  our  judge,  to  take  those  mea- 
sures which  Christian  equity  demands,  to  remove  from  my 
character  those  imputations,  which,  without  provocation, 
you  have  cast  upon  it.  I  do  not  wish  to  publish  these 
things  to  the  world;  it  is  fearful  enough  that  the  church 
should  hear  those  things  which  would  make  the  enemies 
of  godliness  to  triumph :  but  from  you  they  could  not  be 
withheld.  Respecting  your  reverend  friend,  I  wish  only 
to  add,  that,  if  he  were  prepared,  with  the  ingenuousness 
of  Christian  repentance,  to  confess  his  past  indiscretions 
and  sins,  no  one  would  rejoice  more  sincerely  in  the  evi- 
dence of  his  penitence,  and  in  the  prospect  of  his  useful- 
ness, than  myself;  but  if  he  proudly  denies  facts  which  are 
notoriously  true,  I  can  only  anticipate,  that  he  will  be 
found,  like  '  evil  men  and  seducers  who  wax  worse  and 
wor9e.'  Waiting  your  reply,  I  am,  gentiemen,  your  faith- 
ful servant,  (Signed)  John  Blackburn. 
Minorifs,  May  19th,  1827." 
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There  was  not  any  evidence  to  substantiate  the  charges  1827- 
against  the  plaintiff,  contained  in  the  libel.  For  the  de-  Blackbumt 
fendant,  a  letter  was  produced,  from  Blackley  to  him,  in  blacuukit. 
answer  to  one  that  had  been  written  by  him  to  Biackley, 
a  year  after  the  bill  was  given;  which  the  learned  Judge 
allowed  to  be  read ;  and  in  which  it  was  stated  that,  on  the 
plaintiff's  giving  Blackley  the  bill,  he  had  represented  that 
it  was  the  acceptance  of  his  uncle,  and  that  bis  uncle  was 
in  the  receipt  of  rents  for  him;  but  on  Blackley  being 
called  as  a  witness,  he  denied  all  knowledge  of  the  contents 
of  the  letter,  and  said,  that  he  could  not  write,  and  that 
the  letter  was  written  for  him  by  some  person  whom  he 
did  not  know ;  and  he  further  stated,  that  when  he  received 
the  bill  in  question,  he  received  it  as  the  mere  acceptance  of 
the  plaintiff,  and  not  as  the  security  of  a  third  person.  It 
was  then  contended,  that  the  letter  containing  the  libel  in 
question  was  in  the  nature  of  a  privileged  communication, 
as  the  defendant  was  called  on  to  make  the  statements  there- 
in contained,  in  consequence  of  the  former  imputations  cast 
on  him  by  the  plaintiff,  and  that  he  was  not  actuated  by  any 
malicious  motives  towards  the  latter.  The  learned  Judge, 
however,  reserving  the  question  as  to  whether  or  not  the 
libel  were  a  privileged  communication  for  the  opinion 
of  the  Court,  left  it  to  the  Jury  to  say,  whether  or  not, 
under  the  circumstances,  the  defendant's  pleas  were  sup- 
ported by  the  evidence;  and  he  asked  them  whether, Jifter 
such  a  lapse  of  time,  they  could  believe  the  bill  to  have  been 
a  forgery.  The  Jury  said,  they  thought  the  pleas  were  not 
borne  out  by  the  evidence.  The  learned  Judge  then  said, 
that  the  question  for  their  consideration  was,  whether  or  not 
the  publication  were  meant  to  convey  an  imputation  of  forge- 
ry;  and  he  said,  he  thought  it  not  only  imputed  forgery,  but 
also  fraud  and  misrepresentation;  and  if  so,  that  the  plain- 
tiff was  entitled  to  a  verdict,  as  in  such  case  the  law  would 
imply  malice :  that  the  Jury  could  not  take  into  considera- 
tion the  admissions  made  by  the  defendant  in  his  pleaa  i 
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1827.  that  if  the  defendant  had  stopped  at  the  original  commu- 
nication to  Sturtevanif  he  could  not  have  been  charged 
with  libelling  the  plaintiff;  but  that  the  printed  cirttihtT 
did  not  warrant  the  libel,  nor  make  it  privileged,  particti- 
larly  as  it  contained  substantive  statements  not  before 
made,  vix.  the  case  laid  before  the  Common  Serjeaiit  for 
his  opinion,  and  the  alleged  communications  from  the 
country.  But,  least  the  Court  should  be  of  opinion,  that 
the  defendant's  letter  was  a  privileged  cothmunication,he  re- 
quested them  to  state,  whether  or  not  they  thought  that 
he  was  actuated  by  express  mdice;  reminding  tfiem,  that, 
if  malicious,  it  could  not  be  privileged ;  aiid  also,  that,  if 
the  letter  were  written  with  intent  to  charge  the  plaintiff 
with  forgery,  the  law  would  imply  malice :  and  he  fur- 
ther told  them,  that  he  thought  they  mighty  in  estimat- 
ing th^  damages,  consider  the  provocation  which  the  de- 
fendant had  himself  received.  The  Jury  found  that  the 
libel  did  impute  forgery  to  the  plaintiff,  but  that  the  de- 
fendant was  not  actuated  by  any  express  malice;  and  they 
gave  A  verdict  for  the  plaintiff —  Damages  BOl. 

Mr.  Serjeant  Cross  had,  on  a  formler  day  in  this  Term, 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause  why 
the  verdict  should  not  be  enteiied  for  the  defendant  on  the 
general  issue,  and  for  the  plaintiff  on  the  special  pleas, 
and  the  award  of  damages  set  aside;  or  why  the  verdict 
should  not  be  set  aside,  and  a  new  trial  had.  He  sub- 
mitted, that  the  verdict  was,  in  effect,  a  verdict  on  the  ge- 
neral issue;  that  it  acquitted  the  plaintiff  of  the  imputation 
of  forgery,  and  the  defendant  of  the  charge  of  malice ; 
that  malice  was  the  gist  of  every  action  of  this  nature,  and 
that,  as  the  Jury  had  found  that  there  was  no  malice,  there 
could  be  no  cause  of  action ;  and  that  there  is  no  distinction 
in  law  between  express  tod  implied  malice  in  this  respect. 
The  plaintiff  being  a  candidate  for  the  office  of  preacher 
to  a  congregation  of  Independents,  enquiry  was  made  as 
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Blackbuek. 


to  bU  character ;  and  the  d^feqd^nt,  being  aa^ed  Iqr  tMA  dd 
friend  respecting  his  nephew,  the  plaintiff,  ^tatecl  to  him,  ifl  blIckZjrh 
confidenc^5(  the  facts  of  the  bill  transaction,  ^bich  wa? 
disclosed  by  that  person  to  others  of  the  coqgr^gatiop. 
{n  ponsequencf;  »  mp^tiiig  ifas  h^d^  to  give  the  plaintiff  :|^ 
opportunity  qf  ^i^plaini^g  the  affl^r;  at  whifcj^  mei^Mng  the 
defendant  agw^  related  th^  circumstance,  and  produci^d 
the  bfll.  The  plaintiff  afterw^rd^  piufl^d  b^  circular  tq 
be  printod  and  distributoc|f  ^U^^in^  ijhfit  the  cjefend^q}:  })ad 
grossly  slandered  him;  to  which  the  defendant  w^pt^  ai^ 
^s^er,  in  hi^  oym  yindfcati^p,  sepding  copies  of  it  only  fo 
those  persons  whose  namps  appeared  to  the  circular,  aqd 
by  whom  it  was  authorized.  }ie  qontonded,  that,  although 
a  libel,  on  the  face  of  it,  may  imply  malice,  yet  9uch  in- 
ference maybe  irebutted  by  eyidence;  and  ^hat  as  the  jury 
had  expressly  pegatived  maliqe,  the  verdict  would  operate 
as  an  acquittal ;  or  that,  at  all  eyepts,  if  was  so  imperfect  as 
to  wi^rrant  the  Court  in  sending  the  cas^  to  another  Jury. 

Mr.  Serjeant  Wilde,  on  a  subse(|^uent  day,  also  obtained  a 
rule  msi  for  a  new  trial,  o^  the  grounds,  ^r^v^,  that  the  let- 
ter from  the  witness  Blackleyt  written  in  September ,  1815, 
a  year  after  the  bill  became  due,  was  improperly  received 
in  evidence,  and  that  it  materially  influenced  t)ie  Jury  in 
giving  their  verdict;  ^d  secpficUy,  that  the  circumstances 
of  the  length  of  time  suffered  to  elapse  before  the  opin- 
ion of  the  Common  Serjeant  was  taken^  and  the  conceal- 
ment, in  the  defendant's  jletter,  of  that  part  of  Mr.  Den- 
man's  opinion^  which  was  favourable  to  the  plaintiff^  wer^e 
so  strong  evidence  of. (fforpretf^  malice,  that  the  flndjlng  of 
the  ;Jury,  negativing  it,  was  agai^ist  the  weight  of  evidence. 

':|?be  Court  directed  both  rules  to  come  on  tpgether, 
and,  pn  this  day — 

])jlr.  Spr||ew.t  W^k^  ^eyfe^  cause  agai^jit  the  rule  pb- 
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1827.  tained  by  Mr.  Serjeant  CW»tff.^^Two  queBtbns  ariae  on' 
EkToKBURif  tbc  fifst  part  of  this  rule,  aa  to  entering  a  verdict  finr  the 
Bl  Acuoaa.  defendant  on  the  general  issue,  viz.  Jirtt,  whether  or  not  the 
letter  which  contained  Ae  libel  in  question,  were  in  the  na- 
ture of  a  confidential  or  privileged  ccMnnmnication  by  the 
author  or  publisher;  and,  secandttf,  whedier  or  not  ex- 
press malice  be  necessary  to  be  proved,  i^  order  to  sup- 
port an  action  for  a  fibel.  As  to  iiie/ir4i  point,  the  ac- 
tion was  not  brought  for  any  communication  made  lib  the 
deaoms,  or  to  Shtfievcmi^  prior  to  the 'publication  of  the 
printed  statement;  but  wiia  6oafiiied  td  the  ktttto  WiittM 
by  the  defend&nt  on  the  I9tii  ilfay,  18S7.  The  otiier  fiu^ta 
were  merely  introduced  fn  the  declaration,  by  way  of  in<-^ 
ducementi  to  explain  tiib  meaning  of  the  libel.  Hie  &ct8 
were  these : — the  plaintiff  had  lived  nine  years  m  die  im- 
mediate neighbourho^  of  the  cfhapel,  and  wished  to  preach 
there,  the  congregation  being  in  want  of  an  assistant  mi- 
nister. Enquiries  were  made  touching  his  character;  which 
being  satisfactorily  answered,  he  was  appointed.  The 
plaintiff  having  learned  that  a  Mr.  SturtevatU  had  circu- 
lated reports  to  his  discredit,  called  on  him,  witii  a  view  to 
ascertain  from  whence  they  had  originated,  when  Siurte- 
vant  named  the  defendant  as  the  author  of  the  slander; 
and  the  latter,  to  excuse  himself,  stated  that  he  had  made 
the  communication  in  confidence  to  the  fonner.  The 
deacons  of  the  congregation,  in  consequence,  called  a  meet- 
^  ing  of  its  members;  and  a  written  statement  was  after- 

wards published  by  them,  ibr  the  purpose  of  exonerating 
the  plaintiff  from  the  charges  that  had  been  maliciously 
brought  agaiiist  him.  An  action,  which  had  been  com* 
menced  against  Siurtevant,  waa  discontinued,  on  his  apolo*  * 
gizing,  and  declaring  his  belief  that  the  slander  was  un- 
founded. Three  months  aftei^  the  pubficatiori  of  the  cir- 
cular, by  the  deacons,  the  libel  in  question  was  written  and 
sent  to  them,  by  the  defendant,  under  pretence  of  cfearing 
himself  from  the  suspicion  of  having  defamed  the  plaintiff 
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without  cauie;  thus  reitenliiig  Ihe  charge  of  finrgery. 
That,  therefoie,  could  not  be  taken  to  be  a  privileged  com- 
municatbn*  As  to  the  seccnd  point,  whether  or  not  it 
be  iBcumbent  on  the  plaintiff  to  diew/in  order  to  support 
this  action,  that  the  defendant  was  actuated  by  empre*^ 
maliee,  it  is  unnecessary  to  go  at  large  into  that  question, 
as  a  maliciotts  intent  was  clearly  apparent  on  the  &oe  of 
the  letter ;  for,  the  wowed  purpose  of  the  defendant  in 
writing  it  was  to  fasten  the  charge  of  forgery  on  die'plain* 
tiff  on  the  authcnrity  of  a  legM<>puuoii>  which,. to  jpve 
nu»e  weight  to  it,  he  thought  {Mroper.to.call  «.j'tMitAJa< 
on^* 

[Mr*  Justice  Pmrk. — ^It  is  astrong  fiict  in  implication  of 
malice,  that  the  defendant  suppressed  the  most  material 
parts  of  the  Common  Serjeant's  opinion*] 

The  libel  only  contained  the^s#  question  put  to.  Mr. 
Deffumanf  with  his  answer  thereto ;  the  seccmd,  third,  and 
fourth,  were  omitted,  as  they  were  calculated  to  neutrar 
lizethe  iiqurious  effects  of  tiiejirst.  .They  were  as  fol- 
lows:— 

"  Second  queHion. — ^Whether,  if  it  (meaning  the  bUl) 
was  not  a  forgery,  it  was  an  oflfence  indictable  at  common 
law,  for  obtaining  money  under  false  pretences? 

Answer* — ^Neither  at  cinumon  law,  nor  under  .the  statute 
SO  Oeo.  3,  because  the  money  appears  not  to  have  been 
obtained  through  the  medium  of  the  bill,  but  due  before. 

Third  question. — ^If  the  acceptance  was  a  forgery,  could 
the  latter  course  have  been  adopted  so  as  to  have  avoided 
the  necessity  of  indicting  capitally  ? 

Answer. — I  rather  think  thatthis  could  not  have  been 
done,  as  the  misdemeanor  would  merge  in  the  felony ;  but 
the  Ime  of  distinction  is  sometimes  very  difficult  to  trace. . 

Fourth  question. — Will  the  lapse  of  time  prevent  the 
parties  fiom  now  proceeding  in  either  way? 

iiiwtoer.-*-Lapae  of  time  is  jiot  effectually  a  bar;  but  it 
would  fiimish  strong  ground  for  suspecting  the  evidence, 
and  giving  it  every  construction  fkvourable  to  the  prisoner; 
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ia37.        «i»  iM  /  could  not,  under  q^  eimumt^^^ice^f  nofff  r^^«99P- 
mend  «  proseenium." 

The  defendant's  uqi^gii  part  of  the  epmion  on{j,  tp  shew, 
aa  he  aaid,  that  he  was  not  influenced  hy  any  malieiouQ  or 
vmdicliYe  feeling,  and  to  persuade  the  dea^ps  tha^  be 
could  have  proseeuied  the  plaintiff,  but  bad  forboiM  to 
do  so;  dearly  demonstrates  that  the  libel  was  conoeiyed 
in  malioe.  It  is  a  general  r|de  of  law,  that  if  a  man  do 
an  act  wilfuUyi  so  as  to  produce  an  injivy  to  another,  he 
is  liable  to  an  action;  and  if  the  act  itself  be  wilful,  it 
is  not  qecessary  that  the  iigury  should  also  be  wilfiiL 
In  applying  that  principle  to  the  case  of  libel,  if  the  charge 
be  wilful,  the  party  is  bound  to  repair  die  injury  done;  and 
without  a  legal  cause  being  shewn,  the  law  will  imply  ma- 
lice. In  Bramage  v.  Prosser  (a),  it  was  held,  that,  althougl^ 
malioe  was  the  gist  oi  thp  action  for  slander,  there  were 
two  sorts  of  maliee,  malice  in  fact,  and  malioe  in  lasr;  tl&e 
former  denoting  an  aet  done  from  ill  will  towards  an  in- 
dividual; the  latter- a  wrongful  act  intentionally  done, 
'without  any  just  cause  or  excuse;  and  that,  in  ordinary 
actions  for  slander,  malice  in  law  was  to  be  fi^wred  from 
the  publishing  the  rianderous  matter,  the  act  itself  bang 
wrongful  and  intentional,  and  without  any  just  cause  or  ex- 
cuse. Mr.  Justice  £ay<ry,  in  deliFering  die  judgment  of 
the  Court  in  thatcase,  said  {b), ''  if  I  traduce  a  man,  whether 
I- know  him  or  not,  and  whether  I  intend  to  do  him  an  in- 
jury or  not,  I  apprehend  the  lav  considero  it  as  done  of 
malioe,  because  it  is  wrongful  and  ii^ntionaL  It  n^ually 
works  an  injury,  whether  I  meant  to  produce  an  iigury  or 
not,  and  if  I  had  no  legal  excuse  for  the  aiander,  why  is  he 
not  tp have  a  remedy  against  me,  for  the  injury  it  produced?** 
tiene,  however,  tfaene  can  heno  doubt  of  the  intention  of  the 
defendant,  or  that  the  plaintiff  has  sustained  m  injury  by 
the  publication  of  the  letter  in  whidi  the  libel  is  contained. 

(a)  4  Bum.  &  Cm.  247.  S.  C.  6  Dpwl.  &  RyL  296. 
(^}  4BiirQ&Qm88.^. 


IN  TUB  EieHTH  TBAR  OF  GEO.  IV.  59 

Mr,  Seijeant  Crass,  in  sufipoit  of  his  rule. — The  plain-        1^27. 

tiff*8  cfaaraeter^  as  well  aa  that  of  the  defendant,  remains 

umrapeached*     Tlie  Jury  have  found  that  the  former  was 

not  gniky  of  forgery,  and  they  have  also  acquitted  the 

latter  of  any  malicious  motive.  The  original  communication 

madeby  the  defendant  to  SturievaniiWM  clearly  confidential. 

Noddng  new  was  stated  in  the  letter  eontaudng  the  libel 

complaiiied  of.    It  was,  in  fact,  no  more  than  a  private  an« 

swer  to  the  circular  published  on  behalf  of  the  plaintiff, 

and  addressed  to  the  individuals  from  whom  that  circular 

pmrpoTted  to  emanate.     Is  there  a  malicious  motive  to  be 

impated  to  the  defendant  by  the  publication  of  this  letter? 

It  has  always  been  held  that  malice  is  the  gist  of  an  action 

of  this  natnre,  and  there  ia  no  valid  or  legal  distinction  be« 

tween  malice  express  and  malice  implied;  the  only  differ* 

enoe  is,  AbI  the  one  is  apparent,  the  other  latent;  and  the 

evideboe,  as  to  the  one,  is  direct,  as  to  the  other,  infer- 

cntU.    The  olie  cannot  be  ibr  the  Jury  to  determine,  and 

the  other  for  the  Court.    Malice  may  be  rebutted,  whe* 

ther  exfMeas  or  implied,  or  may  be  proved,  by  direct  or  cir- 

cunstantial  evidence ;  but  the  whole  question  of  malice  is 

always  within  the  province  of  the  Jury ;  and  if  they  find, 

eidier  in  an  action  for  libel  or  slander,  that  a  party  has  not 

been  actuated  by  malicioas  motives,  it  is  damnum  absque 

hgurid.     In  Butter's  Nki  Prms,  it  is  said  (a)  that,  where 

w<»dB  are  spoken  in  confidence  and  without  malice,  no 

actian  lies;  and  the  case  of  Edmenmm  v.  Stevensan{b), 

is  referred  to,  which  was  an  action  brought  by  a  female 

servant  flgamst  her  formermistresB,  for  saying  to  a  lady  who 

came  to  enquire  fer  the  plaintiflTs  character,  that  «be  was 

saucy  axid  hnpertinent,  and  often  lay  out  of  her  own  bed;  but 

was  a  eleaa  girl,  and  eould  do  her  work  weH;  and  there, 

though  the  i^iuntiff  proved  that  she  was  by  this  means 

ftevented  from  getting  a  place;   yet.  Lord  Manffield 

(<}  7th  BAi.  hy  Biidgman,  8.        (b)  S.  T.  6  iieo.  S,  K.  B. 
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1827.  said,  "  this  is  not  to  be  considered  as  an  action  in  the 
common  way  for  defiunadon  by  words,  but  tbe  gist  of 
it  most  be  malice,  which  is  not  implied  from  die  oc- 
casioQ  of  speaking,  but  should  be  directly  proved;  this 
was  a  confidential  declaration^  and  ought  not  to  have 
been  disclosed.**  In  Herver  v.  Dcw$on{d)^  which  was 
an  action  against  a  person  for  saying  of  the  plaintiff,  a 
tradesman,  **  he  cannot  stand  it  long,  he  will  be  a  bank- 
rupt soon ;  **  and  special  damage  was  laid  in  the  declaration, 
VIST,  that  one  La$^  refused  to  trust  the  plaintiff  for  a 
horse;  Lane,  the  person  named  m  the  declaration,  was  the 
only  witness  called  for  the  plaintiff;  and  it  appearing  on 
his  evidence  that  the  words  were  not  spoken  maliciously, 
but  in  confidence  and  firiendship  to  him,  Lane^  and  by  way 
of  warning  to  him,  and  that  in  consequence  of  that  advice 
he  did  not  trust  the  plaintiff  with  the  horse— Lord  Chief 
Justice  Pratt  directed  the  Jury,  that  though  the  words 
were  otherwise  actionable;  yet,  if  they  should  be  of  opin- 
ion that  they  were  not  spoken  out  of  malice,  but  in  the 
manner  before  mentioned,  they  ought  to  find  the  defend- 
ant not  gunty ;  and  they  did  so  accordingly.  So,  in  Snuth 
V.  Eiehardsan  (6),  which  was  an  action  for  slander,  and 
the  words  spoken  amounted  to  a  charge  of  felony,  it  was 
held  that  the  defendant  might  give  in  evidence,  the  man- 
ner and  occasion  of  speaking  the  words,  in  mitigation;  and 
in  Crawford  v.  Middleton  (c),  where  it  was  proved  that 
words  were  spoken  through  sorrow  and  concern,  and 
not  maliciously,  the  plaintiff  was  nonsuited.  Therefore 
express  malice  alone  is  the  gist  of  the  action:  and  in 
Blaekstane's  CammentaHes  (cf),  it  is  said,  **  words  spok- 
en in  a  friendly  manner,  as  by  way  of  advice,  admoni- 
tion, or  concern,  without  any  tincture  or  circumstance 
of  ill-will,  are  not  actionable,  as  they  are  not  maliciously 

(«)  Bull.  Ni.  Pri.  8.  (e)  1  Lcr.  82;  8.  C.  Bull  Ni. 

(b)    Com.  Rep.  652;     8.  C.      Pri.  9. 
Bamet^  195 ;  BulL  M.  Pri.  9.  (</)  VoL  3,  p.  125. 
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spoken;**  and  Mr.  C%m/tafi  states  by  way  of  iUustra-  1827. 
tion  (a),  that  **  no  action  can  be  maintained  for  words, 
even  attended  with  a  special  damage,  if  they  were  spoken 
from  friendship  or  justice  to  another,  and  not  from  malice 
towards  the  person  who  is  the  subject  of  them;  as  if  upon 
an  enquiry  being  made,  a  master  is  obliged  to  give  an  un* 
favourable  character  of  a  discarded  servant;"  and  he  re- 
fers to  the  case  of  Weatherston  v.  HawUas  (6),  where  it  was 
held,  that  a  servant  cannot  maintain  an  actioa  against  his 
former  master,  for  words  spoken,  or  a  letter  written,  by 
him,  in  giving  a  character  of  the  servant,  unless  the  latter 
prove  malice,  as  well  as  ^efalsehood,  of  the  charge:  and 
Lord  Man^eld  there  said,  '^  to  every  libel  there  may  be 
a  necessary  and  implied  justification  from  the  occasion; 
so  that  what,  taken  abstractedly,  would  be  a  publicatioD, 
may,  from  the  occasion,  prove  to  be  none.**  So,  here,  a 
repetition  to-  two  or  three  persons,  of  what  had  be- 
fore been  confidentially  communicated  to  than,  cannot  be 
actionable;  and  more  particularly  so,  where  a  Juiy  has  ex- 
pressly negatived  the  existence  of  malice  in  fiust.  The  de- 
fendant, therefore,  is  entitled  to  a  verdict  on  the  general 
issue,  unless  the  Court  should  be  of  opinion  that  there 
ought  to  be  a  new  trial. 

Mr.  Justice  Park. — ^This  case  has  been  very  fiilly  and 
ably  argued.  I  feel  no  difficulty  as  to  the  result,  and  am 
of  opinion,  that  there  ought  not  to  be  a  new  trial.  The 
case  was  most  properly  left  to  the  Jury.  As  to  the  ques- 
tion, whether  <»  not  the  communication  were  made  under 
such  circumstances  as  to  render  it  privileged — ^I  think  my 
brother  Cros9  has  not  taken  an  accurate  view  of  the  doc- 
trine, as  laid  down  in  the  books  on  this  subject  •  It  is 
quite  clear  that  a  communication  is  privileged,  when  made 
bond  fide,  and  touching  the  character  of  a  servant,  or  the 

(«)  Id.  n.  (b)  1  Term  Rep.  1 10. 


CASES  IN  MICHAELMAS  TERMi 

dreiunstaaces  of  a'ineiob«nt  or^tradesnuin;  in  which  cases 
itisnecesaaiy  to-pfove  tbattbe  expressiops  used  were  nta- 
UeioHS  aB'weH  as/abe^    As  to  whether  a  .communication 
be  privileged  or  nat,  is  a  matter^  fact;  and  if  rit  be.pri- 
jvileged9.it  is  incumhent  on  the  plaintifff  not  only  to  shew  the 
circnmstances  under  which  it  was  madei-but  also  that  the 
party  making  the  eQiamunication  acted  fromin^alicioua  mo- 
tives,   rin  Brmrnnge^*  ."ProsMer^  Mr.  Justice  Barley y  m  de^ 
liveringithejudgmisnt  of  the- Court,  said  (a),  ''in  actions 
far  such  slander  as  ia^primd  facie  excusable  on  account  of 
the  cauae  of  speaking  or  writing  it,  as  in  the  case. of  ser^ 
vants'  dbaraetersi  confidential  advice  or  communications 
to  persons  mho  ask  it,  or  have  «  right  to  expect.it,  malice 
iurfiiet  must  be  proved  by  the  plaintiff;  and.  in  Ednums€m 
Y..Sieve»$an,  Lord  Mof^field  takes  (the  distinction  be- 
tween: these  and  oodinary  aetions  of  slander.    In  Weather- 
•Hon  y^iHawimSf  where  a  master,  who  had  given  a  ser- 
vant a  character  which  prevealed  his  being  hired,  gave  bia 
bK>theIVfn^law,  wlio/appUed  to-him  upon  the.  subject,  a  de- 
tail, .by  letter,  0t  eertain  instances  in  which  the  servant 
had  defcaudcd  him;    Wood,  who  arguedjfor  the  .plain- 
tiff,: insisted,  Jihat  this  case  did  not.  differ  from  the  case  of 
common  libels;  that  it  had  the  two  essential' U9gredienta, 
slander  and  falsehood ;  that  it  was  not  necessary  to  prove 
express  malice;  if  the  matter  is  slanderous,  i^aliee  is  im- 
phed,  itis  sufficient  to  pvove  pMbUc^ticpi;  the  motives  of 
A^  party  puUishingi  are  never  gone  ipto ;  and  that  tbci  sfime 
doetrinei  beld.in  aeticoiS'&r  wtords,  no.^Xtprefa^VuUice  need 
;be  proved.  ho^ManqfieU^wAi^^tgwenlrviks^arelaid 
dewin.as  Mr.r/Fo^has  statfid^.but  to  every  libel  there  may 
be  an  impUed  jwli&astion  from  the  occasion.'*  Sq  heff^,  the 
or^inaloeiiversatipn  betveeBthodefendant.and  i¥ii«r^^<9i#, 
:Ma  .to  whether  ,ori  not  the  plaintiff  were, a  $t:  peipson.  to 
he  fleeted  %  pastor  to  the  t.ooQgr«8ation,;waB.  pxi)Qlfg«d, 

(«)  4  Barn.  &  Cres.  266. 
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and  lextendied  to  Stmrtevomi*9  \eoiitatiiricatioA  to  the  meet*-  1827. 
ing;  atid  if  it  bad  rested  there,  the  pkdntifF  would  have 
no  just  grouDd  of  cotopkaart.  Bat,  in  the  letted  contain- 
ing the  libel,  new  facts  appeared;  and  a  person  ought 
not  to  be  allowed  to  publish  invidknis  aspersions  on  and*- 
ther  at  so  long  a  period  from  the  oaatse  of  the  original  coB^> 
plaint*  The  letter  from  Afadtfe^  appears  to  hare  been 
written  a  year  afler  the  bffl  in  question  became  dne ;  and 
the  defendant,  in  the  Hbel,  said  diat  he  had  received  state- 
ments from  Tarions  places  reflecting  on  the  plaiHliff*8  ho^ 
nour,  but  that  he  cmiH  not  proee  thenk  The  Jury,  there* 
fore,  m%ht  have  been  warranted  in  finding  ^«pfeM«iidiee{ 
at  all  events,  the  question  was  mo9t  properly  left  to  them, 
whether  or  not  the  defendant  had  been  actuated  by  ex- 
pr^ff  t»alice(  and  if  they  bad  fotAid  that  he  was,  thete  would 
have  been  an  end  of  the  question.  If  the  act  of  Uie  parQr 
bevolutttary,andwithoatany  reasonable  excuse,  the  lawwiU 
imply  maMce.  This  is  cidrtafuiy  a  most  aingvbr  vase^  The 
fdainttff,  being' the  nephew  of  the  defend»nt,  drew  a  bffl  on 
himself,  and  accepted  and  made  it  payable  at  his  uncle's 
liouse,  1  as,  Mmories.  It  does  not,  however,  appear  that  he 
meditated  any  fraud  at  the  time.  He  might  have  repreaenb- 
ed  to  the  person  to  whom  he  gave  it,  that  he  resided  there* 
Besides,  his  uncle's  name  was  John^'  and  be  would  not 
have  been  obliged  to  take  up  the  bill.  The  plaintiff  rentiib' 
ted  ^OL  to  meet  it  four  days  liefore  the  bill  became  due« 
and  stated^  that  he  woald  pay  the  remaining  mne  shillings 
wlKh  he  came  to  Tcrvm,  which  would  be  before  long ;  add 
yet  the  letter  was  not  received  from  the  pairty  to  (whom  the 
bin  was  given,  until  tmehemonike  after  that  pdriod ;  and 
fourteen  yearly  afterwards^  when  the  ooiqpr^gation  wevenmtt 
enthusiastic  to  have  tbepiaiirtiff  foritheir  iptareaehev,  the  de- 
fendant endeavoured  to  destroy  his  reputation*  Sturtevani 
should  either  jurve  related  all  the  uncle  tdd  Urn,  or  not; 
•but  at  die  first  meeth^  he  said,  1b«t  the  dafimdant  tetl 
•Um  that  the  plaintiff  had  put  his  name  to  m  bW-for  SSLi 
which  he  was  tifaligedtoipay,  iforfeor  of  bis  nephew's  Jbeing 
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prosecuted ;  but  he  did  not  state  that  the  amount  of  the 
bin,  an  but  mi$e  skittings,  had  been  transmitted  to  the  de- 
fendant before  it  airived  at  maturity.    Two  months  af- 
ter the  publication  of  the  dnndar,  the  defendant  took 
the  opinion  of  Mr.  Denman^  on  a  case,  in  which  four 
questions  were  submitted  to  him,  the  hst  of  which  was, 
whether  the  kpse  of  time  would  prevent  the  parties 
from  now  prosecuting;  to  which  the  Common  Serjeant 
answered,  that  he  could  not,  under  any  circumstances, 
now  recommend  a  prosecution.    The  defendant,  not  con- 
tent with  this,  a  month  afterwards  writes  the  letter  in 
question,  in  which  he  states,  that  he  has  taken  the  opin- 
ion of  one  of  the  Metropolitan  Judges.    This  appears  to 
me  to  be  a  gross  aberration  of  conduct ;  and  the  defendant 
confined  his  statement,  as  to  the  answer  of  Mr.  Denman^  to 
one  of  the  questions  only»  tm*,  that  the  acceptance  was 
a  forgery;  altogether  omitting  the  answers  to  the  three 
subsequent  questions,  by  which  that  statement  was  qua- 
lified.   The  cizeular  was  printed  in  Fehrmurfft  and  the 
letter  in  question  was  not  written  until  the  montii  of 
May  foUowing;  and  I  am  clearly  of  opinion,  that  it  con- 
tains a  most  foul  libel  on  the  plaintiff;    Although  the  first 
communication  might  be  privileged,  yet  the  defendant  had 
no  right  to  reiterate  the  slander,  or  to  continue  Tlfifying 
tiie  character  or  reputation  of  the  plaintiff;   If  a  person  ghe 
a  character  of  a  servant,  it  is  at  first  privileged;  but  if  he 
afterwards  say  he  wiUruin  such  servant,  it  is  not  so.    The 
Jury  have  most  properly  found,  tiiat  tiie  libel  inq^uted  for- 
gery to  the  plaintiff;  and  the  only  objection  I  can  see  to 
tiieir  verdict  is,  that  the  damages  are  fer  too  smalL    My 
brother  Oatelee,  who  is  absent  at  chambers,. has  request- 
ed me  to  state  his  perfect  concurrence. 

Mr.  Justice  Bub&ouoh.-— I  am  of  opinion,  diat,  on  the 
fects  of  this  case,  tiiere  is  no  colour  to  disturb  the  ver- 
dict, or  to  require  a  fiuther  investigation,  'the  com- 
plaint was  orjgimdly  made  before  the  deacons,  when  the 
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plaintiff  was  charged  with  having  committed  the  crime  of  IB27. 
forgery.  The  letter  containing  the  libel  not  only  reiter*  Blackburn 
ated  that  charge,  but  the  defendant  also  stated  that  he  blackdurn. 
had  taken  the  opinion  of  Mr.  Denman,  who  thought 
the  acceptance  to  be  a  forgery,  but  suppressed  what 
that  gentleman  said  in  continuation,  that  he  could  not 
recommend  a  prosecution:  and,  on  the  present  action 
being  brought,  the  defendant  has  put  two  pleas  of  justifi- 
cation on  the  record,  in  one  of  which  he  charges  the 
plaintiff  with  having  committed  a  capital  offence,  and  in  the 
other  with  fraud,  neither  of  which  has  been  borne  buti 
It  appears  to  me,  that  the  verdict  is  proper  in  every  re- 
spect. There  is  no  pretence  for  saying  that  the  letter  con- 
taining the  libel,  considering  the  circumstances  under 
which  it  was  written,  is  in  the  nature  of  a  privileged  com- 
munipatioa,  and  the  cases  cited  from  Butter's  NUi  Prius, 
as  to  pving  characters  of  servants,  in  one  of  which  Lord 
Mansfield  said,  ''  this  is  not  to  be  eonndered  as  an  action 
in  the  common  way,  for  defamation  by  words,  but  the  gist 
of  it  must  be  malice,"  do  not  apply.  A  master,  in  giving 
a  servant  a  character,  must  give  a  true  one;  and  if  he  give 
a  fiUse  one,  the  law  will  imply  malice.  In  an  actioa  for  a 
libel,  or  fiir  slandev,  if  no  justificatioD  be  pleaded,  it  is  not 
necessary  to  prove  malice,  as,  if  the  words  be  injurious 
in  themselves,  malice  is  inferred;  but  if  a  justification  be 
pleaded,  shewing  the  truth  of  the  Ubel,  it  takes  away 
the  gist  of  the  charge.  J  concur  with  my  Brother  Park^ 
in  thinking  that  the  damages  found  by  the  Jury  are  far 
too  small.    Both  these  rules,  therefore,  must 


Discharged. 
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Carpemteb,  Assignee  of  Thomas  Ckesswbll,  a  Bank- 
Nov.  90th.  rapt,  V.  Henry  Richard  Crbsswkll. 

[M.T.8G.4.  RoUdOtf.] 
By  an  inden-      M  HIS  was  an  action  of  debt. — ^The  first  count  of  the  de- 
thltt'^Th^ibr    cl^^n^oi^  stated,  that  heretofore,  and  before  Tlkomas  CreB9- 
mMnyjtmw  ^oeU  became  bankrupt,  to  wit,  on  Ae  SSth  Oei.  1625,  at 

ned  on  the  bu- 

fineii  of  a  fith-  ftc,  by  a  Certain  indenture,  Uien  and  there  made  between 

^and1i!!d^  ^e  said  Thomas  Cresnoett  of  the  rae  part,  and  the  de- 

^"hiLrieiTn  *^dan^  o^  A«  other  part  (which  the  plaintiff  bmugfat  into 

Seoiiamd,iiwu  Court),  he,  the  defendant,  did  covenant,  promise,  and 

he  had,  in  con-  agfoc,  to  and  With  the  said  Thomas  CressweU,  his  exe- 

G^^nratodiere^  cutOTs,  administrators,  and  assigns,  that  lie,  the  defend- 

inaftcr  contain-  ant,  his  beirs,  executors,  or  administrators,  should  and 

ed  on  the  part  ' 

oiB,,  told  and  woutd,  from  time  to  time,  and  at  all  times  tiiereaftePr  dur- 
^(£at  branch"  "V  ^^^  ^^cn  remainder  of  the  life  of  the  said  Thomas 
wUdi  ranted  Ck-eMiorfZ,  wcB  and  truly  pay,  or  cause  to  be  pMd,  unto 
orthetaie,&c.  the  Said  Thomas  CresswoU,  and  his  assigna,  one  clear 
cared  ^h^amd  annuity,  or  yearly  sum,  of  2B0L  of  lawful  EttgUsh  aioney, 
i^UiefohS^*  byfourequalquarterlypayments(tiuitistoaay),on&c.,&c, 
!J  ^?^' "**  hi  every  year,  during  the  then  remainder  of  the  life  of  the 
nantedthathe  said  Thomos  CressweU,  without  any  dedootion,  defidca- 
mannertnteifm  ^^^*  ^^  abatancttt,  out  of  the  same  annuity,  or  any  part 
rf'L^'bilkiSlf*  *®«*®^»  ^^^f  ^^  •"  respect  of,  taxes,  or  otiierwise  liowso- 
•o  aadgned;  ever,  as  by  the  aaid  indenture  (reference  being  thereunto 
nanted  tiSi^Vm  li^d)  will  (anoiigst  Other  things)  more  fiiHy  appear.  The 
Sr!S^^  plaintiff  then  assigned  for  bieadi—that  after  the  making 
and  covenants     of  the  said  indenture,  and  during  the  liib^  and  iMer  the 

9/tA,  he  would 


rssoA 


pay  him  an  an-   banimptcy,  of  the  said  Thomas  Cresswell,  to  wit,  on  &c., 

nuityoff-^- 
In  an  acti 

debtfiMp  non-      lawful  money  &c.,  of  tiie  said  annuity  or  yearly  sum,  for 


In  an  action  of    ^^  *^-»  a  Urge  sum  of  money,  to  wit,  the  sum  of  68/.  10#.  of 


payment  of  the 

annuity,  B.        onc  quarter  of  a  year,  which  expired  on  the  day  and  year 

pleaded  in  bar,  '^  J  J 

that  J,  did  in- 
terfere with  the  trade  aingned  by  him  to  B. — Held  bad,  on  demurrer,  at  the  covenant  by  B.,  to 
pay  the  annuity,  and  that  by  i^.,  not  to  interiere  with  the  trade,  were  independent  and  distinct 
coyenants,  for  the  breach  of  either  of  which  lepaimte  aetkma  might  be  mauitaiiied ;  and  that  A,*» 
ooyenant  not  to  interfere,  could  not  be  eonndered  ai  a  condition  precedent,  at  it  fonned  only  a  part 
of  the  consideration  for  the  annuity. 
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last  aforesaid,  became  and  was  due  and  owing  from  the  i^. 
defendant  to  the  plaintiff  as  assignee  as  aforesaid,  and 
still  is  in  arrear  and  unpud,  contrary  to  the  form  and 
effect  of  the  said  indentarei  and  of  the  said  covenant  of 
the  defendant,  so  by  him  in  that  behalf  made  as  afore« 
said,  to  wit,  at  &c.  aforesaid:  whereby  an  action  hath 
accrued,  &c. — ^There  w^re  other  counts  for  lands  bar- 
gained and  sold,  goods  sold  and  delivered,  the  money 
counts,  and  an  account  stated  with  ITumas  Cresswell, 
before,  and  with  the  plaintiffs,  as  his  assignees,  since,  be 
became  bankrupt. 

The  defendant  pleaded,/r^,  nan  esi/aeium,'  craving 
oyer  of  the  indenture,  which  was  set  out  as  follows: — 

''This  indenture, made  the  28th  October ^  1826,  between 
Thomas  Cressweli^  o{  Billingsgate^  in  the  city  oi  London^ 
fish-factor,  of  the  one  part,  and  Henry  Richard  Cresswell, 
o{  Billingsgate  aforesaid,  fishmonger  (the  son  of  the  said 
Thomas  CressteeU),  of  the  other  part : — ^Whereas  the  said 
Thomas  Cresswell  hath  for  many  years  past  carried  on 
and  conducted  the  trade  or  business  of  a  fish-factor, 
fish-salesman,  and  fishmonger,  at  Billingsgate  afore- 
said, one  branch  of  which  trade  consists  of  selling  fresh 
fish,  namely,  salmon,  soles,  cod,  turbot,  &c.,  consigned 
to  him,  for  sale  by  commission,  in  oertain  fishing  smacks, 
and  by  land-carriage,  together  with  such  fish  as  is  salted 
or  cured  on  board  such  smacks  during  their  respec- 
tive voyages;  and  the  other  branch  of  which  trade  con- 
sista  of  the  purchasing  at,  and  receiving  consignments 
of  dry  or  cured  fish,  bom  Seottandt  Yarmouth,  Lowest 
toff,  and  elsewhere,  namely,  red  and  white  herrings,  dry 
and  barrelled  ood,  &e.  &c.  which  are  sold  by  the  said 
Thomas  Cresswell  at  <»  in  his  shop,  and  in  the  London 
market,  and  fiir  exportation;-^ And  whereas  the  said 
Thomas  Cresswell  is,  conjointly  with  Robert  Waugh, 
possessed  of,  and  interested  in,  certain  salmon  fisheries  on 
the  rivers  Biora,  Naver,  and  Helmsdale,  in  Sutherland- 

f2 
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1827.        shire,  in  the  kingdom  of  Scotland,  holden  by  them  under 
CAHPANTfiR     *h®  ^^**  noble  the  Marquis  of  Stafford,  tot  a  tenn  or 

^  period  of  which  three  years  were  unexpired  in  the  month 

Cresswell. 

of  August  hist: — And  whereas  the  said  Thomas  Cressu^ell 

hath  proposed  and  agreed  with  the  said  Henry  Richard 
CressweU,  to  relinquish  and  give  up  to  him  that  branch  of 
the  trade  of  the  said  Thomas  CressweU,  which  consists  of 
the  receiving,  and  the  purchase  and  salcj  by  him,  o{  the 
dried  and  cured  fish  as  aforesaid ;  and  also  to  assign  unto 
the  said  Henry  Richard  CressweU  the  right,  term,  and 
interest,  of  the  said  Thomas  CressweU,  of  and  in  the  said 
salmon  fisheries  as  aforesaid,  in  consideration  of  the  said 
Henry  Richard  CressweU  securing  unto  the  said  Thomas 
CressweU  a  clear  annuity,  or  yearly  sum,  of  250/.,  for  the 
now  remainder  of  his  life,  to  commence  from  the  IstiVb- 
vember  now  next;  to  which  proposition  the  said  Henry 
Richard  CressweU  hB,iii  consented: — ^Now,  this  indenture 
witnesseth,  that  in  pursuance  of,  and  for  effecting  the  said 
recited  agreement,  by  and  on  the  part  of  the  said  Thomas 
CressweU,  and  in  consideration  of  the  covenants  herein- 
after contained,  by  and  on  the  part  of  the  said  Henry 
Richard  CressweU,  he,  the  said  Thomas  CressweU,  bath 
bargained  and  sold,  released,  assigned,  transferred,  and 
set  over,  and  by  these  presents  doth  bargain  and  sell,  re- 
lease, assign,  transfer,  and  set  over,  unto  the  said  Henry 
Richard  CressweU,  his  executors,  administrators,  and  as- 
signs, all  that  branch  or  portion  of  the  trade  or  business 
of  him  the  said  Thomas  CressweU,  as  now  carried  on  by 
him  at  BiUingsgate  aforesaid ;  consisting  of  the  purchases, 
receiving  consignments,  and  sales,  by  him,  of  all  sorts  of 
dried  and  cured  fish,  from  ^Sco^/and^  Yarmouth,  Lowestoff, 
and  elsewhere,  as  hereinbefore  mentioned  and  described: 
and  also  all  that  the  right  and  interest  of  him  the  said 
Thomas  CressweU,  of  and  in  the  said  salmon  fisheries  in 
the  rivers  Biora,  Naver,  and  Helmsdale,  eSoresaid,  so  now 
holden  by  him,,  conjointly  with  the  said  Robert  Waugb, 
under  a  lease  from  the  said  Marquis  o(  Stafford,  and  all 
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the  tight,  dtle,  and  interest,  of  him  the  said   Thotnas        ig27. 
Creumettj  as  well  in  equity  as  at  law,  of,  to,  and  in  the      carpbwtbr 
same; — to  have,  hold,  receive,  and  take  the  same,  unto  and  *• 

by  him,  the  said  Henry  Richard  Cresswett,  his  executors, 
admunstrators,  and  ass^s,  to  and  for  his  and  their  own 
proper  use  and  benefit  absolutely.— And  the  said  Thomas 
Cresiiteli,  for  himself,  his  heirs,  executors,  and  admini- 
strators, doth  covenaot,  promise,  and  agree,  to  and  with 
the  said  Henry  Richard  CressweU,  his  executors,  admi- 
nistrators, and  assigns,  by  these  presents,  that  he,  the 
said  Thomas  CressweU,  shall  not,  nor  will,  at  any  time 
hereafter,  during  the  now  remainder  of  his  life,  either 
directly, or  indirectly,  interfere,  act  in,  or  intermeddle  with, 
or  specolate  or  deal  in,  or  receive  consignments  of,  or  sell, 
any  of  the  articles  which  comprise  that  branch  of  the 
trade  or  business  of  him  the  said  Th(nnas  Cresswell,  so 
intended  to  be  hereby  assigned  by  him  unto  the  said 
Heiuy  Richard  CressweU  as  aforesaid.**  Then  followed 
a  covenant  for  further  assiurance.  *^  And  this  inden- 
ture fiirther  witnesseth,  that,  in  consideration  of  the 
assignments  and  covenants  herieinbefore  made  and  entered 
into,  by,  and  on  the  part  of,  the  said  Thomas  CressweU, 
as  aforesaid,  he,  the  said  Henry  Richard  CressweU,  for 
himself,  his  heirs,  executors,  and  administrators,  doth 
covenant,  promise,  and  agree,  to  and  with  the  said  Tho- 
mas CressweU,  his  executors,  administrators,  and  assigns, 
by  these  presents,  that  he,  the  said  Henry  Richard  Cress- 
weU, bis  heirs,  executors,  or  administrators,  shall  and 
wiO,  from  time  to  tnne,  and  at  all  times  hereafter,  during 
the  now  remainder  of  the  life  of  the  said  Thomas  CressweU, 
vdl  and  truly  pay,  or  cause  to  be  paid,  to  the  said  Thomas 
CressweU,  and  his  assigns,  one  clear  annuity,  or  yearly  sum, 
o(2S0l.,  of  lawful  English  money,  by  four  equal  quarterly 
payments,  that  is  to  say,  on  &c.,  &c.,  in  every  year,  during 
the  now  remainder  of  the  life  of  the  said  Thomas  CressweU, 
without  any  deduction,  defalcation,  or  abatement  out  of 
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1827.         the  said  annuity,  or  any  part  tbereof,  for,  or  in  respect  of 
taxes,  or  otherwise  howsoever;  and  further,  that  he,  the 
said  Henry  Richard  CrcHweU^  his  executors  or  adminia- 
tratorsy  shall  not  and  will  not  at  any  time  hereafter,  during 
the  now  remainder  of  the  Ufe  of  Ihe  said  Thomas  Cress^ 
well,  either  directly  or  indirectly,  interfere,  act,  or  intermed- 
dle, with  that  branch  of  the  fresh  fish  trade 'or  business  oF 
the  said  Thomas  Cresswellj  which  b  retained  and  intended 
to  be  carried  on  by  him  as  aforesaid,  or  act  as  a  sidesman 
of  such  fresh  fish.** — Then  followed  a  proviso,  that,  in  case 
any  dbputes  or  differences  should  arise  between  Thomas 
Cresswell  in  his  life-time,  and  the  defendant,  they  were  to 
be  referred  to  arbitration,  and  that  the  award  of  the  arbi< 
trator  should  be  conchisive/ 

The  second  plea  was  as  follows: — **  And  for  a  fiirther 
plea  in  this  behalf,  as  to  the  matters  contained  in  the  said 
first  count  of  the  said  declaration,  the  defendant,  by  leave, 
&c.,  says,  omerari  uon^  because  he  says,  that,  before  any 
part  of  the  said  sum  of  62f.  Kb.  became  due,  as  in  the 
said  declaration  mentioned,  and  before  the  bankruptcy  of 
the  said  Thomas  Cresswell,  he,  the  said  Thomas  Cresswell, 
did  directly  interfere,  act  in,  and  intermeddle,  speculate,  and 
deal,  in  the  articles  which  are  comprised  in  those  branches 
of  trade  or  business  by  the  said  indenture  assigned  and 
intended  to  be  assigned  by  the  said  Thomas  Cresswell  to 
the  defendant  as  aforesaid,  on  divers  days  and  times  be- 
fore the  bankruptcy,  to  wit,  for  the  space  of  one  week, 
from  &c.,  to  wit,  at  &c.  aforesaid,  against  the  form  and 
effect  of  the  covenants  contained  in  the  said  indenture,  by 
the  said  Thomas  Cresswell,  to  be  performed  and  fiilfiHed. 
And  this  &c.,  wherefore  ftc.**  To  all  the  other  counts 
the  defendant  pleaded  nil  debet 

The  plaintiff,  as  to  the  second  plea  of  the  defendant, 
as  to  the  matters  contained  in  the  first  count  of  the  de- 
claration, after  protesting  that  the  said  Thomas  Cresswell 
did  not  interfere,  act,  intermeddle,  speculate,  and  deal,  as 
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in  the  said  second  plea  is  aUeged,  demurred  generaUy ;  and 
the  defendant  join^  in  demurrer. 

The  question  raised  by  the  demurrer  was^  whether  the 
bankrupt's  interfering  withj  and  dealing  in,  the  business 
assigned  by  the  deed  (by  which  the  annuity  sought  to  be 
recovered  was  granted),  discharged  the  defendant  from  his 
liabili^  to  pay  such  aimnity? 

The  cause  now  came  on  for  argument,  when  Mr.  Ser- 
jeant Taddjf,  in  support  of  the  demurrer,  after  contending 
that  the  covenant  by  the  defendant  to  pay  the  annuity 
was  independent  of  the  bankrupt's  covenant  not  to  inter- 
meddle with  those  brandies  of  the  business  which  were 
assigned  to  the  defendant  by  the  bankrupt ;  and  that  such 
covenant  was  not  a  condition  precedent,  was  stopped  by 
the  Court,  who  called  on — 

Mr*  Seijeant  Wilde,  to  support  the  plea.  He  sub- 
mitted that  it  was  a  general  rule  in  the  construction  of 
covenants,  that  when  a  covenant  goes  to  the  whole  of 
the  consideration  on  both  sides,  it  is  a  condition  prece- 
dent; but  where  it  doe^  not  go  to  the  whole,  but  only  to 
a  pari,  then  it  is  not  a  condition  precedent;  and  each 
party  must  resort  to  his  separate  remedy;  and  for  this  ob- 
vious reason,  that  the  damages  might  be  unequal.  No 
precise  words  are  necessary  to  constitute  a  dependent  or 
independent  covenant^  neither  is  it  material  in  what  part 
of  the  deed  or  instrument  they  may  be  found.  The  mean- 
ing and  intention  of  the  parties  must  be  looked  at,  as  well 
as  the  good  sense  of  the  case,  and  technical  words  must 
give  way  to  such  intuition.  Here,  the  object  of  the  par- 
ties to  the  deed  was,  that  each  should  take  a  certain  branch 
or  portion  of  .the  business  distinct  and  independent  of  the 
other,  and  the  deed  was  framed  ancillary  to  that  object. 
The  whole  of  the  consideration  for  the  annuity  was  the 
assignment,  by  the  bankrupt  to  the  defendant,  of  a  parti- 
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1827.        cular  branch  of  the  business;  and  tiie  asaignmeDt,  xaade  to 
the  latter,  of  the  right  or  interest  of  the  bankrupt  in  the 
fisheries  in  Scotland,  formed  only  part  of  the  means  by 
which  the  business  was  to  be  carried  on:  and  there* 
fore,  the  covenants  are  mutual,  and  dependent  on  each 
other.     In  Boone  v.  Eyre  (a),  where  the  plaintiff  con- 
veyed by  deed  to  the  defendant  the  equity  of  redemp- 
tion of  a  plantation  in  Dominica,  together  with  the  Siock 
of  negroes  upon  it,  in  consideration  of  500^  and  an  an- 
nuity of  160/.  for  life,  and  covenanted  that  he  had  a 
good  title  to  the  plantation,  and  was  lawfully  possessed  of 
the  negroes,  and  that  the  defendant  should  quietly  enjoy : — 
In  an  action  for  non-payment  of  the  annuity,  the  defendant 
pleaded  that  the  plahitiff  was  not,  at  the  time,  legally  pos- 
sessed of  the  negroes  on  the  plantation,  and  so  had  not  a 
good  title  to  convey : — such  plea  was  hdd  bad,  as  the  cove^ 
nant,  that  the  plaintiff  was  lawfully  possessed  of  the  negtoest 
did  not  necessarily  go  to  the  whole  of  the  consideration,  and 
therefore  was  not  a  condition  precedent.   But  in  the  Duke 
of  Si.  Alban's  v.  Shore  (6),  where,  in  articles  of  agreement^ 
under  a  penalty,  there  were  mutual  covenants  between  A. 
and  J7.,  to  do  certain  acts,  and  also  a  covenant  which  went 
to  the  whole  consideration  on  each  side;  to  an  action  of 
debt  for  the  penalty,  brought  by  A.  against  B.,  on  ac- 
count of  the  non-performance  of  his  part,  it  was  held,  that 
B.  might  plead  in  bar  a  breach  by  A.  of  the  covenant 
which  went  to  the  whole  consideration.     In  CampbeU  v. 
Jones  (c),'  in  an  agreement  between  the  plaintiff  (the  pro- 
prietor of  a  patent)  and  the  defendant,  after  reciting  that 
it  had  been  agreed  between  them  that  the  plaintiff  should 
permit  the  defendant  during  the  continuance  of  the  patent 
to  use  it,  it  was  stipulated,  that  the  defendant  should  pay 
the  plaintiff  500/.  and  that  he  should  teach  the  defendant 

(tf;  1  Hen.  Bl  273,  n.j  &\  C  2  Sir  W.  Bl.  1312. 
{b)  1  Hen.  Bl.  270.  (r )  6  Term  Rep.  670. 
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the  use  of  the  patent, — ^it  was  held,  that^  as  the  considera- 
tioD  on  the  part  of  the  plaintiff  was  two-fold,  viM.  the  trans- 
ftning  to  the  defendant  a  right  to  exercise  the  patent, 
and  the  instructing  him,  and  as  the  principal  part,  vix.  the 
rig^t  to  use  the  patent,  had  been  executed,  the  plaintiff* 
might  sue  fixr  the  SOOL  without  averring  that  he  had  in- 
structed the  defendant.    FothergiUy.  WaUan{a)y  which 
VIS  decided  on  the  authority  of  Siorer  v.  Gordon  (6), 
torned  entirely  on  the  point,  that  the  covenant  was  dis- 
tinct and  independent,  as  it  went  only  to  a  part  of  the  con- 
sidentkm  of  the  contract  between  the  parties;  and  in 
Qlaxebrook  v.  Woodrow  (c),  Mr.  Justice  Le  Blane  ad- 
verted to  the  distinction  laid  down  in  Boone  v.  Eyref  and 
Campiett  f.  Jones,  vix.  where  one  party  having  had  the 
advantage  of  all  ike  material  part  of  the  agreement,  the 
other  has  been  permitted  to  sustain  his  action  for  the  con- 
adetation,  althou^  there  might  not  liave  been  a  literal 
perfivBianoe  of  other  parts.    Here,  however,  the  interfere 
enoe  of  the  hankmpt  in  that  branch  of  the  trade  assigned 
toihe  defendant,  is  a  breach  which  goes  to  the  whole  of 
the  oonrnderation.     A  covenant  that  a  ship  shall  sail  widi 
tbe  first  wind,  or  on  or  before  a  particular  day,  is  in  fact 
onfy  one  covenant,  and  the  voyage  may  ultimately  be  per- 
fonaed,  and  therefore  the  whole  of  the  consideration  is  not 
destroyed  by  a  slight  variance  in  the  performance  of  it; 
bot  bere  fhe  main  consideration  was,  the  bankrupt's  not 
interfering  in  that  branch  of  the  trade  assigned  by  him  to 
the  defendant.   The  plea,  therefore,  that  he  has  interfered 
wiA  the  defendant's  trade,  is  a  suflScient  answer  to  this  ac- 
tion, particularly  as  the  party  assigning  has  become  bank- 
rupt, and  it  is  stated  that  be  was  guilty  of  a  breach  of  co- 
venant, by  his  interference  before  the  bankruptcy. 

(«}  2  B.  Moore,  630.  (b)  3  Mau.  &  Sclw.  308. 

(c)  8  Term  Rep.  375. 
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Mr*  Justice  Park.  -^I  am  of  opinkm  that  in  this  case 
judgment  must  be  entered  for  the  plaintiff.  My  Brother 
WiUe  has  not  raised  the  precise  fcint,  but  has  stated, 
that  where  there  are  mutual  covenants  in  a  deed,  in  ofder  to 
make  the  one  operate  as  a  condition  precedent,  it  most  go 
to  the  whole  of  the  consideration.  There  was  fbnnevly 
great  confuaion  on  this  point;  and  it  is  difficult,  if  not  un- 
practicable,  to  deduce  any  certain  rule  or  prindple  from 
the  older,  or  even  from  several  of  the  modern,  authorities, 
in  order  to  ascertain  what  covenants  are  independent, 
and  what  dependemt.  It  now,  however,  appeara  to  be 
fuHy  understood.  I  shall,  therefore,  forbear  going  into 
all  the  cases,  as  the  rule  is  most  ably  and  dearly  laid 
down  by  Mn  Serjeant  WiUiams,  in  his  note  to  Pordage 
V.  CoJe(a),  viM.  that  "  where  a  covenant  goes  oi^y  to 
pari  of  the  consideration  on  both  sides,  and  a  breackof 
Such  covmant  may  be  paid  for  in  damages,  it  is  an  inde- 
pendent covenant;  and  an  action  may  be  maintained  lor  a 
breach  of  the  covenant  on  the  part  of  the  defendant,  with- 
out averring  performance  in  the  declaration."  On  that 
rule  I  now  found  my  opinion.  The  cases  to  which  my 
Brother  Wilde  has  referred,  militate  most  strongly  agmnst 
hinu  As  to  the  &cts  in  this  case,,  there  can  be  no  doiibL. 
By  the  teims  of  the  contract,  there  was  an  actual  aaaifft* 
ment  of  the  fishery  in  Scotland  by  the  bankrupt  to  the  de» 
fondant;  and  if  so,  this  case  faUs  within  the  principle  es- 
tablished in  Boone  v.  Eyre^  There,  A*,  by  deed»  conveyed 
to  £.  the  equity  of  redemption  of  a  plantation  in  the  Weei 
Indies^  together  with  the  stock  of  negroes  upon  it,  in  con- 
sideration of  a  certain  sum,  and  an  annuity  for  life;  and 
covenanted,  that  he  had  a  good  title  to  the  plantation,  was 
lawfully  possessed  of  the  negroes,  and  that  B.  should 
quietly  enjoy.    And  B.  covenanted  that,  A.   well  and 

(a)  1  Wms.  Sauiid.  320  c. 
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truly  performuig  all  and  every  thing  therein  contained  on  1887 
his  part  to  be  performed,  be  would  pay  the  annuity.  In 
an  action  by  A*  against  B.  on  this  covenant,  the  breach 
asrigned  was  the  non-payment  of  the  annuity,  and  JBL 
pleaded  that  A.  was  not,  at  the  time,  legally  possessed  cX 
the  negroes  on  die  plantation,  and  so  had  not  a  good  title 
to  convey.  But  the  Court  of  Kin^s  Bench  held  the  plea 
to  be  bad  on  demurrer,  and  added,  thatif  such  a  plea  were 
allowed,  any  one  negro  not  being  the  property  of  A. 
would  bar  the  action.  So  here,  it  m%ht  be  said,  that,  if 
the  bankrupt  had  sold  one  barrel  of  fish  which  he  cove- 
nanted not  to  sell,  it  would  be  a  bar  to  the  present  suit. 
The  case  of  Campbelt  v.  Janes  is  also  a  most  important 
decision  on  this  point.  There  it  was  agreed  between  the 
plaintiflP  and  defendant,  that,  in  consideration  of  500/., 
the  pUuntiff  shoidd  teach  the  defendant  the  art  of 
bleaching  matenala  for  making  paper,  and  permit  him, 
during  the  continuance  of  a  patent  whldi  the  plamtiff 
had  obtained  for  that  purpose,  to  bleach  such  mate- 
rids  according  to  the  specification;  and  the  plaintifi^,  in 
consideratimi  of  the  sum  of  9S0L  paid,  and  of  the  fur- 
ther sum  of  SSO/.  to  be  paid,  by  the  defendant  to  hiiii, 
covenanted  that  he  would,  with  aV  possible  expedition, 
teach  the  defendant  die  method  of  bleaching  such  mate- 
rials; and  the  defendant  covenanted  that  he  would,  on  or 
before  a  certain  day,  or  sooner,  in  case  the  pfadntiff  should, 
before  that  time,  have  taught  him  the  art  of  bleaching  such 
materials,  pay  to  the  plaintiff  the  fiirther  sum  of  280L : — in 
covenant  by  the  plaintiff  against  the  defendant,  the  breach 
assigned  was  the  non-payment  of  the  SBOL^  and  there 
was  a  q>ecia)  demurrer,  assigning  for  cause  that  it  was 
not  averred  that  the  plaintiff  had  taught  the  defendant  the 
method' of  bleaching  such  materials;  but  the  Court  held, 
that  these  covenants  were  independent  covenants ;  that  the 
whole  consideration  of  the  agreement  being,  that  the  plain- 
tiff should  permit  the  defendant  to  bleach  materials,  as 
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wen  as  teach  him  the  method  of  doing  it,  the  covenant  by 
the  plaintiff  to  teach,  formed  but  pari  of  the  consideration, 
for  the  breach  of  which  the  defendant  might  recover  a 
recompenoe  in  damages.  It  would  be  an  idle  waste  of 
time  to  go  through  all  the  cases.  In  FothergiU  v.  Wal- 
ion  (a),  the  owner  of  a  ship  covenanted,  by  charter-party, 
with  the  freighters,  to  take  on  board  six  pipes  of  brandy 
at  Havre,  and  proceed  therewith  to  Terciera,  where  the 
master  was  to  take  on  board  a  full  and  complete  cargo  of 
fruit,  or  other  goods,  as  the  freighters  might  think  fit  to 
send  along-side,  and  dispatch  her  therewith  to  London;  and 
the  freighters  covenanted  to  pay  freight  for  the  fruit  at 
certain  terms  therein  specified,  and  on  the  brandy  at  a  cer- 
tain rate  therein  also  stipulated,  and  guarantied  the  ship 
a  complete  cargo  of  fruit  home.  In  covenant  by  the  owner 
against  the  freighters  for  not  putting  a  fiill  cargo  of  fruit 
on  board  at  Terciera,  be  averred  a  general  performance 
of  the  covenants  contained  in  the  charters-party,  on  his 
part  to  be  fulfilled; — and  it  was  held  to  be  sufficient,  as 
the  covenant  by  the  owner  to  take  the  brandy  from  Haiore 
to  Terciera,  was  an  independent  and  diatinct  covenant, 
and  not  to  be  considered  as  a  condition  precedent;  as  it 
went  only  to  a  part  of  the  consideration  of  the  contract. 
Lord  Chief  Justice  Dallas  there  delivered  an  excellent 
judgment,  relying  on  the  doctrine  established  by  the  case 
of  Boone  v.  Eyre,  which,  he  said,  had  been  recognized  by 
Lord  Kenyon  in  Campbell  v.  Jones,  and  by  Lord  EUenbo^ 
rough  in  Haveloek  v.  Oeddes  {b);  and  I,  afler  referring 
to  Boone  v.  Eyre,  quoted  what  fell  from  Mr.  Justice  I^e 
Blanc,  in  commenting  on  that  case  in  Glaxebrook  v«  Wood^ 
row  (c),  viz,  that  ''  the  substantial  part  of  th^  agreement 
being  the  conveyance  of  the  property  in  respect  of  which 
the  annuity  was  to  be  paid,  the  Court  held  it  to  be  no 
answer  to  an  action  for  the  annuity,  to  say  that  the  plain- 

(a)  2  B.  Moore,  630;  S.  C.  8  Taunt.  576.  (5)  10  East,  564. 

(r)  8  Term  Rep.  3/6. 
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tiff  bad  not  a  good  title  in  some  of  the  negroes  which  were  1827. 
upon  the  plantation^  because  all  the  material  parts  of  the  carfentir 
covenant  had  been  performed;  and  the  plaintiff  had  a  re- 
medy upon  the  covenant  for  any  special  damage  sustain- 
ed by  the  non-performance  of  the  rest/'  In  Riichie  y. 
Atkinson  (a),  where  the  agreement  was,  that  the  master 
should  take  on  board  a  complete  cargo,  and  proceed  and  de- 
liver the  same,  on  being  paid  freight  at  so  much  per  ton, — 
it  was  held,  that  the  delivery  of  a  complete  cargQ.wasnot 
a  conditioii  precedent  to  the  right  to  freight.  I  am  there* 
fore  of  opinion,  that  those  later  decisions  have  established 
a  true  principle,  which  is  conclusive  against  the  argu- 
ment raised  in  support  of  the  defendant's  plea. 

Mr.  Justice  Burbough. — I  have  read  the  deed,  as  set 
out  in  the  first  plea,  with  the  greatest  possible  attention; 
and  it  is  evident  that  the  parties  did  not  intend  that  the 
covenant  by  the  defendant  to  pay  the  annuity  was  to  be 
dependent,  so  as  to  make  the  plaintiff's  covenant  not  to 
interfere  with  the  trade  assigned  a  condition  prece- 
dent. The  case  of  Campbeil  v.  Jones  is  a  leading  au« 
thorityon  this  subject,  where,  in  consideration  of  S5Q/.' 
pud  by  JB.  to  A*,  the  latter  covenanted  that  he  would, 
with  all  possible  ^expedition,  instruct  the  former  in  a  cer- 
tain mode  of  bleaching  materials  for  making  paper,  and 
R,  covenanted  that  he  would,  on  or  before  a  certain  day, 
if  A.  should,  before  then.  Have  instruieted  him,  -  pay 
the  further  sum  of  250/.;  and  it  was  said  on  the  one  hand 
that  A.'e  teaching  B.  his  method  of  bleaching  was  a  con- 
dition precedent  to  A.'m  right  to  demand  payment  of  the 
last  sum  of  S50/. ;  and  oh  the  other  hand  it  was  insisted,  that 
they  were  distinct  and  independent  coYenants;  and  so  the 
Court  held,  and  consequently  decided,  that  .^.  might  sue 
jB.  for  the  latter  sum,  without  averring  in  his  declara- 
tion that  be  had  taught  B»  the  mode  of  bleaching.     In 

{a)  10  East,  295. 
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1887.  that  case,  aU  the  fozmer  authorities^  as  to  dependent  and 
independent coTenantfl,  were  referred  tot  and  among  theoEi 
was  that  of  Kingsttm  v.  Presian{a),  where  the  distinction 
between  mutual  and  independent'covenants,  and  coyenantB 
which  are  conditions  and  dependent,  was  most  clearly  and 
satisfactorily  bud  down  by  Lord  Man^ekL  On  the  result 
of  all  the  authorities,  I  am  cleariy  of  opinion  that  the  co- 
T»ant  of  the  bankrupt  not  to  interfere,  is  not  a  depend- 
ent covenant;  nor  can  it  be  considered  as  a  conditiott  pse- 
cedent  to  the  pbdntiflrs  right  to  recover  in  this  action. 

Mr«  Justice  Oaselbb. — The  doctruie  as  to  mutual  and  - 
independent  covenants,  and  those  which  are  dependoit,  ia 
cleariy  hud  down  in  Kingston  t.  Preston^  and  hy  Mr* 
SerjeantXFIUioMM,  in  his  note  tothecase  otPardage  Y.Colef 
and  they  are  to  be  conatnied  to  be  either  dependent  or  in- 
dependent of  eadi  other,  according  to  the  intention  and 
meatung  of  the  parties^  and  the  good  sense  of  each  parti* 
cularcase.  Here,  the  consideration  finr  die  payment  of  the 
annuity  by  the  defendant  was  founded  on  two  things;  the 
one,  the  allowing  him  the  exclusive  right  of  carrying  on  one 
branch  of  the  trade;  and  the  other,  the  assigning  to  him 
the  bankrupt's  interest  in  the  fisheries  inScailand;  as  it  is 
recited  in  the  deed,  that  Thomas  CresnoeU^  the  father,  had 
proposed  and  agreed  to  relinquish  and  give  up  to  the  de- 
fendant that  branch  of  the  trade  of  the  said  Thomas  Cress- 
well,  which  consisted  of  the  receiving,  and  purchase,  and 
sale,  of  dried  and  cured  fish,  amfai^so  to  assign  to  the  defend^ 
ant  the  right,  term,  and  interest  of  the  said  Thomas  Cress-- 
well,  of  aod  in  the  salmon  fisheries  in  Scotland*  Thne  was 
an  express  assignment  of  the  fisheries;  and  the  parties  to 
the  deed  entered  into  mutual  covenants,  «ur.  the  fkther, 
not  to  interfere  in  that  branch  of  the  trade  assigned  to  die 
son ;  and  the  hitter,  not  to  interfere  with  the  other  branch 
carried  on  by  the  father.    These,  therefore,  were  inde- 

(a)  2  Dougr.  69Q>  ii. 
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pendent,  and  not  mutual,  covenants,  or  conditions.  The  ^837* 
ca«e  of  tlie  Duke  of  SL  Albans  ▼•  Share,  to  which  we  have 
been  referred,  is  distinguishable  from  the  present,  and 
those  which  bear  more  immediately  on  the  question ; — as  in 
that  case,  there  were  mutual  covenants,  which  went  to  the 
whole  consideration  on  both  sides.  There,  in  articles  of 
agreement  for  1^  sale  of  lands*  it  was  agreed  that  the 
seller  should  take,  in  part  of  paym^it,  a  conveyance  of  otber 
lands  belonging  to  the  buyer;  and  it  was  also  agreed, 
that  all  timber-trees,  which  were  then  upon  any  of  the  es- 
tates, should  be  valued  by  appraisers,  and  paid  for  by  the 
respective  purchasers  on  a  given  day:  and  to  an  action  of 
debt,  by  the  vendor  against  the  purchaser,  for  the  penalty, 
on  his  refusal  to  complete  the  purchase,  the  latter  plead- 
ed that  the  former^  befofe  Ae  time,  cut  down  a  certain 
nranber  of  trees,  and  thereby  rendered  himself  unable  to 
perform  his  covenant,  and  that  it  was  impossible  for  him 
to  perform  the  agreement; — this  was  held  to  be  a  good  plea, 
on  the  ground  that  tiie  state  of  the  premises  was  altered 
by  the  vendor's  having  cut  down  the  timber. 

Judgment,  for  the  plaintiff. 


HAU.BTT  «.  Dev^IS.  Tuesday, 

Nov.  90IA. 

jTHIS  was  an  action  brought  by  the  plaintiff,  as  indorsee  j.s.  drew  a  bill 

of  a  biri  of  exchange,  for  450/.,  dated  the  7th  August,  1 886;  ^"/f^w^h  the 

drawn  by  one  Richard  BadnaU,    upon,  and  accepted  ^tter  accepted 

modation  of  the 
tontr)  and  iadMSod  it  to  tiie.  pWalUr  a  Ui  «s««t»  is  which  ^MBadtr  the  plapntiff  paid  it  away, 
OD  acooimt  of  the  drawer,  for  wine  contracted  to  be  purchased  for  him.  Subsequently,  the  wine 
eontTBct  being  resdnded,  tfke  hMSer  of  the>  bO!  reAued  to  give  it  up,  aatfl  he  had  been  paid  a  sum 
of  UO^  which  be  alleged  to  be  due  to  him  from  the  drawer.  The  plaintiff  engaged  to  pay  it,  re- 
cdved  the  bin,  and  sued  the  defendant  as  the  acceptor : — Held,  that  he  'was  not  entitled  to  reoo- 
lor,  aHboogh  it  waa  insiatad  that  be  had  a  Iff  a  or  it  to  the  aSKMiat  ha  had  promised  to  pay  the 
holder  on  its  being  delivered  up  to  him. 
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]^^  by,  the  defbndant,  payable,  at  two  months  after  date,  to 
the  order  of  the  drawer,  and  by  him  indorsed  to  the  plain- 
tiff! The  facts  of  the  case,  as  they  appeared  at  the  trial, 
before  Mr.  Justice  Gaselee,  at  the  Sittmgs  at  Gmtdhall, 
after  the  last  Term,  were  as  follow: — 

Richard  BadtuM,  the  drawer  of  the  bill,  was  one  of  the 
firm  otBadfuM,  Spihbury^  and  Cruso^  carrying  on  business 
at  Leeky  in  Staffordshire.    The  defendant  was  their  agent, 
and  in  that  capacity  had  been  in  the  habit  of  accepting 
bills,  and  making  payments  for  them,  to  a  considerable 
amount    Subsequently,  the  firm  of  BadnaU  ^  Co.  having 
become  bankrupt,  the  partnership  was  dissolved,  as  far  as 
regarded  Richard  BadnaU,  and  he,  bmg  in  want  of  mo- 
ney, requested  the  plaintiff*  to  raise  it  for  him,  eidier  by 
way  of  discount,  or  by  purchase  of  goods  on  credit    The 
plidntifi^accordingly,  as  the  agent  oSBadfiaU,  appKed  to  (me 
Richard  SymondSf  a  wine  merchant,  and  requested  him  to 
discount  the  bill  which  forms  the  subject  of  this  action,  and 
which  was  accepted  by  the  defendant  for  the  accommoda- 
tion of  BadnaU  f  this  Symonds  declining  to  do,  the  plaintiff 
then  treated  with  him  for  the  purchase  of  a  quantity 
of  wine,  for  which  the  bill  was  given  in  part  payment*  ^ 
and  indorsed,  in  blank,  by  BadnaU  to  the  plaintiff.    A 
transfer  order  for  the  wine  was  accordingly  given  by  Sy* 
monds  to  tiie  plaintiff*,  as  the  agent  o{  BadnaU,  and  indors- 
ed by  BadmM  to  the  defendant,  for  the  purpose  of  ena- 
bling him  to  sell  the  wine,  to  raise  money  on  it,  for  Bad^ 
nalFs  use.    The  defendant  finding,  from  the  high  prices 
charged  for  the  wine,  that  he  could  not  sell  it,  without  in- 
curring a  very  considerable  loss,  wrote  to  BadnaU,  who 
was  then  in  France,  stating  the  circumstances,  and  recom- 
mendhig  him  to  get  the  wine  contract  rescinded,  and  his,  the 
defendant's,  acceptance  returned.  .Ji  appeared  that  the  wine 
contract  was  accordingly  rescinded,  but  that  on  application 
being  made  by  the  platntiff^to  Symonds  for  the  return  of  die 
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teceptalice,  he  refused  to  give  it  up,  until  he  had  been 
paid  the  above  sum  of  150/.,  which  he  alleged  to  be  due 
to  him  from  Badnalh  and  that  the  plaintiff  thereupon 
promised  Symonds^  that  if  he  (Symands)  woidd  give  up 
the  bin  to  him,  he  (the  plaintiff)  would  pay  the  150/.;  to 
which  Symonds  assented,  and  accordingly  gave  the  bill  to 
the  plaintiff,  who,  on  its  being  dishonoured  by  the  defend- 
ant, conmienced  the  present  action  against  him. — ^In  order 
to  shew  these  Causts,  the  defendant  produced  a  letter,  dated 
the  2Sd  August,  1826,  written  by  the  plaintiff,  in  London, 
and  addressed  to  Badnall,  at  Parisi  in  which  the  former, 
after  stating  the  difficulties  under  which  he  laboured  in 
obtaining  cash  to  meet  dishonoured  bills,  and  others  then 
falling  due,  and  that  he  could  not  obtain  discounts  for 
those  then  in  his  hands,  said,  **  it  is  impossible  to  raise  any 
thing  on  the  wines,  and  Mr.  Symonds  agrees  to  take  them 
back  if  it  be  your  desire,  which  it  no  doubt  will  be.  Mr. 
DeuAs  wants  Symonds  to  cancel  the  bargain,  and  to  give 
him  up  his  acceptance;  but  Symonds  says,  he  cannot  do 
the  former  without  your  consent,  and  the  latter  he  expects 
to  hold  till  he  is  paid  the  150/.,  which  he  borrowed  on  your 
acceptance  for  300/.,  which  acceptance  he  is  ready  to  give 
up,  as  he  cannot  get  it  discounted.  Symonds,  I  believe, 
can  get  Dewis's  acceptance  discounted,  but  Dewis  would 
be  displeased  if  it  were  done;  yet  if  you  could  authorize 
this,  and  the  overplus  to  be  handed  to  me,  I  could  meet 
the  Ca//titg^ofi  bills,  and  if  you  were  sure  of  meeting 
Deuns^s  in  time,  he  would  not  be  injured.  These  regula- 
tions I  must  leave  to  you,  hoping  that  you  will  not  fail  to 
s«:id  me  something  immediately.  Whatever  you  remit  to 
Mr.  Dewis,  will  be  kept ;  therefore,  you  must  send  direct 
to  me,  whatever  you  intend  for  my  use.  Symonds  always 
shipped  the  best  wines,  and  the  best  proof  of  honourable 
dealing  is,  that  Symonds  takes  the  wine  again.  He  will  do 
his  utmost  to  assist  me  with  a  discpunt,  but  he  must  have 
paper,  or  he  cannot  act/' — In  another  letter  from  the  plain- 

VOL.  I.  o 
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J827.  dff  to  BadnaU,  of  the  26*  AugusU  1826,  he  stated,  that 
Symonds  would  take  the  wine  badL,  if  Badnatt  would 
write  him  a  letter  authorising  him  ^o  to  do ;  and  thiftt  he 
should  do  it  immediately.  That  Dewis  (the  defendant) 
would  not  part  with  a  bill  or  a.  sixpence/ and  tha^  he  (the 
plaintiff)  was  left  in  a  deplorable  way.  In.  addition  to  the 
above  letters^  one,  addressed  by  the. plaintiff  to.  JSacfiiai!^^ 
dat^d  the  29ih  September,  1826,  was  offered  in  evidence, 
which  was  objected  to  by  the  plaintiff"s  counsel,  as  it  was 
not  i^ewn  to  be  in  the  defendant's  possession;  but  the 
learned  Judge  being  of  opinion  that,  as  the  plaintiff  had 
previously,  written  to  Badnall,  as  to  the  bill  being  given 
up,  and  the  contract  for  the  wine  rescinded,  it  was  admis* 
aible  to  shew  that  fact ;  and,  on  its  being  read,  the  follow- 
ing appeared  in  a  postscript,  "  Do  not  remit  Dewis  to  pro- 
vide for  his  acceptance,  due  the  10th,  4502.;  if  you  do,  he 
will  not  pay  the  bill,  but  will  hold  the  money.  If  you  remit 
to  me  or  to  Mr.  Bolton,  it  shall  be  appropriated  as  it 
ought.*'  The  defendant  then  gave  in  evidence  a  letter, 
dated  the  26th  September,  1826,  written  by  Badnatt,  at 
Paris^  addressed  to  him,  and  in  which  he  said  ''  I  have 
written  several  times  to  Hallett,  and  once  to  Mr.  Sff- 
monds,  about  the  wine»  and  yesterday  got  another  letter 
from  HaUett,  saying,  that  Symonds  was  wilUng  to  cancel 
the  bargain.  In  conformity  therewith,  I  enclose  you  here- 
with a  note  tp  that  gentleman,  and  I  have  no  doubt  he 
will  do  as  you  wish,  as  to  the  acceptance." 

Under  these  circumstances,  it  was  submitted,  for  the 
defendant,  that,  as  the  bill  was  accepted  for  the  accom- 
modation of  BadnaU,  who  had  directed  Symonds  to  give 
it  up,  the  plaintiff  could  not  be  considered  a  holder  for 
value,  and  more  particularly  so,  as  he  acted  as  the,  agent 
of  Badnatt;  and  that  there  was  no  consideration  moving 
between  BadnaU  the  drawer,  and  the  defendant  as  the 
acceptor;  nor  any  as  between. the  plaintiff  and  Badnatt 
the  indorser. 
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The  learned  Judge  was  of  opinion,  that  the  plaintiff  1827. 
had  a  right  to  hold  the  defendant's  acceptance,  until  the 
150/.,  due  to  Symonds  from  the  drawer,  had  been  paid,  as 
the  bill  was  delivered  up  by  Symonds  to  the  plaintiff,  on 
his  undertaking  that  that  sum  should  be  paid,  although 
he  had  not,  in  point  of  fact,  paid  it.  The  Jury,  however, 
found  a  verdict  for  the  defendant : — leave  being  reserved 
to  the  plaintiff,  to  move  that  it  might  be  set  aside,  and  that 
a  verdict  might  be  entered  for  him  for  150/.,  if  the  Court 
should  be  of  opinion  that,  from  the  evidence  adduced  at 
the  trial,  he  had  proved  a  sufficient  consideration  to  sup- 
port his  claim  to  that  amount. 

Mr.  Serjeant  Spankie^  on  a  former  day  in  this  Term,  ac- 
cordingly obtained  a  rule  nm,  that  a  verdict  might  be  en- 
tered for  the  plaintiff,  for  the  above  sum,  or  a  new  trial 
granted,  on  the  ground,  that,  as  Symonds  would  not  have 
given  up  the  bill  to  the  plaintiff,  unless  he  had  consented 
to  pay  150/.  due  to  the  former  from  Badnall,  the  drawer, 
which  the  plaintiff  undertook  to  do,  and  in  consideration 
of  which  the  bill  was  delivered  to  him,  he  had  a  right  to 
recover  that  sum  from  the  defendant  as  the  acceptor. 

Mr.  Serjeant  WUde  now  shewed  cause,  and  submitted, 
that,  under  the  circumstances,  there  was  no  ground  what- 
ever to  disturb  the  verdict  found  for  the  defendant.  The 
plaintiff  acted  as  agent  for  BadnaU^  for  whose  accommoda- 
tion the  defendant  accepted  the  bill;  and  the  plaintiff  was 
aware  of  the  whole  of  the  transaction,  and  that  the  bill, 
when  it  arrived  at  maturity,  was  not  to  be  provided  for  by 
the  defendant,  but  by  Badnall.  The  plaintiff  also  nego- 
tiated with  Symonds  to  cancel  the  wine  contract,  and  give 
up  thei  defendant's  acceptance,  and  he  must  be  considered 
in  that  respect  as  acting  as  the  agent  of  Badnall  and 
SymondSf  and  although  he  knew  that  there  w^  no  con- 
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sideration  as  between  BadnaUf  the  drawer,  and  the  de* 
fendant,  yet  he  took  the  bill  from  SymondSy  and  now  saea 
on  it  as  if  he  were  the  principal.  The  plaintiff,  by  kia 
letter  to  Badnall,  on  the  2Sd  August,  shews,  that  he  knew 
the  bill  was  given  to  Symands  for  wine,  and  explains  the 
terms  on  which  the  latter  was  willing  to  give  it  up;  and 
from  the  subsequent  correspondence  in  September,  it  is  evi- 
dent that  he  acted  as  Badnatt^s  agent  for  the  purpose 
of  cancelling  the  wine  contract,  and  getting  back  the 
bill.  Although  the  plaintiff  agreed  to  pay  Symonds  ISOl., 
such  agreement  was  not  in  writing,  nor  has  he  per- 
formed it ;  and  Symonds,  though  a  bond  fide  creditor  of 
Badnall  on  another  account,  had  no  right  to  retain  the 
bill,  which  came  into  his  hands  for  a  specific  purpose,  and 
for  which  it  was  not  used.  Badnall  himself  could  not 
have  been  entitled  to  recover  as  against  the  defendant^ 
there  being  no  consideration  moving  between  them;  and 
the  plaintiff,  as  agent,  cannot  be  placed  in  a  better  situa- 
tion than  that  in  which  his  principal  stood  with  respect  to 
the  defendant,  who  accepted  the  bill  solely  for  the  accom- 
modation of  his  principal. 

Mr.  Serjeant  SpanMe,  in  support  of  die  rule. — ^The 
plaintiff  was  not  the  general  agent  of  Badnall.  He  merely 
acted  as  his  correspondent,  and  had  incurred  liabilities  on 
his  account;  and  BadnaU  having  been  discharged  from 
his  contract  with  Symonds  with  respect  to  the  wine,  on  an 
undertaking  by  the  plaintiff,  to  pay  the  latter  \50L,  due  to 
him  from  BadnaU,  the  drawer  of  the  bill,  the  defendant,  as 
the  acceptor,  is  liable  to  that  amount.  The  plaintiff  was 
in  possession  of  the  bill  when  he  gave  it  to  Symonds  for 
the  purpose  of  being  discounted,  it  having  been  indorsed 
to  him  by  BadnaU;  and  \{  Symonds  had  discounted  it»  the 
plaintiff  would  have  been  entitled  to  the  proceeds,  as  Bad^ 
naUyr%B  indebted  to  him;  and  there  was  no  specific  ap- 
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propriation  of  the  bill  by  bim.  The  plaintiff^  therefore,  as  1827. 
the  indorsee,  has  a  right  to  recover  against  the  defendant, 
as  the  acceptor;  nor  could  he  be  precluded  from  purchasing 
what  Symonds  had  a  right  to  dispose  of;  and  he  may  be 
considered  as  a  trustee  for  Symonds  as  to  this  l>ill.  There 
can  be  no  doubt,  but  that  Symonds  might  have  recovered 
against  the  defendant;  if  he  had  retained  the  bill  in  his  own 
possession;  and  as  the  plaintiff,  in  point  of  fact,  became 
the  purchaser  for  150/.,  he  is,  at  all  events,  entitled  to  re- 
cover that  sum  from  the  defendant;  and  a  verdict  must 
consequently  be  entered  for  him  to  that  extent. 

Mr.  Justice  Park. — This  case  is  so  extremely  confused, 
that  it  is  difficult  to  form  an  accurate  opinion  of  its  merits, 
so  as  to  arrive  at  a  satisfactory  conclusion.  I  shall,  how- 
ever, confine  myself  to  one  point,  on  which  alone  I  think 
that  a  new  trial  ought  not  to  be  granted,  nor  a  verdict 
entered  for  the  plaintiff,  for  the  sum  of  150/.,  which  is 
the  purport  of  his  application  to  the  Court.  The  circum- 
stances, from  which  I  arrive  at  the  conclusion  I  have  formed, 
are  shortly  these.  The  defendant  accepted  a  bill  for  450/. 
for  the  accommodation  of  Badnall,  by  whom  it  was  drawn, 
and  which  found  its  way  to  the  hands  of  Symonds  for  the 
purpose  of  being  discounted.  He,  at  first,  refused  to  do 
so,  but  afterwards  entered  into  a  negotiation  with  BadntM, 
through  the  plaintiff  as  his  agent,  to  take  the  acceptance 
in  payment  for  wine;  and  the  plaintiff  knew  that  that  con- 
tract was  afterwards  put  an  end  to,  he  himself  being  a 
party  to  the  negotiation.  Symonds,  however,  still  held 
this  bill  for  450/.;  and  the  plaintiff,  in  his  letter  to  Sad- 
nail  of  the  22d  jiugust,  states  that  Symonds  expected  to 
hold  the  defendant's  acceptance,  till  he  was  paid  150/., 
which  he  borrowed  on  BadnalTs  acceptance  for  300/.;  and 
which  acceptonce  he  (Symonds)  said  he  was  ready  to  give 
up,  as  he  could  not  get  it  discounted.    It  then  appears 
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1827.  ^^^  ^^  bill  in  question  was  deliyered  up  to  the  plaintifiV 
on  his  undertaking  to  pay  the  above  sum  of  150/.  This, 
too,  the  plaintiff  did  of  his  own  aecord,  although  the  eont- 
tract,  as  to  the  wine,  was  put  an  end  to.  I  Am  of  opinioa 
that  Symonds  had  no  right  to  make  this  stipulation,  nor 
could  he  maintain  an  actbn  against  the  defendant  aa  the 
acceptor,  as  he  had  created  new  terms  by  his  own  act,  with- 
out the  sanction  or  knowledge  of  BadnaU^  the  drawer; 
and  as  die  bill  came  into  the  hands  of  Synumds  for  a 
specific  purpose,  viz*  on  the  contract  for  the  sale  of 
the  wine,  he  had  no  right  to  pay  it  over  to  the  plaintiff 
on  his  agreeing  to  pay  him  the  150/.  then  due  to  him 
from  BadnuU;  nor  bad  be  any  right  to  create  a  lien 
on  the  property  of  another,  viz.  the  acceptance  of  the 
defendant,  which  was  left  with  him  in  the  first  instance 
for  a  specific  purpose,  which  has  not  been  satisfied.  I  am, 
therefore,  of  opinion  that  there  is  no  ground  for  this  ap- 
plication. 

Mr.  Justice  Burrough. — The  bill  was,  in  the  first  in- 
stance, accepted  by  the  defendant  for  the  accommodation 
otBadnalL  There  was  no  valid  consideration  moving  be- 
tween them  to  make  the  former  liable  to  the  latter;  and 
Symonds  had  no  right  to  require  payment,  firom  the  plain- 
tiff, of  the  sum  of  150/.,  due  to  him  from  BadnaU  on 
another  account. 

Mr.  Justice  Gaseleb. — Ajs  my  two  learned  Brothers 
are  of  opinion  that  Symonds  had  no  right  to  impose  on  the 
plaintiff  the  terms  of  paying  the  sum  of  150/.,  or  to  sue  the 
defendant  as  the  acceptor  of  the  bill,  there  is  an  end  of 
the  question.  However,  I  am  not  fully  prepared  to  come 
to  that  conclusion.  I  should  have  preferred  a  further  en- 
quiry, in  order  to  ascertain  for  what  purpose,  and  from 
what  motive,  the  defendant  became  a  party  to  the  con- 
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tnd  tor  the  wine;  as  well  as  the  actual  situation  in 
wUch  the  plaintiff  stood,  with  regard  to  Badnall.  If  the 
fenoerwere  only  the  agent  of  the  latter^  he  could  not,  by 
entering  into  a  contract  with  Symands,  make  the  defendant 
his  debtor.  But  as  the  Court  are  clear  on  the  other 
point,  and  as  I  am  not  prepared  to  ti&y  that  they  are  not 
wsmnted  in  coming  to  Uie  cokiclusion  they  have/ this  rule 
most  be — 

Discharged. 


Gains  v.  Bilson.  ^f^^^' 

Nov.  %iH. 

On  an  affidaTity  by  the  defendant's  attorney,  that  notice  if  a  cause  be 
of  trial  bad  been  giren  in  this  cause  for  the  last  Spring  As-  ^^e  aIS^ 
axes  at  Leicester ^  and  that  it  had  then  been  made  a  remanet  »  ?^T^  ^^^^  ®^ 


to  like  Summer  Assizes  following ;  and  that  the  attorney,  not  ry.  H  the  plain- 
having  received  notice  of  countermand,  had  issued  subpoe-  the^^use  at 
nas  for  the  attendance  of  witnesses  at  such  Summer  As-  Jj^i^'ei^^xhere- 
sizes:  but  that  the  cause  not  having  been  entered  by  the  ^ore,  where  no- 

,     ,  tice  of  trial  for 

marshal  on  the  second  day  after  the  commission-day,  the  the  inning  As- 
plaintiff*8  attorney  informed  the  defendant's  attorney  that  gh^,^d'tb« 
it  would  not  be  tried  at  those  Assizes,  as  he  had  not  cau^madeare- 

manet  to  the 

glTen  notice .  next  Sttmm§r 

Assises;   and 
the  defendant 

Mr.  Setjeant  Adams,  on  a  former  day  in  this  Term,  oh-  ^*J^ed  wS  hii 
t^Ded  a  rule,  calling  on  the  plaintiff  to  shew  cause  why  he  witnesses,  and] 

i_ij  lint,.  1  ^,  f«»»n*  ***  ^^ 

sDoald  not  pay  the  defendant  bis  costs,  to  be  taxed  by  one  cause  was  not 
of  the  Prothonotaries,  for  not  proceeding  to  trial  at  the  wardalippiied  ' 
Summer  Assizes.  ^*'';/?*'*?  ^ 

paid  by  the 
plaintiff  for  not 

Mr.  Seijeant  Taddy  now  shewed  cause,  on  an  affidavit  trial:— Held, 
of  the  plaintiff *8  attorney,  which  stated,  that,  shortly  after  r^^^^^^""*'' 
the  last  Spring  Assizes  at  Leicester,  he  informed  the 
defendant's  attorney,  that  he  did  not  intend  td  try  the 
cause  until  the  Spring  Assizes,  for  that  county,  in  18S8, 
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and  that  he  met  him  in  the  street  at  LeieeHer^  and  repeat- 
ed such  information  to  him*  shortly  before  the  commission* 
day  at  the  last  Summer  Aasizes. 


The  Court  observed,  that  there  was  no  ground  whatever 

for  the  application ;  a8»  if  a  cause  be  made  a  remanet  at  the 

Assiases,  a  written  notice  of  trial  is  necessary,  in  case  the 

plaintiff  intend  to  try  the  cause  at  the  following  Assizes^ 

as  the  same  Judge  does  not  go  the  same  circuit,  and  the 

Marshal  does  not  retain  the  records  in  his  custody;  and 

they  said,  that  there  was  a  distinction  as  to  causes  tried  at 

the  Sittings  in  London  or  Middlesex^  in  which    case 

they  are  entered  with  the  same  Marshals.     Besides,  here, 

the  plaintiff's  attorney  has  expressly  sworn,  that  he  told 

the  attorney  for  the  defendant  that  he  did  not  intend  to* 

proceed  to  trial  at  the  last  Summer  Assizes.    This  rule, 

therefore,  must  be — 

Discharged  with  costs. 


Wednudi^,  Elvin  and  Another  ».  Drummond. 

Nov.  ^  lit. 

The  piaiotiflb  X  HIS  was  an  action  against  the  defendant,  as  Sheriff 

noMuUdf*rf>-  ^^  Surrey,  for  an  escape  and  false  return  to  a  writ  of 

tainedarukfor  capias  ad  satisfaciendum.     At  the  trial,  before  Mr.  Ser- 

ft  new  triftlf 

which  was  silent  jeant  Onslow,  at  the  last  Spring  Assizes  for  the  county  of 
defwidMltwith*  Surrey,  an  objection  was  taken,  by  the  defendant's  counsel, 
tottS'"*  jr^e  ^^  *^^  ^^^^*  ^*  being  entitled  (jfeorge  Svd.  instead  o{  George 
piaintifi  a  cog-  4th;  and  the  learned  Serjeant  considering  the  objection  to 
Judgment,  '*and  be  Well  fouudcd,  directed  a  nonsuit.  A  rule  nisi  was  ob- 
tift  had  swJ-**"  ^^^^^  in  the  last  Easter  Term  to  set  it  aside,  and  that  a 
tained  damages    ncw  trial  might  be  granted,  which  rule  was  in  the  last  Term 

to  the  amount  ,        ,      ,  ,  .,  ,  ^   ^ 

of  one  shilling,    made  absolute,  but  was  silent  as  to  the  costs  of  the  non- 

besides  the  cosu 

to  be  taxed  by 

the  Prothonotary,  and  he  thould  think  the  plaintiffs  entitled."    The  Protbonotary  having  refused 

to  tax  the  pldntiffs  the  costs  of  the  nonsuit, — the  Court  would  not  interfere,  saying,  that,  as  the 

parties,  by  tbe  terms  of  the  cognovit,  bad  agreed  to  constitute  the  Protbonotary  their  arbitrator,  they 

must  be  bound  by  ius  decision. 
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suit,  and  the  motion  for  the  new  trial.    The  plaintiiFs  being         1827* 
prepared  to  try  the  cause  again  at  the  last  Assizes  at  Croy-        eltin  , 
don,  the  defendant's  attorney  gave  the  plaintiffs'  agent  a     D^|^^<„,p, 
cognovit  in  the  following  form,  viz,  "  I  hereby  confess  this 
action,  and  that  the  plaintiffs  have  sustained  damages  to  the 
amount  of  one  shilling,  besides  their  costs  to  be  taxed  by 
the  Prothonotary,  and  he  shall  think  the  plaintiffs  entitled." 

The  Protbonotary  having  refused  to  tax  the  plaintiffs' 
costs  of  the  nonsuit,  considering  it  to  be  a  fit  question  for 
the  opinion  of  the  Court — 

Mr.  Seijeant  Cross,  on  an  affidavit  of  the  above  facts, 
now  appUed  to  the  Court  to  direct  such  costs  to  be  taxed; 
and  he  relied  on  the  case  of  Booth  v.  Atherton  (a),  where, 
after  argument  on  a  special  case,  the  Court  directed  a 
new  trial,  the  cause  being  insufficiently  stated;  and 
the  defendant,  without  going  to  trial  again,  gave  the 
plaintiff  a  cognovit  f  the  Court  held,  that  the  defendant  was 
liable  to  pay  the  costs  of  the  former  trial :  and  on  Jack- 
son V.  HaUam  (6),  where,  the  plaintiff  having  obtained  a 
verdict,  the  Court,  on  the  application  of  the  defendant, 
granted  a  new  trial,  on  the  ground  that  the  Judge  had 
misdirected  the  Jury  in  point  of  law;  but  the  rule  for 
the  new  trial  was  silent  as  to  costs ;  and  the  defendant, 
without  going  to  trialj  gave  the  plaintiff  a  cognovit;  the 
Court  held,  that  the  defendant  was  liable  to  pay  the 
costs  of  the  trial.  That  case  is  precisely  in  point,  as  here 
the  rule  for  the  new  trial  having  been  made  absolute, 
the  defendant  afterwards  settled  the  action  by  giving  a 
cognovit,  whereby  he  admitted  that  the  plaintiffs  had 
a  good  cause  of  action.  In  Tidd^s  Practice  it  is  stat- 
ed (c),  that  when  the  rule  is  silent  as  to  costs,  the  costs 
of  the  first  trial  are  not'  in  general  allowed  in  the  King's 


(a'  6  Term  Rep.  \AA,  (ft)  2  Barn.  &  Aid.  317- 

(e)  Vol.  2,  7th  Edit.  922. 
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1827.         Benckf  which  ever  way  the  verdict  may  go  upon  the 


Elyin 

V. 

Orummomo. 


cond  trial ;  but  that,  in  this  Court,  the  rule  is  different ;  as 
here,  if  a  new  trial  be  granted,  and  the  rule  say  nothing 
about  costs,  if  the  verdict  on  the  second  trial  go  the  same 
way,  the  party  succeeding  is  entitled  to  the  costs  of  both 
trials*  And  if  the  plaintiffs  in  this  case  had  succeeded 
on  the  second  trial,  it  is  quite  clear  that  they  would  have 
been  entitled  to  the  costs  both  of  the  nonsuit  and  of  the 
motion  to  set  it  aside. 

[Mr.  Prothonotary  WatUngton  stated,  that  when  the 
parties  came  before  him,  affidavits  were  produced  on  both 
sides  as  to  the  costs  of  the  nonsuit.  That  he  considered 
this  case  to  be  altogether  distinguishable  from  that  of 
Jackson  V.  Hattam,  as  here  the  plaintiffi  were  nonsuited^ 
and  there  the  plaintiff  obtained  a  verdict;  and  that  on 
reading  the  plaintifis*  affidavits,  he  thought  they  were  not 
entitled  to  the  costs  of  the  nonsuit] 

Mr.  Justice  Park.  — The  parties  constituted  the  Pro- 
thonotary their  arbitrator;  and  his  decision  must  be  deem- 
ed final:  and  although  in  point  of  justice  the  plaintiffs 
might  be  entitled  to  the  costs  of  the  nonsuit,  yet  they 
must  be  bound  by  the  terms  of  the  cognovit,  by  which 
they  consented  that  the  cost^  to  which  they  might  be  en- 
titled, were  to  be  allowed  according  to  the  discretion  of 
the  Prothonotary.  He  acted  on  affidavits  made  by  both 
parties;  and  it  would  be  too  much  for  us  to  say,  that  he 
has  not  exerpised  a  sound  discretion. 

Mr.  Justice  Burrouoh  and  Mr.  Justice  Gaselee  con- 
curring— 

Rule  refused. 
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Freeman,  Gent.,  One  &c.,  v.  Burgess.  Tkund^, 

A  RULE  was  obtained  by  Mr.  Serjeant  Cross  on  a  former  x^e  gnntor  of 
day  in  this  Term,  calling  on  the  plaintiff  to  shew  cause  why  "  wnuity,  dii- 
the  defendant  should  not  be  discharged  oiH  of  the  custody  the  inaoWent 
of  the  Sheriff  of  Middhsea?,  on  hi?  entering  a  common  ap-  i  otoH  c.  119, 
pearance  i  on  affidavits,  which  stated  that  the  defendant  was  l^^^  ^^y^|, 
arrested  by  the  Shetiff  of  Middlesex,  at  the  suit  of  the  plain*  *u'«'7  ^of  ^- 

,_,  ri*>»  1  -•■■•  n  1  A..     re«rt  which  be- 

tm,  for  8O1.9  under  and  by  virtue  of  an  attacbment  of  pnvi-  came  due  sub* 
lege.    That  on  the  4th  May,  18S6,  the  defendant  was  dia-  ZbaiJ^.'^nd ' 
charged  under  the  Insolvent  Debtors'  Act.    That  he  had  ^"*'^i!!l^"^*^ 

^  waa  obliged  to 

had  no  dealing  or  transaction  whatever  with  the  plaintiff  pay*    Where, 
since  his  discharge.    That,  in  ilforcA,  18^5,  the  plaintiff  be-  fendamhad 
came  the  surety  or  guarantee  tor  the  defendant,  for  the  pay-  ^a^rrach  cfr- 
ment  of  an  annuity  for  the  life  of  the  defendant,  granted  to  oimstanoet,  the 
ope  Robert  Stewart,  of  &c,,  and  secured  by  covenants  of  todiKhargehim 
the  plaintiff  and  defendant,  and  also  by  a  judgment  entered  on  a^modon  to 
up  against  them;  and  that  the  present  cause  of. action  a"**a«^*bu° 
arose  from  the  plaintiff's  having  paid  the  sum  of  80/.  for  left  him  to  de- 

,  .-  -^       !_•  I.  L     1    1  J  •  fend  the  acdon; 

arrears  of  the  said  annuity,  which  had  become  due  smce  although  the 
the  defendant'0  discharge.    That  the  state  of  the  transac-  ^^ed  ^dUvT 
tioQs  between  the  defendant  and  plaintiff  was  entered  in  ^^^^>  and  the 

*^  grantee  had 


the  defendant's  schedule  of  debts,  upon  his  discharge  un*  proved  the  va- 
der  the  Insolvent  Act,  in  the  words  and  figures,  or  to  the  ity,  which*^u* 
effect  foUowing  (that  is  to  say)—"  No.  17,  Robert  Stewart,  ^^^^^^ 
of  &c.,  565/.    He  advanced  600/.  to  me  (the  insolvent)  on  »<»«« »«  p^f- 

-  ..irf.^..  •        1*1    -»«■>«       8uanceofthe 

the  annuity-bond,  for  65L  per  annum,  m  which  Mr.  An-  lothiecUonof 
drew  Freeman,  No.  3  &  18  in  my  schedule,  jomed.  The  ^^  •^^"^• 
65/.  insert  for  interest.  No,  18,  Mr.  Andrew  Freeman, 
of  &c.  Atty.  Dr.  No.  3,  565/.  I  schedule  him  for  thia 
amount,  he  having  joined  me  in  an  annuity-bond,  as  stated 
No.  1 7«  He  is  also  the  holder  of  several  bills  of  exchange, 
all  of  which  I  have  satisfied,  but  they  remain  in  his  hands ; 
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1827>  the  amount  and  particulars  I  am  unable  to  state.  He  also 
holds  a  policy  of  insurance,  on  my  life,  for  200/.,  which  I 
have  assigned  to  him  as  a  security  for  163/.,  previous  to  his 
entering  into  the  said  annuity-bond ;  and  at  the  time  of  my 
receiving  the  600/.,  I  paid  him  the  163/.,  but  he  omitted  to 
give  up  the  policy  of  insurance,  and  now  refuses  so  to  do.** 
That  the  defendant  caused  due  notice  to  be  given  to  the 
plaintiff,  of  his  intention  to  avail  himself  of  the  Insolvent 
Debtors*  Act,  according  to  the  directions  of  the  act.  That 
the  plaintiff  appeared  in  the  Insolvent  Court,  by  counsel, 
and  ineffectually  opposed  the  defendant's  discharge,  on 
the  ground  that  the  whole  of  a  yearly  salary,  and  yearly 
emoluments,  which  the  defendant  was  in  receipt  of,  should 
be  given  up  to  his  creditors,  which  the  Insolvent  Court 
thought  unreasonable.  That  a  further  entry  was  made  in 
the  defendant's  schedule,  as  follows: — *'  No.  3,  Andrew 
Freeman  (detaining  creditor)  S&L  and  upwards,  and  costs. 
He  joined  me  in  an  annuity-bond,  for  65/.  per  year,  to  R, 
Stewart,  No.  17,  in  my  schedule,  and,  in  November  last,  I 
believe  he  paid  ^ZL  to  the  said  Mr.  Stewart,  on  account 
of  the  said  annuity.**  That  the  plaintiff  claimed,  from  the 
assignee  of  the  defendant's  estate,  under  the  Insolvent  Act, 
a  dividend,  as  well  upon  the  said  sum  of  565/.,  as  upon  the 
said  sum  of  22/.,  and  received  a  dividend  upon  the  22/. 
only,  and  that  Stewart,  as  the  grantee  of  the  annuity,  was, 
on  application  to  the  Commissioners  of  the  Insolvent  Court, 
allowed  to  prove  his  debt  at  the  sum  of  4d7/. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  an  affidavit  of 
the  plaintiff,  which  stated,  that  he  did  not  instruct  counsel 
to  oppose  the  discharge  of  the  defendant  under  the  Insolvent 
Debtors'  Act,  but  to  require  his  (the  plaintiff's)  name  to  be 
struck  out  of  the  defendant's  schedule,  as  being  his  creditor 
for  565/.,  he  (the  plaintiff)  being  of  opinion  that  he  was  only 
a  creditor,  at  the  time  of  the  defendant's  discharge,  for  about 
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981*9  a  balance  due  to  the  plaintiff  on  the  first  halfyear*8  1827. 
payment  of  the  annuity  mentioned  in  the  defendant's  affi- 
davit. That  he  was  employed  by  a  creditor  of  the  defend- 
ant to  mstruct  counsel  to  get  a  part  only  of  hb  (the  de- 
fendant's) salary  and  emoluments  as  a  surveyor  of  taxes, 
set  apart  towards  payment  of  his  creditors;  that  he  had 
not  received  any  dividend  under  the  estate  of  the  de- 
fendanty  and  that  he  held  a  policy  of  insurance  upon  the 
life  of  the  defendant,  the  annual  premium  of  which  he 
had  paid,  but  which  he  was  ready  to  deliver  up  on  being 
indemnified  from  the  payment  of  the  annuity.  Under 
these  circumstances,  the  learned  Serjeant  submitted,  that 
the  only  question  was,  whether  or  not  the  defendant  were 
entitled  to  be  relieved  by  a  summary  application  to  the 
Court,  on  the  ground  of  his  having  been  discharged  under 
the  Insolvent  Debtors'  Act,  1  Geo.  4,  c.  119;  or,  whether 
or  not  by  such  discharge  his  person  were  protected  against 
the  plaintiff's  demand  for  the  arrears  of  the  annuity 
granted  by  the  Insolvent  to  Stewart,  which  became  due 
subsequjptly  to  the  defendant's  discharge,  and  which  were 
paid  by  the  plaintiff  as  his  surety.  As  the  defendant  was 
discharged  on  the  4th  ilfny,  1886,  the  statute  7  Geo.  4, 
c.  57,  cannot  apply,  that  statute  not  -having  passed  until 
the  26th  of  that  month.  It  may  be  laid  down  as  a  gene- 
ral principle,  that  a  person  discharged  under  an  Insolvent 
Act, 'is  liable  to  his  surety  for  payments  made  by  him 
for  the  arrears  of  an  annuity  accruing  due  after  his  dis- 
charge ;  and  in  this  case,  the  question,  as  to  the  defendant's 
liability  to  be  arrested  at  the  suit  of  the  plaintiff,  will  de- 
pend on  the  terms  of  the  statute,  1  Geo.  4,  c.  1 19,  s.  10  (a), 
which  is  of  the  same  import  as  the  16th  section  of  51  Geo.  S, 

(a)  By  wUch   it    is   enacted,  able  by  way  of  annuity,  or  other- 

'*  tbat  all  and  every  creditor  and  wise,  at  any  future  time  or  times, 

creditors    of  any   prisoner,    for  by  virtue  of  any  bond,  covenant^ 

any  sum  and  sums  of  money  pay-  or  other  securities,  of  any  nature 
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1827.  c.  125,  with  the  exception,  that  by  the  1  Oeo.  4,  the  amount 
upon  Which  the  dividend  of  the  prisoner's  estate  shall  be 
calculated,  and  the  terms  and  conditions  on  which  the 
same  shall  be  received,  shall  be  first  settled  by  the  Com- 
missioners of  the  Insolvent  Court.  Both  these  sections 
apply  to  annuity-creditors  only;  and  here  the  defendant 
has  been  itrrested  at  the  suit  of  his  surety.  In  Page  y. 
Bussell  (tt),  it  was  decided,  that  a  person  discharged  un- 
der the  statute  51  Gro.  S,  c.  1S5,  was  liable  Co  his  surety, 
for  the  arrears  of  an  annuity  due  since  his  discharge, 
whidi  the  surety  had  been  oUiged  to  pay ;  and  die  I6th 
section  of  the  act  was  there  referred  to,  as  wdl  as  the 
statute  49  Oeo.  S,  c.  121,  s.  17,  irom  which  it  was  in- 
sisted, that  the  debtor,  under  the  51  Geo.  9,  was  placed 
in  pari  loco  with  a  bankrupt,  under  the  49  Geo.  3,  c.  121, 
and,  therefore,  that  It  followed,  that  he,  as  well  as  the 
bankrupt,  should  be  discharged  of  all  demands  in  re- 
spect of  the  annuity,  and  that  the  surety  could  no  more 
resort  to  hitb  for  repayment  of  the  arrears,  than  he  could 
have  done  if  he  had  been  a  bankrupt;  but  Mr.  Justice  Le 
Blane  said,  ^' the  51  Geo.  S  says,  that  the  annuity-creditor 
shall  be  entitled  to  be  admitted  a  creditor,  but  it  does  not 
say  that  the  debtor  shall  be  discharged  in  the  same  man- 


whatsoever,  may  be  and  shall  be  en-  condidons  on  which  the  same 
titled  to  be  admitted  a  creditor  or  shall  be  received,  being  first  set- 
creditors,  and  shall  be  entitled  to  tied  by  the  said  Court ;  and  with- 
reodve  a  dmdtiid  or  dindeads  out  prejudice  in  future  to  their  re. 
of  the  estate  of  «u€h  prisoner,  in  spective  securities,  otherwise  than 
such  manner,  and  upon  such  as  the  same  would  have  been  af- 
terms  and  conditions  as  such  fected  by  a  proof  made  in  respect 
credhor  or  creditors  wouM  have  thereof,  by  a  creditor,  under  a  com- 
been  entitled  unto  by- the  laws  mission  of  bankrupt,  and  a  certifi- 
now  in  force,  if  such  prisoner  had  cate  obtained  by  the  baiikrupt  un- 
hecome  bankrupt;  the  amount  der  such  commission/' 
upon  which  sadi  dividend  Bhali  (a)  2  Mau.  &  Selw.  551. 
be  cakulated,  and  the  terms  and 
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ner  as  if  he  had  been  a  bankrupt;  *'  and  Mr.  Justice  Bay*  1^ 
ley  saidi  *'  even  in  the  case  of  a  bankrupt^  if  the  annuity- 
creditor  do  not  come  in  and  provci  but,  disregarding  the 
bankruptcy,  sue  the  surety,  the  surety  cannot  insist  on 
the  certificate;  and,  if  he  cannot,  may  not  the  surety  af-* 
terwards  resort  to  the  bankrupt?  The  present  is  a  debt, 
accrued  since  the  debtor's  discharge,  and  therefore  the 
plaintiff*  is  entitled  to  judgment."  In  the  subsequent  case 
o{  Flanagan  y.  Watkins  (a),  it  was  decided,  that  a  surety 
under  an  annuity-deed,  who  had  redeemed  the  annuity  ' 
subsequently  to  the  bankruptcy  and  certificate  of  the 
grantor,  might  maintain  an  action  of  debt  against  him,  on 
an  indemnity-bond,  for  the.  sum  paid  by  such  surety  for 
the  value  of  the  annuity,  on  its  redemption,  although  the 
grantee  had  proved  for  the  arrears  and  value  of  the  annuity, 
under  the  statute  48  Geo.  S,  c.  ISl,  s.  17 :  and  the 
judgment  of  the  Court  of  King's  Bench,  in  that  case, 
was  affirmed  in  the  Exchequer  Chamber,  in  error  (A). 
No  distinction  can  be  drawn  between  redemption  and 
payment;  for,  in  Welsh  v.  Welsh  (c),  it  was  held,  that  a 
surety  in  an  annuity-deed,  who  was  compelled  by  the  annu- 
ity creditor,  after  the  bankruptcy,  and  allowance  of  the 
certificate^  of  the  principal,  to  pay  several  sums  for  arrears 
due  after  the  issuing  of  the  commission,  was  not  within 
the  statute  49  Geo.  3,  c.  121,  s.  8,  and,  therefore,  that  he 
might  have  an  action  against  the  principal  for  such  sums, 
and  hold  him  to  bail.  In  that  case  the  application  was 
similar  to  the  present,  and  the  only  distinction  is,  that 
there  the  party  seeking  to  be  discharged,  had  become 
bankrupt,  and  Lord  Ellenborough  said,  "  the  surety  can- 
not compel  the  annuity-creditor  to  come  in  and  prove,  and 

Ko)  3  Bara.  &  Aid.  186 ;  S.  C.  (ft)  See  8  B.  Moore,  604. 
(in  error);  8  B.  Moore,  480;  1  (c)  4  Mau.  &  Selw.  333. 
Blag.  413. 
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1827.  it  is  not  a  debt  quoad  the  surety  until  he  is  in  a  condition 
to  be  damnified  by  it.  If  the  Legislature  intended  such  a 
case  as  this,  they  have  not  so  said,  nor  have  they  used  lan- 
guage sufficiently  clear  to  enable  us  so  to  say;"  and  Mr. 
Justice  Le  Blanc  added,  "  by  section  17,  the  annuity-cre- 
ditor, whether  there  shall  or  shall  not  be  arrears  due,  may 
prove  for  liie  value  of  the  annuity ;  *'  and  here  the  only  acts 
in  force,  at  the  time  of  the  defendant's  discharge,  were  the 
49  Geo.  S,  and  1  Geo.  4. 

Mr.  Seijeant  Cross,  in  support  of  his  rule. — ^The  case  of 
Page  V.  BusseU  is  altogether  distinguishable  from  the 
present,  as  there  the  annuity-creditor  could  not  come  in 
and  prove,  as  in  a  case  of  bankruptcy,  and  the  surety 
was  compelled  to  pay,  under  the  express  terms  of  the  In- 
solvent Act  The  same  reason  applies  to  Welsh  v.  Welsh^ 
for  in  that  case  the  annuity-creditor  had  not  proved  the 
debt  under  the  commission.  The  only  decision,  there-: 
fore,  which  militates  against  die  present  application,  is 
that  of  Flanagan  v.  Watkins,  where  the  grantee  had 
proved,  under  the  commission,  for  the  arrears  and  value  of 
the  annuity.  There,  however,  the  grantor  had  become 
bankrupt,  and  had  given  a  bond  to  his  surety,  conditioned 
to  indemnify  him  from  the  payment  of  the  annuity;  on 
which  collateral  security  the  action  was  founded ;  and  the 
question  there  was,  not  whether  an  action  could  be  main- 
tained against  the  bankrupt,  but  whether  or  not  he 
should  be  discharged  from  custody.  Here,  however, 
there  was  no  indemnity-bond;  and  although  the  de- 
fendant may  be  liable  to  the  plaintiff,  yet  his  person  is 
privileged  from  arrest.  If  an  annuity-creditor  come  in 
and  prove  his  debt,  and  obtain  for  it  10^.  in  the  pound, 
he  cannot  afterwards  proceed  against  the  surety  for  the 
whole  value  of  the  annuity.  Again,  the  grantor's  estate 
may  be  sufficient  to  pay  \5s.  in  the  pound,  to  the  grantee, 
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and  if  so,  the  ktter  cannot  daim  the  whole  of  the  annuity  1827. 
from  the  sttitety.  Ifhe  could,  he  would  in  fact  be  paid  twice. 
The  defendant  has  satisfied  the  price  of  the  annuity,  as 
yalued  by  the  ccmunissioners,  and  the  plaintiff  has  received 
a  dividend,  and  yet  the  defendant  is  now  called  on  as  if  he 
had  paid  nothing.  Here,  the  question  will  not  depend  on 
the  constructioD  of  the  8th  and  17tfa  sections  of  the  stalute 
49  Geo*  S,  as  to  proof  of  the  value  of  the  annuity,  or  whe- 
ther the  plaintiff,  as  surety  for  the  defendant,  be  or  be  not 
entitied  to  recover  the  sum  for  which  the  present  action  is 
brought,  but  whether  or  not  he  Were  justified  in  arreiting 
the  defendant,  and  causing  him  to  be  detained  in  custody. 
The  express  object  of  the  statute,  1  Geo.  4,  was  to  protect 
the  person  of  an  insolvent  after  his  discharge.  By  the 
25th  section,  it  is  enacted,  that  when  any  order  for  the  dis- 
charge of  a  prisoner  shall  be  made,  the  commissioners  of 
the  Insolvent  Court  may  order  a  judgment  to  be  entered 
.up  against  him,  in  on^  of  the  superior  courts,  in  the  name 
of  the  provisional,  or  subsequent  assignees,  for  the  amount 
of  the  debts  of  the  prisoner,  which  shall,  at  the  time  of  the 
order,  remain  due  an^^unpaid  to  the  creditors,  and  from 
which  such  prisoner  shall  be  discharged  by  such  order ; 
and  that  the  prisoner  shall  execute  a  warrant  of  attorney, 
to  authorize  the  entering  up  such  judgment;  and  the  com- 
misdoners  may  permit  execution  to  be  taken  out  thereon, 
when  there  are  assets,  and  the  prisoner  is  of  ability 
to  pay.  Here,  the  grantee  has  proved  a  debt  of  497/., 
the  amount  of  the  annuity,  as  valued  by  the  commission* 
ers,  and  the  judgment  has  been  accordingly  entered  up 
for  that  sum,  and  the  grantee  may,  on  application  to 
the  commissioners,  and  on  shewing  that  the  defendant 
has  effects,  or  is  able  to  pay,  have  an  execution  sued 
out  upon  that  judgment;  and  the  surety,  by  redeem- 
ing  the  annuity  or  paying  the  amount  proved,  might  stand 
in  the  place  of  the  annuity-creditor,  and  take  out  ex- 
ecution accordingly.    In  Flanagan  v.  Waikins,  the  plain- 

VOL.  I.  H 
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1827.  tiiF  sued  on  a  collateral  bond.  Here  the  defendant  only 
seeks  to  be  discharged  from  his  arrest,  and  by  the  d6th 
section  of  the  statute  1  Geo.  4,  it  is  provided  that  a  pri- 
scmer,  after  judgment  is  entered  up,  is  not  to  be  subject  to 
imprisonment  by  reason  of  the  same,  and  that  if  he  be  ar- 
rested upon  it,  he  may  be  discharged  by  the  order  of  a 
Judge  of  the  Court  from  which  the  process  issued*  As, 
therefore,  the  grantee  has  claimed  for  the  value  of  the 
annuity  on  which  judgment  has  been  entered  up,  and  the 
plaintiff  has  actually  received  a  dividend,  he  cannot  be  en- 
titled to  detain  the  defendant  in  custody,  nor  ought  he  to 
have  arrested  him  in  the  first  instance. 

Mr.  Justice  Park. — ^This  is  an  application  to  discharge 
the  defendant  out  of  the  custody  of  the  Sheriff,  on  his  en- 
tering a  common  appearance.  It  has  not  been  denied,  that 
he  is  liable  to  an  action  at  the  suit  of  the  plaintiff.  In- 
deed, all  the  cases  to  which  we  have  been  referred,  clearly 
shew  that  he  iA.  It  has  been  insisted  that  it  is  a  great  hard- 
ship to  keep  him  in  custody,  and  that,  as  he  ought  not  to 
have  been  arrested,  he  is,  under  the  circumstances,  entitled 
to  be  discharged  on  motion;  but  he  may  bring  the  matter 
before  tlie  Court  in  another  and  a  better  shape;  andVith  re- 
spect to  the  hardship  the  defendant  may  sustain,  by  being 
kept  in  confinement,  that  is  an  argument  that  may  apply  to 
many  other  cases :  for  instance,  to  a  case  of  coverture,  where 
the  Court  will  sometimes  interfere,  on  motion,  as  if  it  be 
shewn  that  the  plaintiff  knew  that  he  had  been  treating  with 
a  married  woman ;  but  in  general  they  will  leave  her  to  plead 
her  coverture.  Besides,  we  are  not  to  be  influenced  by  a 
mere  hardship  cast  on  a  particular  party;  and  I  am  clearly 
of  opinion,  that  in  this  case  the  defendant  is  not  entitled 
to  his  discharge.  If  he  have  a  good  ground  of  defence,  he 
may  put  it  on  the  record.  All  the  cases,  from  that  of 
Page  V.  Bussell,  which  was  decided  in  1814,  establish  the 
principle,  that  an  insolvent  debtor  after  his  discharge. 
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or  a  bankrupt  who  has  obtained  his  certificatei  is  lia-  1827. 
ble  to  his  surety,  for  the  arrears  of  an  annuity  due  since 
the  discharge  of  the  one,  or  the  issuing  of  the  commission 
against  the  other;  and  that  principle  was  sanctioned  in 
Flanagan  v.  Waikins,  by  the  Court  of  King's  Bench,  who 
were  unanimously  of  opinion,  that  a  surety  under  an  annu- 
ity-deed, having  redeemed  the  annuity  subsequently  to  the 
bankruptcy  of  the  grantor^  might  maintain  an  action  for  the 
value,  against  the  bankrupt,  who  had  obtained  his  certifi- 
cate, and  that  although  the  grantee  had  proved  imder  the 
commission  in  pursuance  of  the  17th  section  of  the  statute 
49  Geo,3f  c.  121 ;  and  that  judgment  was  afterwards  af- 
firmed in  the  Court  of  Exchequer  Chamber,  after  a  ftiU 
and  able  argument;  and  there  can  be  no  question  but  that 
that  decision  is  right.  It  has  been  said,  that  that. case 
differs  from  the  present,  as  there  the  action  was  brought  on 
an  indemnity-bond.  It  is,  however,  an  express  authority 
to  shew,  that  the  defendant  is  liable  to^an  action  at  the  suit 
of  the  plaintifi;  and  if  so  he  is  not  entitled  to  be  relieved  on 
this  application.  In  Touissant  v.  Mariinnant  (a),  it  was 
held,  that  if  a  surety,  bound  with  his  principal  for  payment 
of  money  by  instalments,  take,  firom  the  principal,  a  bond 
conditioned  for  payment  of  the  amount  of  the  instalments 
before  the  first  of  them  will  be  due,  and  before  that  time  the 
piindpal  become  bankrupt  and  obtain  his  certificate,  and 
afterwards  the  instalment  bond  be  discharged  by  the  sure- 
ty, he  cannot  maintain  an  action  of  assumpsit  against 
the  principal,  as  for  money  jmid  to  his  use,  on  the  ground, 
that,  where  a  surety  will  not  rely  on  the  promise  which  the 
law  wfll  raise,  but  takes  a  bond  as  a  security,  he  has  chosen 
his  own  remedy,  and  therefore  cannot  resort  to  an  action 
of  assumpsit  Here,  however,  it  has  been  contended,  that 
the  defendant  was  not  liable  to  be  arrested  at  the  suit  of 
the  plamtiff;  but  in  fFebh  v.  Welsh,  where  the  surety,  in 

(a)  2  Term  Rep.  100. 
h2 
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an  annuity-deed,  was  compelled  by  the  annuity-creditor,  af^ 
ter  the  bankruptcy  and  allowance  of  the  certificate  of  the 
principal,  to  pay  several  sums  for  arrears  due  after  the 
issuing  of  the  commission,  it  was  held,  that  he  waa 
not  within  the  statute  49  Geo.  3,  c.  121,  and  therefore 
that  he  might  liavean  action  against  his  principal  for  such 
sums,  and  hold  him  to  bail.  That  is  this  very  case ;  and 
Lord  EUenbarough  there  said,  *'  The  surety  cannot  com- 
pel the  annuity  creditor  to  come  in  and  prove;  and  it  is 
not  a  debt  gvoad  the  surety  until  he  is  in  a  condition  to 
be  damnified  by  it."  Although  the  statute  40  Geo*  3  con- 
tains no  provision  for  this  particular  case,  yet  the  late  act, 
6  Geo.  4,  c.  16,  is  expressly  applicable  to  it;  for  by  the 
fiSth  section  it  is  enacted,  "  that  it  shall  not  be  lawful  for 
any  person  entitled  to  any  annuity  granted  by  any  bank- 
rupt, to  sue  any  person  who  may  be  collateral  surety  for 
the  payment  of  such  annuity,  until  such  annuitant  shall 
have  proved  under  the  commission  against  such  bankrupt 
for  the  value  of  such  annuity,  and  for  the  payment  thereof; 
and  that  if  such  surety,  after  such  proof,  pay  the  amount 
proved  as  aforesaid,  he  shall  be  thereby  discharged  from 
all  claims  in  respect  of  such  annuitji ;  and  if  such  surety 
shall  not  (before  any  payment  of  the  said  annuity,  subse- 
quent to  the  bankruptcy,  shall  have  become  due,)  pay 
the  sum  so  proved  as  aforesaid,  he  may  be  sued  for  the  ac* 
cruing  payments  of  such  annuity,  until  such  annuitant 
shall  have  been  pi^id.or  satisfied  the  amount  so  paid,  with 
interest  thereon,  at  the  rate  of  4/.  per  cent,  per  annum, 
from  the  time  of.no^ce  of  such  proof,  and  of  the  amount 
thereof,  being  given  to  such  surety;  ^id  after  such  pay- 
ment or  satisfaction,  such  surety  shall  stand  in  the  place 
of  such  annuitant,  in.  respect  of  such  proof  as  aforesaid,  to 
the  amount  so  paid  or  satisfied  as  aforesaid  by  such 
surety."  That  is  a  true  exposition  of  the  intention  of  the 
Legislature  at  the  time  the  statute  40  Geo.  3  was  passed. 
I  am  therefore  of  opinion  that  there  is  no  colour  for  this 
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application^  and,  consequently,  that  the  rule  must  be  dis- 
charged< 

Mr.  Justice  Burrough. — It  is  not  necessary  for  us  to 
decide,  on  this  motion,  whether  or  not  the  action  were  well 
brought.  But  all  difficulty  on  that  point  appears  to  me 
to  he  removed  by  the  55th  section  of  the  6  Geo.  4,  c.  16. 
Still,  however,  should  any  doubt  remain,  the  defendant  is 
not  entitled  to  be  discharged  out  of  custody,  without  pro- 
curing bail,  to  which  the  plaintiff  is  clearly  entitled.  We 
therefore  are  not  bound  to  interfere,  or  relieve  the  defend- 
ant on  thb  summary  application,  as  he  has  his  remedy 
by  pleading  to  the  action. 

Mr.  JustTce  Gaselee. — It  does  not  appear  that  the 
grantee  of  the  annuity  has  availed  himself  of  the  judgment 
and  warrant  of  attorney.  The  plaintiff,  as  surety,  cannot 
cause  execution  to  be  sued  out  on  the  judgment,  until  he 
has  paid  the  value  of  the  annuity  as  fixed  by  the  commis- 
sioners ;  and  even  if  it  should  be  ascertained  that  the  de- 
fendant has  effects,  or  is  of  ability  to  satisfy  the  execution 
when  taken  out,  the  property  of  an  insolvent,  acquired  af- 
ter his  discharge,  and  the  sum  raised  thereon,  is  to  be  dis- 
tributed rateably  amongst  all  )m  creditors.     This  rule 

therefore  must  be  — 

Discharged. 
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RowLEs,  Demandant;  Lcjstv,  Tenant. 
rE.T.8G.4.  R0UI94.] 
1  HIS  was  a  writ  of  entry  sur  abatement  f  in  the  cut  and  per' 
The  demandant,  in  his  count,  demanded  against  the  tenant, 
six  messuages,  six  mills,  two  barns,  two  stables,  six  out- 
houses, six  yards,  two  gardens,  two  orchards,  one  hundred 
acres  of  arable  land,  one  hundred  acres  of  meadow  land,  one 
hundred  acres  of  pasture  land,  one  hundred  azres  of  wood- 
land, one  hundred  acres  of  underwood,  one  hundred  acres 
of  land  covered  with  water,  and  one  hundred  other  acres  of 
other  lands,  with  the  appurtenances,  situate  and  being 
in  the  parish  of  Stonehouse,  in  the  county  of  Gloucester, 
acresofmeadow  which  the  demandant  claimed  to  be  his  right  and  inherit- 


Friday, 
Is^oy  2Zd. 

In  a  writ  of  en- 
try $ur  ahats- 
nunt,  in  the  ciU 
and  per,  the  de- 
mandant, by  hia 
Gonnt,  demand- 
ed tiz  ines&uag- 
ea,  »ix  mills, 
two  barns,  two 
stables,  six  out- 
houses, sic 
yards,  two  gar- 
dens, two  or- 
chards, one 
hundred  acres 
of  arable  land, 
one  hundred 


ance. 


and  into  which  the  tenant  had  not  entry,  but  by 
Richard  Dennison  Cumberland  and  Susannah  his  wife, 
to  which  said  Susannah,  Robert  Timbrell  devised  the 
same,  and   which  said  Robert   Timbrell  unjustly  abated 


land,  one  huU" 
dred  acres  of 
pasture  land, 
one  hundred 
acres  of  wood- 
land, one  hun- 
dred acres  of 
underwood,  one 

hundred  acres  of  land  covered  with  water,  and  one  hundred  other  acres  of  other  land,  with  the 
appurtenances;  and  stated  his  title,  as  cousin  and  heir  of  one  H,  &,  upon  whose  death  one  A.  7*. 
abated,  and  devised  the  estate  to  R.  D,  C,  and  S.,  his  wife,  by  whom  the  tenant  had  entry. 
Tile  tenant,  as  to  the  said  messuages,  mills,  barns,  stables,  outhouses,  gardens,  orchards,  and  thirty 
acres  of  land,  tftirty  acres  of  meadow,  and  thirtif  teres  of  pasture,  with  the  appurtenanees,  parcel 
of  the  said  land  in  the  said  count  mentioned,*'  said,  **  that  the  demandant  ought  not  to  have  .Ms  seisin 
of  the  messuagea or  tenements,  with  the  land  and  appurtenances,  in  the  said  count  mentioned,  or  amy 
part  thereqf,**  and  pleaded,  that  R.  S.,  being  seised  of  the  messuages,  &c.,  devised  the  same  to  A. 
7*.  in  fee;  that  it.  T,  became  seised  of  the  messuages,  and  afterwards  devised  them  to  &,  the  wife 
of  K  D.  C,  and  her  hein,  for  ever;  that  R.  D.  C.  and  S,  his  wife,  in  right  of  the  said  S,,  thereby 
became  seised  in  fee,  and  afterwards  levied  a  fine,  to  the  tenant,  with  proclamations,  "  of  all  the 
said  tenements  in  the  introductory  part  of  the  plea  mentioned,  and  the  land  whereon  the  said  build- 
ings now  stand,  hy  the  description  of  four  messuages,  one  clotn  mill,  four  bams,  four  stables,  one 
wharf  four  curtilages,  four  gardens,  four  orchards,  thirty  acres  of  land,  thirty  acres  of  meadow,  and 
thirty  acres  of  pasture,  with  the  appurtenances^*  as  by  the  said  fine  and  proclamations  made  thereon, 
now  remaining  of  record,  in  the  Court  of  the  Bench  here,  more  fully  appears."  The  tenant  then 
averred,  that,  after  the  levying  of  the  fine,  he  entered  into  the  messuages,  &c.,  and  concluded  his  plea, 
by  praying  judgment,  "  if  the  demandant  ought  to  have  his  seisin  ofmd  in  the  messuages  or  tenements, 
with  the  land  and  appurtenances  in  the  said  count  mentioned"  To  this  plea,  the  demandant  de- 
murred specially,  as&igning  for  causes:  first,  that,  the  plea  was  double,  for  alleging  the  deviee  by 
R,  S.  to  R,  r.,  and  by  R.  T,,  to  S.,  the  wife  of  JL  D,  C,  and  also  the  fine  levied  by  A.  D.  C.  and 
S,  his  wife,  to  the  tenant,  either  being  a  suflScient  answer  ;—seeoiNf/y,  that  though  the  plea  began  by 
selecting  part  only  of  the  premises  mentioned  in  the  count,  it  averred  that  the  demandant  ought 
not  to  have  seisin^Me  messuages^  S^e,  or  any  part  thereof,  and  concluded  by  praying  Judgment  of  aU; 
— thirdly,  that  ihefine,  as  pleaded,  appeared  not  to  have  been  levied  of  aU  the  tenements  in  the  in- 
troductory part  of  the  plea  mentioned,  and  as  to  which  the  plea  was  pleaded ; — and,  lastly,  that  the 
plea  did  not  verify  the  fine,  by  the  record  thereof,  but  concluded  with  a  general  verification  and  prayer 
of  judgment;  the  tenant  thereby  attempting  to  put  in  i;&ue  matter  of  record,  and  make  It  triable  per 
pais: — Held,  that  the  plea  was  good. 
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into  the  said  tenements,  with  the  appurtenances,  after  the 
death  of  Robert  Sandfordy  deceased,  whose  cousin  and 
heir  the  demandant  was,  with'n)S/}y  years  then  last  past,  &c. 
And  thereupon  the  demandant  said,  that  the  said  Robert 
Sandfordy  now  deceased,  was,  in  his  lifetime,  and  at  the 
time  of  his  death,  seised  of  and  in  the  said  messuages  or  te- 
nements, with  the  land  and  appurtenances,  in  his  demesne, 
as  of  fee  and  right,  in  the  time  of  peace,  in  the  time  of  the 
late  Lord  George  the  Third,  &c.  mthin  fifty  years  then  last 
past,  hy  taking  the  esplees  thereof,  to  the  value,  &c.,  and 
from  the  said  Robert  Sandford,  because  he  died  without 
issue,  the  right  to  the  said  messuages  or  tenements,  with 
the  land  and  appurtenances,  descended  to  Charles  Sand- 
ford  RowleSy  now  deceased,  the  brother  of  the  demandant, 
as  cousin  and  heir  of  the  said  Robert  Sandfordy  deceased, 
(that  is  to  say)  as  son  and  heir  of  Elinor  (otherwise  Elea- 
nor) Rowlesy  deceased^  who  was  daughter  and  heiress  of 
John  Sandford  Rowles,  who  was  son  and  heir  o£  fFtlliam 
Sandfordy  deceased,  who  was  brother  and  heir  of  one 
other  John  Sandford,  deceased,  who  was  brother  aQd  heir 
of  Anselm  Sandford,  deceased,  who  was  son  and  heir  of 
one  other  Anselm  Sandford,  deceased,  who  was  a  younger 
son  of  one  other  John  Sandfordy  deceased,  the  great- 
grandfather of  the  said  Robert  Sandford,  deceased,  (the 
elder  sons  of  the  said  last-mentioned  John  Sandford  being 
respectively  dead,  and  there  being  no  issue  of  any  or  ei- 
ther of  such  last-mentioned  sons  living  at  the  time  of  the 
death  o{  the  said  Robert  Sandford),  and  from  the  said 
Charles  Sandford  Rowlesy  because  he  died  without  issue, 
the  right  to  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances,  descended  to  the  demandant,  as 
cousin  and  heir  of  the  said  Robert  Sandford,  deceased, 
that  is  to  say,  as  brother  and  heir  of  the  said  Charles 
Sandford  Rotoles,  deceased,  who  was  cousin  and  heir  of 
the  said  Robert  Sandford,  deceased,  as  aforesaid,  and 
into  which  the  tenant  had  not  entry,  but  by  the  said 
Richard  Dennison  Cumberland,  and  Susannah  his  wife. 


1827. 
R0WLE8, 

Demandant ; 

LUftTT, 

Tenant. 
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R0WLE8, 
Demandant; 

tVBTH, 

Tenant. 
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to  which  MidSuiannah,  the  mdBoberi  Tmibrett  Aeyrimi 
the  same;  and  which  said  Robert  Tmbrell  unjustly  abat- 
ed into  the  said  messuages,  or  tenements,  with  the  land 
and  appurtenances,  after  the  death  of  the  said  Robert 
Sandford,&,c.,  and  that  such  was  his  right,  the  demandant 
offered,  &Cm  and  therefore  he  brought  his  suit,  &c. 

To  this  count  the  tenant  pleaded,  Firsts  that  the  deman- 
dant was  not  cousin  and  heir  of  Robert  SaiUfford;  on  which 
issue  was  joined. 

Secondly,  that  Robert  TimbreU  did  not  abate  into  the 
said  messuages,  &c.,  after  the  death  of  the  said  Robert 
Sandford;  on  which  issue  was  also  joined. 

Lastly,  '*9is  to  the  said  messuages,  mills,  bams,  stables^ 
out-houses,  gardens,  orchards,  and  thirty  acres  of  land, 
thirty  acres  of  meadow  land,  and  thirty  acres  of  pasture, 
with  the  appurtenances,  parcel  <^  the  said  land  in  the  said 
count  mentioned,  the  tenant,  by  leave,  &c.  saith,  that  the  de^ 
mandant  ought  not  to  have  his  seisin  of  the  messuages  or 
tenements,  with  the  land  and  appurtenances,  in  the  said 
count  mentioned,  or  any  part  thereof,  because  he  saith, 
that,  although  true  it  is  that  the  said  Robert  Sandford^ 
now  deceased,  was,  in  his  life  time,  and  at  the  time  of  his 
death,  seised  of  and  in  the  said  messuages  or  tenements, 
with  the4and  and  appurtenances,  in  the  introductory  pari 
of  this  plea  mentioned,  in  his  demesne,  as  of  fee  and  right, 
in  the  time  of  peace,  in  the  time  of  the  Lord  George  the 
Thirds  &c.,  within ^y  years  now  last  past,  by  taking  the 
esplees  thereof,  to  the  value,  &c. : — Nevertheless,  for  plea 
in  this  behalf,  the  tenant  saith,  the  said  Robert  Sandford, 
being  so  seised  of  and  in  the  same  messuages  or  tenements, 
with  the  land  and  appurtenances,  as  aforesaid,  in  his  life- 
time, to  wit,  on  the  13th  March,  1804,  to  wit,  at  &c.  afore- 
said, duly  made  and  published  his  last  will  and  testament 
in  writing,  and  thereby  (amongst  other  things)  gave  and  de- 
vised the  messuages  or  tenements,  with  the  land  and  ap- 
purtenances, last  aforesaid,  unto,  and  to  the  use  of,  the  said 
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Robert  JimbreU,  bis  heln  and  assigns  for  ever.  And  the 
tenant  further  in  factsaith,  that  the  said  Robert  Sandfardaf" 
terwards,  to  wit,  on  the  la,t  April,  ISO^,  to  wit,  at  &c»  afore- 
said, died,  so  seised  as  aforesaid,  without  altering,  revok- 
ing, or  annulling  his  said  last  will  and  testament,  leaving  the 
add  Robert  Thnbrell  him  surviving :  whereupon,  and  by 
virtue  of  the  said  devise,  he,  the  said  Robert  TimbreU,  then 
and  there  became  seised,  in  his  demesne,  as  of  fee  and  right, 
of  and  in  the  messuages  or  tenements,  with  the  land  and 
appurtenances,  last  aforesaid,  in  the  time  of  peace,  in  the 
time  of  the  Lord' George  the  Third,  &c.,  within ^/3fy  years 
now  last  past,  by  taking  liie  esplees  thereof,  io  the  value 
&C.,  to  wit,  at  &€.,  aforesaid;  and  the  said  Robert  Tim- 
brell,  being  so  seised  of  and  in  the  same  messuages  or  ten- 
ements, wi&  the  land  and  appurtenances  thereof,  as  afore- 
sud,  afterwards,  to  wit,  on  the  16th  April,  t804f,  aforesaid, 
at  &c.  aforesaid,  duly  made  and  published  his  last  will  and 
testament  in  writing,  and  thereby  then  and  there  giive,  de- 
vised, and  bequeathed,  unto  his  sister  Susannah  Cumber^ 
land  (she  the  said  Susannah  then  and  there  being  the  wife 
of  Richard  Dennison  Cumberland,  clerk)  and  her  heirs 
for  ever,  among  other  devises  and  bequests,  the  same  mes- 
suages or  tenements,  with  the  land  and  appurtenances 
aforesaid;  and  the  said  Robert  Timbrell,  afterwards,  to 
wit,  on  the  Ist  February,  1811,  at  &a  aforesaid,  died,  so 
seised  of  and  in  the  same  messuages  or  tenements,  with  the 
land  and  appurtenances,  as  aforesaid,  without  revoking,  al* 
tering,  or  annulling,  his  said  last  will  and  testament,  leaving 
the  said  Susannah  (so  then  and  there  being  the  wife  of  the 
said  Richard  Denmson  Cumberland)  him,  the  said  Robert 
Timbrell  swmving,  to  wit,  at  &c.  aforesaid :  whereupon,  and 
by  vurtue  of  which  said  last-mentioned  devise,  the  said  Rich- 
ard  Dennison  Cumberland,  and  Susannah  his  wife,  then  and 
there,  in  right  of  thesaid  Sustsnnah,  became  and  were  seis- 
ed of  and  in  the  same  messuages  or  tenements,  with  the  land 
and  appurtmiances,  in  their  demesne  as  of  fee  and  right. 


1827. 

ROWLES, 

Demaadant; 
Lusty, 
Tenant 
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in  the  time  of  peace,  in  the  time  bf  the  said  Lord  George 
the  Thirds  &c.  vfithinjififf  years  now  last  past,  by  taking 
the  esplees  thereof,  to  the  value,  &c.  to  wit,  at  &c.  afore^ 
said.     And  the  tenant  further  saitb,  that  the  said  Richard 
Dennison  Cumberland^  and  Susannah  his  wife,  being  ao 
seised  of  and  in  the  same  messuages  or  tenements,  with 
the  land  and  appurtenances,  as  aforesaid,  in  right  of  the 
said  Susannah^  as  aforesaid,  afterwards,  to  wit,  in  Trinity 
Term,  in  the  dlst  year  of  the  reign  of  our  late  sovereign 
Lord  George  the  Thirds  a  certain  fine  was  duly  had  and 
levied  in  his  Majesty's,  Court  of  the  Bench  here,  before 
&c.,  then  his  Majesty's  Justices  of  the  Bench  aforesaid, 
and  other  faithful  subjects  of  our  said  Lord  the  King  then 
there  present,  between  the  tenant,  by  the  xtwakeotSaml 
Lusty ^  complainant,  and  the  said  Richard  Dennison  Cum- 
berland, and  Susannah  his  wife,  by  the  names  of  Richard 
Dennison  Cumberland,  clerk,  and  Susannah  his  wife,  de- 
forciants, (amongst  other  things),  of  all  the  said  tenements 
in  the  introductory  part  of  this  plea  mentioned,  and  the 
land  whereon  the  said  buildings  now  stand,  bp  the  de- 
scription of,' /our  messuages,  one  cloth  mill,  /our  bams, 
/our  stables,  one  wharf, yb»r  curtilages, yoacr  gardens,ybtfr 
orchards,  ihirty  acres  of  land,  thirty  acres  of  meadow,  and 
thirty  acres  of  pasture,  with  the  appurtenances,  in  the  pa-> 
rish  o{  Stonehouse,    in  the   said   county  of  Gloucester. 
Whereupon  a  certain  plea  of  covenant  was  summoned  be- 
tween them,  in  the  same  Court,  to  wit,  that  the  said  Rich' 
ard  Dennison  Cumberland,  and  Susannah  his  wife,  had 
acknowledged  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances,  to  be  the  right  of  the  said  Saul 
Lusty,  as  those  which  the  said  Saul  Lusty  had  of  the  gift 
of  the  said  Richard  Dennison  Cumberland,  clerk,  and  Su- 
sannah, and  the  same  remitted,  and  quitted  claim,  from  the 
said  Richard  Dennison  Cumberland,  clerk,  and  Susaimah, 
and  the  heirs  of  her  the  said  Susannah^  to  the  said  Saul 
Lusty,  and  his  heirs,  for  ever.    And,  further,  that  the  said 
Richard  Dennison  Cumberland,  clerk,  and  Susatmah  his 
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wife,  granted,  for  themselves  and  the  heirs  of  the  said  Su* 
sannah,  that  they  would  warrant  to  the  said  Saul  Lusty y 
and  his  heirs,  the  said  messuages  or  tenements,  with  the 
land  and  appiutenances,  against  the  said  Richard  Dermic 
son  Cumberland,  clerk,  and  Susannah^  and  the  heirs  of 
the  said  Susannah,  for  ever,  which  said  fine,  levied  in  the 
manner  aforesaid,  was  engrossed,  and  was  afterwards  pub* 
licly  and  solemnly  read  and  proclaimed  in  the  said  Court, 
according  to  the  form  of  the  statute  in  such  case  made  and 
provided,  in  manner  following,  (that  is  to  say),  the  first 
proclamation  was  made  before  the  said  late  King's  Justices, 
HtWestminster  aforesaid,  in  Trinity  Term,  aforesaid,  1819; 
the  second  proclamation  was  made  in  Michaelmas  Term, 
1819,  aforesaid ;  the  third  proclamation  was  made  in  Hi' 
lary  Terra,  1820;  and  the  fourth  proclamation  was  made 
in  Easter  lUerm  J  18^,  aforesaid,  as  by  the  said  fine  and 
proclamations  made  thereon,  now  remaining  of  record  in 
the  said  Court  of  the  Bench  aforesaid  here,  more  fully 
appears.     And  the  tenant  further  saith,  that  the  said 
fine,  so  had  and  levied  as  aforesaid,  was  had  and  levied 
to  such  uses,  -upon  such  trusts,  to  and  for  such  intents 
and  purposes,  and  with,  under,  and  subject  to,  such  pow- 
ers, provisoes,  agreements,  and  declarations,   as  he,  the 
said  tenant,  by  any  deed  or  deeds  in  writing  or  writings, 
with  or  without  power  of  revocation,  to  be  executed  by 
him,  in  the  presence  of,  and  attested  by,  two  or  more  ere* 
dible  witnesses,  should  from  time  to  time  direct,  limit,  or 
appoint  the  same,  and  in  default  of,  and  until,  such  direc- 
tion, limitation,  or  appointment,  and  so  far  as  the  same,  if 
incomplete,  should  not  extend  to  the  use  and  behoof  of  the 
said  Saul  Lusty  and  his  assigns,  for  and  during  the  term 
of  his  natural  life,  without  impeachment  of  waste,  and 
.from  and  immediately  after  the  determination  of  that  es- 
tate, by  any  means  in  his  lifetime,  to  the  use  and  behoof 
of  one  Charles  Lawrence,  his  executors,  administrators, 
and  assigns,  for  and  during  the  term  of  the  natural  life  of 
.the  said  Saul  Lusty;  in  trust  nevertheless  forliim  the  said 
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1827.        Saul  Lusty  f  and  his  assigns  during  his  life,  and  to  the  iiw 
RowLEs,      lent  that  no  future  wife  of  the  said  Saul  Lusty ^  might  be- 
^  LwrrT^'    come  entitled  to  dower  in  or  out  of  the  said  hereditaments 
Tenanr.       i^^  premises,  and  from  and  after  the  determination  of  the 
said  estate,  so  thereby  acknowledged  to  have  been  grant- 
ed in  use  to  the  said  Charles  Lawrence  and  his  heirs,  dur- 
ing the  life  of  the  said  Saul  Lusty ^  to  the  use  of  the  said 
Saul  Lusty t  his  heirs  and  assigns  for  ever.    And  the  te- 
nant further  says,  that,  after  the  levying  of  the  said  fine 
and  declaration  of  the  uses  thereof,  as  aforesaid,  to  wit,  on 
the  1st  July,  1819,  aforesaid,  he,  the  said  tenant,  entered 
into  and  upon  the  said  messuages  or  tenements,  with  the 
land  and  appurtenances ;  whereby,  and  by  yirtue  of  the  said 
fine  so  had  and  levied  as  aforesaid,  and  by  force  of  the 
statute  for  converting  uses  into  possession,  he,  the  te- 
nant, then  and  there  became,  and  was,  and  yet  is,  sdsed,  in 
his  demesne  as  of  freehold,  fqr  the  term  of  his  natural  life, 
of  and  in  the  said  messuages  or  tenements,  with  the  land 
and  appurtenances  aforesaid,  to  wit,  at  &c.,  aforesaid. 
And  this  he  is  ready  to  verify.     Wherefore,  he  prays 
judgment,  if  the  demandant  ought  to  have  his  seisin  of  and 
in  the  messuages  or  tenements,  with  the  land  and  appur- 
tenances,  in  the  said  count  mentioned.** 

To  this  last  plea,  the  demandant  demurred  specially,  as 
follows :  — ''  And  as  to  the  plea  of  the  tenant  by  him  lastly 
above  pleaded,  as  to  the  said  messuages,  mills,  bams,  sta- 
bles, out-houses,  gardens,  orchards,  and  thirty  acres  of 
land,  thirty  acres  of  meadow,  and  thirty  acres  of  pasture, 
with  the  appurtenances,  parcel  of  the  said  land  in  the  said 
count  mentioned ;  the  demandant  saith,  that  the  said  last- 
mentioned  plea,  and  the  matters  therein  contained,  in  man- 
ner and  form  as  the  same  are  above  pleaded  and  setfortfa» 
are  not  sufficient,  in  law,  to  bar  the  demandant  from  hav- 
ing his  seisin  of  the  said  inessuages  or  tenements,  with  the 
land  arid  appurtenances,  in  the  said  count  mentioned ;  to 
which  said  last-mentioned  plea,  and  the  matters  therein 
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contttnedi  in  manner  and  fonn  as  the  Bame  are  above 
pleaded  and  set  forth,  the  demandant  is  not  under  any 
necessity,  nor  in  any  wise  bound,  by  the  law  of  the  land,  to 
answer.  And  this,  he,  the  demandant,  is  ready  to  verify : 
wherefore  he  prays  judgment,  and  that  he  may  have  his 
seisin  of  the  said  messuages  or  tenements,  with  the  land 
and  appurtenances,  in  the  said  count  mentioned,  &c.  And 
for  causes  of  demurrer,  in  law,  to  the  said  last  mentioned 
plea,  the  demandant,  according  to  the  form  of  the  statute, 
in  such  case  made  and  provided,  sets  down,  and  shews  to 
the  Court  here,  the  causes  following:  (that  is  to  say)— For 
that  die  saidlast«mentioned  plea  is  double,  in  this,  (to  wit), 
that  the  tenant  hath  thereby  stated  and  alleged  that  the 
said  Robert  Sandford  gave  and  devised  the  said  messua- 
ges or  tenements,  with  the  land  and  appurtenances,  in  the 
introductory  part  of  the  said  last  plea  mentioned,  unto,  and 
to  the  use  of  the  said  Robert  TimbreUy  his  heirs^and  as- 
signs for  ever,  and  that  the  said  Robert  TimbreU,  gave 
and  devised  the  same  unto  his  sister,  the  said  Susannah 
Cumberland,  and  her  heirs,  for  ever ;  and  hath  also  pleaded 
and  set  forth  therein,  a  certain  fine  supposed  to  have  been 
had  and  levied  in  his  said  late  Majesty's  Court  of  the  Bench 
here,  at  &c.  aforesaid,  before  &c.,  then  his  Majesty's  Jus- 
tices of  the  Bench-  aforesaid,  and  other  faithful  subjects  of 
our  Lord  the  King,  then  there  present,  between  the  said  Saul 
LuMty  (the  tenant)^  complainant,  and  the  said  Richard  Denr* 
nUon  Cumberland,  and  Susannah,  his  wife,  deforciants,  otaU 
the  said  tenements  in^the  introductory  part  of  the  said  last 
plea  mentioned,  and  the.  land  whereon  the  said  buildings 
now  stand,  by  the  description  of  four  messuages,  one  doth 
mill,  four  barns,  four  stables,  one  wharf,  four  curtilages, 
four  gardens,  four  orchards,  thirty  acres  of  land,  tiurty 
acres  of  meadow,  and  thirty  acres  of  pasture,  with  the  ap- 
purtenances, in  &c.,  aforesaid,  and  that  the  said  fine  was 
afterwards  publicly  and  solemnly  read  and  proclaimed,  in 
the  said  Court  here^  as  in  the  said  last  plea  is  also  mention- 
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ed.  And  ako  for  thati  although  the  said  last-mentioiied 
plea  appears,  by  the  commencement  thereof,  to  have  been 
pleaded  cu  to  the  said  messuages^  mills,  bams,  stables, 
out-houses,  gardens,  orchards,  and  thirtff  acres  of  land, 
thirty  acres  of  meadow,  and  thirty  acres  of  pasture,  with 
the  appurtenances,  parcel  of  the  said  land^  in  the  said 
count  mentioned;  yet  it  is  further  stated  and  alleged,  in 
and  by  the  said  last-mentioned  plea,  that  the  demandant 
ought  not  to  have  his  seisin  of  the  messuages  or  tenemetUs, 
with  the  land  and  appurtenances  in  the  said  count  men-- 
tioned,  or  any  part  thereof:  and  the  said  last-mentioned 
plea  is  concluded  with  a  prayer  of  judgment,  if  the  said 
demandant  ought  to  have  his  seisin  of  and  in  the  messua- 
ges  or  tenements^  with  the  land  and  appurtenances,  in  the 
said  count  mentioned.  And  also  for  that  it  appears,  by  the 
description  of  the  premises,  whereof  the  said  fine  is  sup- 
posed to  have  been  so  had  and  levied  as  aforesaid,  that  the 
same  was  not  had,  and  levied,  of  all  the  said  tenements  in 
the  introductory  part  of  the  said  last  plea  mentioned, 
and  as  to 'which  the  said  last-mentioned  plea  was  and 
is  so  pleaded  as  aforesaid.  And  also,  for  that  the  tenant 
hath  not  verified  the  said  supposed  fine  by  the  record 
thereof  but  hath  concluded  the  said  last-mentioned  plea 
with  a  general  verification  and  prayer  of  judgment,  and 
hath  thereby  attempted  to  put  in  issue  matter  of  record, 
and  make  the  same  triable  by  the  country.  And  also,  for 
that  the  said  last-mentioned  plea  is  in  other  respects  un- 
certain, insufficient,  and  informal,  &c.'* 
The  tenant  joined  in  demurrer.::— 

The  cause  now  came  on  for  argument,  when — 

Mr.  Serjeant  Russell,  in  support  of  the  demurrer,  raised 
four  objections  to  the  plea: — 

First,  that  it  was  double. 

Secondly^  that,  although  it  began  by  selecting  part  only 
of  the  premises  mentioned  in  the  count,   it  averred  that 
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the  demandant  ought  not  to  have  seisin  otaUf  or  any  part , 
and  concluded  with  a  prayer  of  judgment  of  alL 

TAirdly,  that  the  fine,  as  pleaded,  did  not  cover  the 
premises  mentioned  in  the  introductory  part  of  the  plea. 

Anik  fourthly^  that  the  plea  concluded  with  a  general 
verification,  instead  of  concluding  with  a  verification  by 
the  record^  as  to  the  fine. 

Afi  to  the^r^^  objection. — The  plea  is  double,  inas- 
much as  it  alleges  two  distinct  defences,  which  require  se- 
veral answers,  each  of  which  would  be,  of  itself,  a  com- 
plete bar  to  the  action  without  the  other;  viz.^r^/,  the  de- 
vise by  Robert  Sandford,  from  which  it  appears  that  the 
demandant,  claiming  as  heir,  can  have  no  title;  and  second^ 
ly,  the  ^ne  levied  by  the  disseisors. — This  plea  has  been 
drawn  on  the  mistaken  notion,  that  it  is  necessary  to  shew 
a  complete  title  in  the  tenant;  whereas,  it  is  enough  to 
shew  that  the  title  set  up  by  the  demandant  fails ;  as  in 
ejectment,  where  it  b  sufficient  to  shew  that  the  lessor  of 
the  plaintiff  had  no  right  to  enter*.  Here,  there  is  a  com- 
plete defence,  by  shewing  that  the  demandant's  ancestor  did 
not  die  intestate.  It  is  as  complete  a  defence,  as  that  stated 
in  the  first  plea,9f4r.  that  the  demandant  was  not  cousin  and 
heir  of  Robert  Sandford.  That  is  a  sufficient  defence,  with- 
out stating  that  the  tenant  is  heir,  or  is  privy  to  one  who  is. 
And  so  it  is  as  complete  a  defence  as  that  stated  in  the 
second  plea,  viz.  that  Robert  Timbrell  did  not  abate.  So 
it  would  have  been  a  complete  defence  to  have  alleged  in 
the  last  plea,  that  Robert  Sandford  devised  to  Robert 
Timbrell,  without  deriving  the  tenant's  title  from  the  de- 
visee. The  fine  alone  would  also  be  a  complete  answer 
without  the  devise;  for  it  is  averred  that  Ric/tard  Denni- 
son  Cumberland,  and  Susannah  his  wife,  were  seised,  and, 
being  bo  seised,  levied  a  fine;  and  whether  they  were  then 
seised  by  right  or  by  wrong,  as  rightful  devisees,  or  as 
wrongful  disseisors,  is  altogether  immaterial  to  the  effect 
of  the  fine ;  which  would,  in  either  case,  be  equally  a  bar  to 
the  demandant.   It  must,  however,  be  admitted,  that  if  the 
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fine  could  not  have  been  stated  without  mentioning  the  de- 
vise, and  the  tenant  meant  to  rely  on  the  fine»  then,  by 
pursuing  the  proper  fonui  both  might  have  been  stated 
without  duplicity,  according  to  the  rule,  that  when  a  party 
has  two  matters,  and  cannot  come  at  one  without  alleging 
the  other,  the  statement  of  both  will  not  make  his  plea  dou- 
ble. It  is  a  general  rule,  that  if  a  plea  contain  two  distinct 
matters  of  defence,  where  one  is  sufiicient,  it  is  bad;  and  in 
Viner's  Abridgment  several  instances  are  stated:  viz. (a) 
*'  in  assize,  the  tenant  pleaded  a  gift  in  tail  and  confirmation 
infee,  this  is  double."  Again,  (ft)  *'  in  assize,  the  tenant  plead- 
ed in  bar,  that  J.  S.  was  seised,  and  leased  to  A.  for  life,  and, 
after,  granted  the  reversion  to  his  father,  and  the  tenant  at- 
torhed  and  died,  and  the  father  entered  and  died,  and  the 
tenant  entered,  as  heir,  and  gave  colour :  the  Court  held, 
that  this  grant  of  the  reversion,  and  the  entry  of  the  heir 
upon  this  title,  were  double,  though  he  did  not  plead  it  as 
a  d]dDg  seised ;  for,  if  the  father  was  disseised  and  died,  and 
he  re-entered,  he  was  in  as  heir,  and  the  entry  of  another 
toU'd,  and  so  double,  by  which  he  relied  upon  the  grant  of 
reversion."  *'  So  of  a  lease  for  life,  and  a  release,  it  is  dou- 
ble; for  the  one  of  the  matters,  with  colour  to  the  plaintiff, 
makes,  a  good  bar.  So  of  a  grant  of  the  reversion  in  assize, 
and,  after,  the  tenant  surrendered,  and  the  grantee  died  seis- 
•d>  this  is  double,  for  the  dying  seised  is  suflScient "  (c).  So,  a 
plea  is  not  double,  if  one  matter  be  pleaded  only  as  induce- 
ment to  the  other ;  as,  in  detinue  by  a  woman,  the  defendant 
may  plead,  that  she  took  husband,  who  released,  on  the 
ground  that  he  cannot  plead  the  release  of  the  husband, 
without  shewing  that  the  plaintiff  married  him(^.  But, 
in  the  present  case,  it  is  clear,  that  the  two  matters  nugbt 
have  been  divided,  and  have  formed  two  distinct  pleas: 
viss.  the  onci  the  devise,  and  so  the  heirship  unavailing ;  the 
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otber,  diat  Richard  Dennison  Cumberland^  and  Susannah 
his  wife,  being  seised  in  fee,  levied  a  fine.    And  even  sup- 
posing the  rule  which  admits  of  the  allegation  of  one  mat- 
ter of  defence  in  order  to  come  at  the  other,  to  apply  to 
the  matters  here  pleaded,  the  prdper  form  has  not  been 
pursaed.   The  plea  should  have  concluded  by  relying  upon 
the  fine,  as  in  Jtasial  (a),  "  ethocparatus  est  verificare,  un^ 
de  peHtjudiciutn  si  pnedietus  J.  S.  actionem  suam  prtedic' 
tarn  contra Jinem  prceiUctam  cumproclamationibuspriBdic'^ 
Hs  levatam  versus  eum  habere  debet,  ^e."    There  the  fine 
^as  relied  on  as  a  defence ;  and,  by  such  a  conclusion,  it 
was  made  evident  on  which  of  the  matters  pleaded,  the  te« 
nant  relied;  here,  however,  it  is  doubtful,- whether  he  re- 
lied on  the  fine,  or  on  the  devise ;  and  it  will  be  found 
that  many  of  the  decisions,  on  questions  of  duplicity,  have 
tamed  upon  this  mode  of  pleading.     In  Viner^s  Abridge 
meitl,  (b)"  £ntry  sur  disseisin,  made  to  C  his  cousin,  whose 
heir  he  was«  {piz.  C.  was  the  daughter  of  T.,  sister  of  the 
demandant),  the  tenant  said,  that «/.,  brother  of  the  de- 
mandant, whose  heir  the  demandant  was,  was  seised  in  fee, 
and  gave  to  T.  and  A.,  in  tail,  between  whom  C.  was  issue; 
and  C  died  without  heir  of  her  body,  and  J.,  the  brother, 
entered  as  in  his  reversion,  and  enfeoffed  the  tenant,  and  a& 
ter,  by  his  deed,  released  to  the  tenant.   Judgment,  if  against 
the  deed,  comprehending  warranty,  &c.,  and  because  he 
relied  upon  the  deed,  with  warranty,  therefore  good,  not- 
withstanding that  he  alleged  tail,  where  the  demandant 
demanded  fee  simple,  and  the  feoffinent  and  release  with 
warranty."    So,  ia  Comynis  Digest  (c),  it  is  stud,  *'  a  plea 
is  not  double,  if  one  matter  cannot  be  well  pleaded  without 
the  other,  and  the  defendant  rely  upon  one ;  as  if  two  sta- 
tutes be  pleaded  for  the  repeal  of  a  former  law,  if  the  one 
have  reference  to  the  other ;   so,  if  a  man  plead  a  feoff- 
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1827-        tnent  with  warrantyi  and  rely  only  on  the  warranty;  or  if 
RowLEsI      ^^  defendant  plead  that  the  principal  rendered  himself 
Draiandtni;     ^^  jjgj^  ^^q^j  y^jy  q^  |j,g  death;   SO,  in  detinue,  if  the 
Tenant.       defendant  plead  that  the  plaintiff  married  after  bailment, 
,  .i^       and  the  husband  released  to  him/*    Here,  therefore,  the 
tenant  should  have  shewn  whether  he  meant  to  rely  on  the 
fine  or  not;  and  unless  this  mode  of  pleading  be  adopted, 
how  can  the  demandant  answer?  for,  if  he  traverse  the  de- 
vise, he  will  leave  a  complete  defence  admitted  on  the  re- 
cord, vi»»  a  fine  levied  by  disseisors ;  or,  if  he  traverse 
the  fine,  a  complete  defence  will  be  also  left  admitted,  Ptar. 
the  devise,  which  renders  his  heirship  of  no  avail :  and  be 
cannot  traverse  both. 

As  to  the  second  objection. — Although  the  plea  begins 
by  selecting  part  only  of  the  premises  mentioned  in  the 
count,  it  avers  that  the  demandant  ought  not  to  have  sei- 
sin of  all,  or  any  part,  and  concludes  by  praying  judgment 
of  all. — This  is  clearly  bad ;  for,  supposing  the  tenant  to 
have  shewn,  by  his  plea,  a  defence  as  to  the  portion  of  the 
premises  mentioned  in  the  introductory  part,  that  can  af- 
ford no  ground  for  judgment  as  to  the  whole.  In  a  per- 
sonal action,  where  particular  trespasses,  or  the  like,  are  se- 
lected from  the  declaration,  and  justified ;  after  the  qtuc 
sunt  eadem,  the  defendant's  prayer  of  judgment  is,  '^  If  the 
said  plaintiff  ought  to  have  or  maintain  his  action  thereof 
against  him,  &c. : '*  and  the  word  ''  thereof"  confines  the 
prayer  to  the  trespasses  mentioned  in  the  introductory 
part  of  the  |dea. 

As  to  the  third  objection. — The  fine,  as  pleaded,  doea 
not  cover  the  premises  mentioned  in  the  introductory  part 
of  the  plea;  as  such  fine  appears  by  the  plea  itself  to  be 
levied  of  less. — The  introductory  part  of  the  plea  mentions, 
generally,  the  messuages,  mills,  bams,  stables,  out-houses; 
&c.  in  the  count,  which  are,  six  messuages,  six  mills,  two 
bams,  two  stables,  six  out-houses,  six  yards,  two  gardens, 
and  two  orchards;  whereas  the  premises  in  the  fine  (ex- 
cept the  land)  consist  only  of /bur  messuages,  one  cloth 
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mill,  four  barns,  ftmr  stables^  one  wharf, ybtir  curtilages, 
fowr  gardens,  arid  four  orchards.  A  fine  affecting  four 
messnages  and  one  cloth  mill  only,  cannot  be  a  bar  to  the 
recovery  of  nx  messuages  and  ^x  mills.  It  is  a  clear  and 
established  rule  of  pleading,  that  every  plea  must  be  a 
complete  answer  to  all"  it  assumes,  in  its  introductory 
part,  to  answer.  One  of  the  most  recent  cases  in  support 
of  this  doctrine  is  that  of  Thomtu  v.  Heathom{(i)y  where, 
to  a  declaration  in  (Msumpsit  by  the  assignees  of  a  bank- 
rupt, which  stated  that  the  defendant  was  indebted  to  the 
bankrupt  before  his  bankruptcy  in  1000/.  for  goods  sold,  &c. , 
and  concluded  by  stating  that  the  plaintiff  had  sustained 
damage  to  that  extent ;  the  defendant  pleaded,  that  before 
the  bankruptcy,  upon  an  account  stated  between  the 
bankrupt  and  the  defendant,  the  latter  was  found  to  be 
indebted  to  the  bankrupt  in  400/.,  for  which  said  sum  thef 
bankrupt  drew  a  bill  upon  the  defendant,  which  the  de- 
fendant accepted  for  and  on  account  of  the  said  several 
premises  in  the  declaration  mentioned,  by  reason  whereof 
the  defendant  becattie  liable  to  pay  the  bill. — The  plaintiff 
having  replied  over,  it  was  held,  upon  demurrer  to  the  re- 
plication, that  the  plea  was  bad,  inasmuch  as  it  was  pleaded 
to  the  whole  of  the  demand,  and  the  giving  a  bill  for 
400/.  was  not,  in  point  of  law,  a  satiefaction  of  1000/., 
the  amount  of  the  debt  claimed ;  and  Mr.  Justice  Bayley 
there  said,  **  it  is  perfectly  clear  that  a  plea  which  professes 
to  be  an  answer  to  the  whole  declaration,  but  which  in  fact 
is  an  answer  to  part  only,  is  bad." 

As  to  the  fourth  objection. — ^The  plea  does  not  conclude 
with  a  verification  by  the  record,  as  to  the  fne,  but  with 
a  general  verification. — It  should  have  been,  "  and  this 
he,  the  said  tenant,  is  ready  to  verify  by  the  said  record  J' 
It  is  laid  down  in  Comyns^s  Digest  (fi),  that  if  a  matter  of 
record  be  pleaded,  the  plea  shall  conclude  "proutpaiet 
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per  reccrdum''  So  if  a  matter  be  pleaded,  proveable  only 
by  a  record,  and  the  plea  conclude  '^  et  hoc  parahts  est  ve- 
rificarei^  when  it  ought  to  be  "  proutpaietper  recordum,** 
it  is  bad ;  or,  if  it  conclude  to  the  country,  when  it  should 
conclude  to  the  record:  but  when  there  is  a  complete  is^ 
sue  between  the  parties,  viz.  a  direct  negative  and  aflSr- 
mative,  the  plea  shall  conclude  to  the  country  (a).  It  must, 
however,  be  admitted,  that,  in  many  cases  where  matters 
of  record  a^e  mentioned  in  a  plea,  such  plea  may  some- 
times conclude  to  the  country;  but  this  is  where  some' 
matter  of  fact  is  the  principal  thing  to  be  put  in  issue. 
Here,  the^ne  is  not  merely  mentioned  in  the  plea,  but  it  is 
the  principal  thing;  it  is  averred  as  the  record  of  the  ten- 
ant's right.  The  only  possible  ground  upon  which  the 
plea  can  for  a  moment  be  supported  against  the  objection 
of  duplicity,  is  this :  ri».  that  the  devise  is  only  inducement, 
and  the^n^,  the  material  and  real  defence;  and  this  can- 
not be  tried  by  a  Jury,  being  matter  oi  record. 


Mr.  Serjeant  Peakcy  contra* — First,  There  is  no  du- 
plicity in  the  plea  to  which  the  objections  have  been 
raised;  for,  in  order  to  make  a  plea  double,  several  mat- 
ters of  defence  must  be  stated,  which  are  inconsistent 
with  each  other,  or  which  require  several  answers  to  the 
same  thing.  But  if  a  plea  contain  many  parts,  yet  all  form- 
ing but  one  connected  proposition,  it  is  not  double.  So  a 
plea  is  not  double,  where  one  matter  alleged  is  a  conse- 
quence of  the  other,  or  is  pleaded  only  by  way  of  induce- 
ment; as  in  the  case  put,  of  detinue  by  a  married  woman, 
where  the  defendant  pleaded,  that,  after  bailment  of  the 
goods  to  him  by  the  plaintiff,  she  married,  and  that,  dur- 
ing such  marriage,  the  husband  released  to  the  defendant 
all  actions,  &c.;  and  it  was  objected,  that  the  plea  was 
double,  viz.  property  in  the  husband  by  intennarriage. 


(«)  Comyiu'fi Digest, tit  "Pleader/'  (E.32). 
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and  a  release  by  him;  yet  it  was  resolved  not  to  be  double, 
because  the  defendant  could  not  plead  the  release  without 
shewing  the  marriage.  Although,  therefore,  the  plaintiff's 
coverture  might  have  been  a  defence,  yet,  as  it  was  only 
pleaded  by  way  of  inducement,  it  was  held  to  be  good. 
Here,  however,  there  is  no  inconsistency  on  the  face  of 
the  plea.  It  was  incumbent  on  the  tenant  to  shew  that 
thcr  parties  levying  the  fine  were  seised,  and  that  such  sei- 
sin was  created  by  the  devises  of  Sandfard  and  TimbreU. 
*  It  may  be  said,  that  this  mode  of  pleading  is  inconvenient; 
but  if  any  allegation  in  a  plea  be  disproved,  the  plea  is 
void  altogether,  on  the  well-known  principle,  that  a  plea 
which  is  bad  in  part,  is  bad  as  to  the  whole.  A  party,  by 
traversing  one  fact,  does  not  thereby  admit  others  con- 
tained in  the  plea,  and  which  are  not  traversed.  In  Co- 
mynss  Digest  (a),  it  is  laid  dcwn  as  a  general  rule,  that  a 
plea  is  not  double,  where  one  matter  alleged  is  pleaded  on- 
ly as  inducement  to  the  other.  In  Calfe  v.  Nevil{b),  which 
was  an  action  of  scire  facias  against  bail,  they  pleaded, 
that,  after  the  scire  facias  returned,  and  shortly  after 
judgment,  their  principal  brought  a  writ  of  error,  pending 
which  he  rendered  himself  to  prison  in  discharge  of  his 
bail,  and  there  died,  and  the  plaintiff  demurred  to  the 
plea,  on  the  ground  that  it  was  double.  But  the  Court 
held  otherwise,  as  the  principal's  rendering  himself  to  pri- 
son, and  being  imprisoned,  were  but  inducement  to  his 
dying  there.  In  Phwden's  Commentaries  (e),  it  is  said, 
that  ''  to  allege  two  descents  in  tail  does  not  make  a  plea 
double,  for  one  answer,  viz.  ne  dona  pas,  makes  an  end  of 
the  whole ;  so  that  the  descents  are  not  the  most  substan- 
tial parts  of  the  matter,  but  the  gift,  and  in  shewing  of  the 
gift,  the  defendant  must  shew  how  it  came  to  the  last  issue; 
and,  forasmuch  as  he  is  necessarily  compelled  to  do  that, 
it  is  not  double."    Here  it  was  not  sufficient  for  the  tenant 
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to  traverse  the  demandant's  title;  it  was  necessary  for  him 
to  deduce  his  own ;  and  the  entry  cited  irom  Rastal  is  an 
authority  to  shew  that  it  was  incumbent  on  him  to  do  so\ 
and  although  it  has  been  said^  that  the  tenant  should  have 
concluded  his  plea  by  relying  on  the  fine,  yet  that  objec- 
tiou  was  not  raised  by  the  demurrer;  and  the  devises  were 
matters  inpais^  and  might  have  been  traversed. — Secondly, 
It  has  been  saidj  that,  although  the  plea  begins  by  select- 
ing part  only  of  the  premises  mentioned  in  the  count,  yet 
it  avers,  that  the  demandant  ought  not  to  have  seisin  of 
all,  and  concludes  by  praying  judgment  otihe  whole.  But 
the  Court  have  authority  to  order  a  right  judgment  to 
be  entered  up,  although  the  prayer  at  the  conclusion  of  the 
plea  be  improper ;  and  if  so,  the  judgment  must  be  entered 
for  the  messuages  and  lands  in  the  introductory  part  of  the 
plea  mentioned.  In  Le  Bret  v.  PapiUon  (a),  where  one, 
who  was  an  alien  amy  at  the  time  of  action  brought,  be- 
came an  alien  enemy  before  plea  pleaded;  and  the  defend- 
ant pleaded  in  bar,  that  the  plaintiff  ought  not  to  have  or 
maintain  his  action,  '^  because  he  was,  before  and  at  the 
time  of  exhibiting  his  biU,  and  now  is,  an  alien  enemy» 
&c."  and  concluding,  that  therefore  the  plaintiff  ought  to 
be  barred  from  having  or  maintaining  his  action  ftc. ;  to 
which  the  plaintiff  replied,  that,  at  tfte  time  qf  exhibiting 
his  bUl,  he  was  an  alien  amy;  wherefore  he  prayed  jtfdfjr* 
ment  and  his  damages:  to  which  there  was  a  special  demur- 
rer, as  it  did  not  answer  the  whole  of  the  defendant's  plea* 
Although  it  was  held  that  the  plea  was  ill  pleaded,  yet,  as 
the  Court  were,  ex  officio,  bound  to  give  such  judgment 
as  appeared,  upon  the  whole  record,  to  be  proper,  without 
regard  to  the  issues  foimd  or  confessed,  or  to  any  imper- 
fecdon  in  the  prayer  of  judgment,  on  either  side;  and 
as  it  appeared  upon  the  whole  record,  that  the  plaintiff 
was  then  an  alien  enemy,  and  therefore  incapable  of  main- 


(rt)  4  East,  502. 
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taiBHig  farther  his  soit^  judgment  was  giveoi  that  he  be 
binrred  from  further  having  or  maintaimng  his  actions 
lUid  Lord  EUenborough  there  said,  '^  it  is  also  urged  on 
the  part  of  the  defendant,  that  even  if  the  plea  be  bad,  as 
pleaded  in  bar  generally,  yet,  that  the  replication  is  bad, 
in  praying  a  judgment  for  damages,  which  cannot  be  given 
in  favour  of  this  plaintiff,  inasmuch  as  be  appears  by  the 
record  to  be  now  an  alien  enemy,  and  of  course  incapa^ 
ble  of  recoverii^  damages.  And  on  this  account  it  is  con- 
tended, that,  inasmuch  as  the  plaintiff  cannot  recover  the 
judgment  he  prays,  he  must  be  barred  from  maintain- 
ing his  action  generally,  according  to  the  prayer  of  the 
defendant's  plea.  But  this  by  no  means  follows;  for  the 
Court  may,  and  ought,  ex  officio,  to  give  such  judgment, 
on  the  whole  record,  as  ought  to  be  given,  without  regard 
to  the  issues  found,  or  to  any  imperfection  m  the  prayer  of 
judgment  made  on  either  side*  In  Plowd.  66,  Montague, 
G.  J.,  speaking  of  the  plea  of  the  defendant  in  that  case, 
says,  ^  He  ought  to  have  concluded  non  est  factum,  and 
not  judgment  si  custio,  as  he  has  done ;  for  which  reason 
the  conclusion  is  bad.  Further,  inasmuch  as  the  conclu- 
sion in  this  point  is  bad,  it  is  to  be  seen  what  shall  be  done 
if  it  appear  to  us  Judges  that,  upon  the  matter  in  law,  the 
deed  is  void;  and  it  seems  to  me  (he  says)  that  we,  by 
our  office,  ought  to  give  judgment  against  the  plaintiff; 
for,  although  the  defendant  may  not  take  the  advantage, 
yet,  inasmuch  as  it  appears  to  us  that  the  plaintiff  has  no 
cause  of  action,  we  ought  to  give  judgment  against  him.' 
And  afterwards,  p.  69,  '  he  shall  have  benefit  by  the  of- 
fice of  the  Judge,  notwithstanding  the  bad  conclusion  to 
the  action,  as  I  have  said  before.'  So  alsQ  in  Fraunces^s 
case  («),  and  Westlic  v.  King  (h),  to  the  same  effect.  And, 
indeed,  if  it  were  necessary  to  cite  authorilies  on  such  a 
subject,  in  Kirk  v.  Nowett  (c),  and  in  many  other  cases^ 
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judgment  has  been  entered  upaccerdingto  the  right  appear- 
ing in  favour  of  the  plaintiff,  on  the  whole  record,  notwith-* 
standing  an  issue/on  a  bad  plea  in  bar,  found  against  him.  In 
Street  Y.  Hopkinsan  and  others  (a),  the  Court  held  express* 
ly,  that  they  were  not  bound  by  the  prayer  of  an  improper 
judgment ;  and  therefore  pronounced  the  rule,  **  that  the 
plaintiff  in  error,  in  that  case,  should  be  barred,  contrary  to 
the  term»^of  the  defendant's  prayer,  which  was,  that  judg- 
ment might  be  affirmed."  That  principle  has  been  since  re- 
cognised in^the  case  of  TheiBw^v.  Shake8pear{b),'wheTe  a 
distinction  was  taken  between  pleas  in  abatement,  and  pleas 
in  bar.  There,  a  plea  of  misnomer  in  abatement,  conclud- 
ed with  praying  judgment  of  the  said  indictment,  instead 
of  on;  and  Lord  EUenborough  said,  ^^  if  this  were  the 
case  of  a  plea  in  bar,  the  Court  would  give  that  judgment 
which,  upon  the  whole  of  the  record,  appeared  to  be  the 
proper  judgment,  though  not  regularly  prayed  for  by  the 
party.     But  in  abatement  the  Court  will  give  no  other 
than  the  proper  judgment  prayed  for  by  the  party;** 
and  in  Attwood  v.  Davis  (c),  where  the  proceedings  were 
by  bUl,  and  the  defendant's  plea  in  abatement  concluded 
with  a  prayer  of  judgment  of  the  writ  and  declaration 
founded  thereon,  although  such  pica  was  held  bad  on 
special  demurrer,  yet  Mr.  Justice  Bayley  said  **  there  is 
a  distinction  between  a  plea  in  bar,  and  a  plea  in  abate- 
ment ;  in  the  former,  the  party  may  have  a  right  judg- 
ment upon  a  wrong  prayer,  but  not  in  the  latter."    These 
cases  are  precisely  in  point  to  shew  that  the  second  objec- 
tion to  this  plea  cannot  be  supported.     Thirdly. — It  has 
been  contended,  that  the  fine,  as  pleaded,  does  not  cover 
the  premises  mentioned  in  the  introductory  part  of  the 
plea,  as  the  fine  set  out  in  the  plea  appears  to  be  levied 
of  less.     But  that  objection  cannot  avail  on  demurrer. 
It  is  a  matter  of  fact  to  be  proved  at  the  trial.     The  de- 


(a)  2  Str.  1055;  and  Rep.  Temp.    (6)  10  East,  83. 
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gcriptjon  of  buildings  erected  on  land^  may  vary  according 
to  drenmstances;  and  the  fine  need  not  be  confined  in 
terms  to  the  actual  description  of  the  premises  therein 
contained;  and  it  is  quite  clear,  that  if  a  fine  be  levied  of 
lands,  it  urill  carry  all  the  buildings  erected  thereon. 

The  learned  Serjeant  was  about  to  argue  on  the/ourth 
objection,  as  to  the  plea's  not  concluding  with  a  verifica- 
tion by  the  record,  as  to  the  fine,  when  he  was  stopped  by 
the  Court,  who  said,  that  he  need  not  trouble  himself  on 
that  point. 
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Mr.  Serjeant  RusseU,  in  reply. — The  plea,  at  least, 
causes  a  serious  inconvenience  to  the  demandant,  as,  whe^ 
ther  he  traverse  the  devise,  or  the  fine,  a  complete  defence 
will  be  left  admitted  on  the  record.  There  must  be  one 
connected  defence;  and  there  cannot  be  a  connection  of 
separate  defences.  In  Viner'^  Abridgment  {a),  '^  in  .an 
entry  in  nature  of  assize,  the  defendant  pleaded  that  he 
was  in  by  lease  for  forty  years  of  the  lease  of  the  predeces* 
sor  of  the  plaiadfiT,  by  indenture,  and  so  had  he  nothing 
but  for  terms  of  years,  and  that  the  demandant  himself  was 
seised  of  the  frank-tenement;  and  there  was  judgment  of 
the  writ ;  the  whole  Court  held,  that  this  was  a  double  plea, 
rjjr.  lease  by  indenture,  and  that  the  plaintiff*  himself  was 
seised  of  the  frank-tenement;  for  if  the  plaintiff  answered 
to  the  lease,  the  other  might  demur,  because  he  did  not 
deny  but  that  he  himself  was  tenant  of  the  {rauk*tene- 
ment;  and  if  he  answered  to  the  firank-tenement,  the 
other  might  likewise  rely  upon  the  lease  by  indenture, 
which  is  estoppel;  by  which  he  was  awarded  to  hold  him  to 
the  one;  and  so  he  did,  tnz.  that  the  plaintiir himself  was 
tenant."  So  here,  the  tenant  should  either  have  relied  on 
the  devise,  or  on  the  fine ;  and  the  plea  is  bad  at.  all  events, 
by  praymg  judgment  of  the  whole  of  the  premises,  as  it 
commences  by  stating  part  only. 


(a)  Tit.  "  Double  Picas,"  A.  68. 
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The  Court  propose4  that  the  plea  ahould  be  ajpneode^, 
and  the  demurrer  wiehdrftwn;  whiph  not  being  acceded  to 
on  the  part  of  the  demandant,  they  took  lune  to  consider : 
and  J  on  this  day,  Mr.  Justice  Park  delivered  the  Judgment 
of  the  Court  as  follow^; — 


This  case  comes  before  the  Court  .upon  a  demurrer  to  a 
plea  to  a  writ  of  entry.  The  plea  on  which  this  question 
9risesj  is  in  substance  as  follows,  vi»»  ^'tmto  tke  said  mes- 
suages, mills,  barns,  stables,  out-houses,  gardens,  oschardey 
and  thirty  acres  of  land,  &c.,  parcel  of  the  said  land  in  the 
said  count  mentioned,  the  demandaot  ought  not  to  have 
his  seisin  of  the  messuages  or  tenements,  with  die  land 
and  appurtenances,  in  the  count  mentioned^  or  any  part 
thereof;  because,  although  true  it  is,  that  Bobert  Sand- 
fordf  deceased,  was,  in  his  life  time,  and  at  the  time 
pf  his  death,  seised  in  fee  of  the  messuages,  &c«,  in 
the  introductory  part  of  the  plea, mentioned,  and,  being  so 
seised,  made  his  wUl,  and  devised  the  premises  to  one 
Timbrell  in  fee,  who  afterwards  devised  them  to  his  sister 
Su^aimuh,  the  wife  of  Rhhard  DenniMon  CmnberUmd» 
and  her  heirs  for  ever ;  who,  in  Trimiy  Term,  59  Geo.  S, 
levied  a  fine,  in  this  Court,  with  proclamations,  to  the  ten* 
ant,  of  all  the  tenements  in  the  introductory  part  of  the 
plea  mentioned,  and  the  land  whereon  the  buildings  then 
stood,  by  the  description  of,  four  messuages,  <me  cloth 
mill,  four  bams,  four  stables,  one  wharf,  four  curtilages, 
four  gardens,  four  orchards,  Mriy  acres  of  land,  /Airly 
acres  of  meadow,  and  iUf^y  aeres  of  pasture,  with  the  ap- 
purtenances.'* The  tenant  then  averred,  that,  after  the 
levying  of  the  fiae,  he  entered  upon  the  said  messiiagefif 
and  that  by.  force  of  the  fine  so  had  apd  levied,  and  by 
fovee  of  the  statute  for  converting  uses  into  possession,  he 
became,  and  was,  and  yet  is,  seised  in  his  demesne  as  of 
freehold  for  the  term  of  his  Ufe*  Wherefore  he  i^ayed 
judgment,  if  the  demandant  ought  to  have  his  seisin  of  and 
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in  the  messuages  or  tenemeptSy  with  the  land  and  appnr- 
tenanceSj  in  the  count  inentioned*  This,  it  is  said,  is  du-> 
plicity  in  pleading;  for  that  either  of  the  matters  men- 
tioned,  m.  the  deTise  by  Jimbrefl,  or  the  fine  levied  by 
Lusty i  the  plaintiff,  and  Cumberiand  and  his  wife,  defor? 
Giants,  furnishes  a  complete  defence^  and  ought  not  to 
have  been  included  in  the  same  ]^ea.  We  are,  however, 
of  opinion^  that  there  is  no  ground  for  thb  objection*  No 
matter  will  operate  to  make  a  pleading  double,  that  is  only 
pleaded  as  a  necessary  inducement  to  anoUier  allega*- 
tiop.  I  admit  the  rule  laid  down  by  Lord  Chief  Baron 
Camyns(a),  thai  if  a  plea  contain  dupHcity,  and  allege 
several  dbtidct  matters  (which  require  several  and  distinct 
answers)  to  the  same  thing>  it  would  be  bad.  But  no 
matters^  however  multifariousi  will  operate  to  make  a 
pleading  double,  provided  that  all  taken  together  consti- 
tute but  one  connected  proposition,  oir  entire  point.  Try 
the  present  case  by  this  rule,  and  it  will  be  founds  that 
though  there  be  a  devise  stated  by  TimbreU  to  Mrs.  Cwn- 
berlandj  and  a  fine  levied  by  her  and  her  husband,  they 
constitute  but  one  entire  proposition^  one  entire  point  of 
defence.  Thusj  if  to  an  action  of  assault  ai|d  felse  impri- 
sonment (i)^  the  defendant  plead  that  he  arrested  the 
plaintiff  on  a  suspicion  of  felony,  he  may  set  forth  any 
circumstances  of  suspicion,  though  each  circumstance  may 
alone  be  sufficient  to  justify  the  arrest;  for  all  of  them 
taken  together  do  but  amount  to  one  connected  cause  of 
suspicion. 

The  true  rule  in  pleading  I  take  to  be  this,  that  du^ 
f^dty  is,  where  two  distinet  matters,  not  being  part  of  one 
entire  defence,  are  attempted  to  be  put  in  issue.  But  this 
can  never  apply  to,  nor  does  it  ever  preclude  a  person  firom^ 
introducing  several  matters  into  a  plea,  if  they  beoonslftu- 
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ent  parts  of  the  same  defence.  For  though  it  be  true  that 
issue  must  be  taken  on  a  single  point,  yet  it  is  not  neces* 
sary,  nor  ever  can  be,  that  such  single  point  must  consist 
only  of  one  singfe  fact.  This  is  well  illustrated  by  the 
case  of  Robinson  v.  Rayley  (a),  where,  to  an  action  of  tres- 
pass the  defendant  had,  amongst  other  things,  pleaded  a 
right  of  common ;  and  the  plaintiff,  in  his  replication,  tra- 
versed that  the  cattle  were  the  defendant's  own  cattle, 
that'  they  were  levaiU  and  couchant,  and  that  they  were 
commonable  cattle ;  to  this  there  was  a  special  demurrer, 
that  the  replication  was  multifarious,  and  that  several  mat- 
ters, specifying  them,  were  put  in  issue,  whereas  only  one 
single  matter  ought  to  have  been  so.  Lord  Mansfield^s 
judgment  upon  this  point  was  as  follows : — **  The  substan- 
tial rules  of  pleading  are  founded  in  strong  sense,  and  in 
the  soundest  and  closest  logic ;  and  so  appear,  when  well 
understood  and  explained ;  though,  by  being  misunderstood 
and  misapplied,  they  ar^  often  made  use  of  as  instruments 
of  chicane.  As  to  the  present  case, — it  is  true,  you  must 
take  issue  upon  a  single  point ;  but  it  is  not  necessary  that 
this  single  jpoffi/  should  consist  only  of  a  single  ybc^  Here 
the  point  is,  the  cattle  being  entitled  to  common.  This  is 
the  single  point  of  the  defence.  But  in  fact  they  must 
be  both  his  oum  cattle,  and  also  levant  and  couchant; 
which  are  two  difierent  essential  circumstances  of  their  be- 
ing entitled  to  common,  and  both  of  them  absolutely  re- 
quisite.'* 

We  are  therefore  of  opinion  that  there  is  no  duplicity  in 
this  plea.  The  tenant  has  chosen  to  set  out  his  whole 
title ;  which,  though  it  may  consist  of  several  matters,  con- 
duces to  one  common  end,  vi».  a  complete  bar,  if  true,  to 
the  claim  of  the  demandant. 

The  second  objection  is,  that  the  introduction  to  the  plea 
selects  only  a  part,  and  yet  concludes  as  to  the  whole.    To 
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this  the  Court  axtsvret,  that  this  prayer  to  a  plea  in  .bar  may 
be  set  right.  In  Le  Bret  y.  PapUloMf  Lord  Ettenboraugh 
said  {a)t  *^  in  many  cases  judgment  has  been  entered  up, 
according  to  the  right  appe&ring  in  favour  of  the  plaintiff, 
on  the  whole  record,  notwithstanding  an  issue,  on  a  bad 
plea  in  bar,  found  against  him.  In  Street  v.  Hopkiruom 
and  others  (6),  the  Court  held  expressly,  that  they  were 
not  bound  by  the  prayer  of  an  improper  judgment ;  and 
tlierefore  pronounced  the  rule,  that  the  plaintiff  in  error 
in  that  case  should  be  barred,  contrary  to  the  terms  of 
the  defendants*  prayer,  which  was,  that  the  judgment 
might  be  affirmed.**  The  same  doctrine  was  established  in 
The  King  v.  Shaiespear  (e) ;  and,  in  Attwood  v.  Davis  (d), 
Mr,  Justice  Bayley  said,  **  there  is  a  distinction  between 
a  plea  in  bar,  and  a  plea  in  abatement;  in  the  former,  the 
party  may  have  a  right  judgment  on  a  wrong  prayer,  but 
not  in  the  latter.*' 

The  third  objection  is,  that  the  fine,  as  pleaded,  does 
not  cover  all  the  premises  in  the  declaration  or  plea 
mentioned,  for  that  the  plea,  in  its  introductory  part, 
speaks  of  six  messuages,  whereas  the  fine  speaks  only  of 
four.  But  the  plea  states,  that  the  fine  was  levied  *^  of 
aU  the  messuages  in  the  introductory  part  of  the  plea 
mentioned,  and  the  land  whereon  the  said  buildings  now 
stand,  by  the  description  oifour  messuages,  ftc.**  There- 
fore we  say,  it  will  be  a  matter  of  fact,  to  be  proved  by 
the  evidence,  whether  or  not  this  allegation  be  true. 

The  fourth  objection  is,  that  this  fine  is  not  verified  by 
the  record.  This  argument  is  not  true  in  fact ;  for,  after 
setting  out  the  fine,  the  plea  says,  ^'  as  by  the  said  fine, 
and  proclamations  made  thereon,  now  remaining  in  the 
said  Court  of  the  Bench  more  fully  appears."  But  it  is 
said  that  this  averment  ought  to  have  formed  the  conclu* 


1827. 

ROWLES, 

Demandant ; 
Tenant 


(a)  4  East,  509. 

(6)  2  Str.  1055 ;  S.  C.  Gas.  temp. 
Haidw.  345. 


(c)  10  East,  83. 

(d)  1  Barn.  &  Aid.  172. 
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ROWLES, 

Demandant ; 
Lusty, 
Tenant. 
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sioti  to  the  w/ible  plea.  It  seems  to  m  tbdt  tUs  woaUT 
have  been  absurd;  for  the  fine  does  not  constitnfe  the 
wb6le  of  the  defeiice.  The  plea  is  made  up  of  seve- 
ral distinct  matters,  though  <;onducing  to  one  point;  vix. 
Ae  tenafit*s  title.  The  tender,  therefore,  in  conclusion, 
to  the  Court,  must  be  on  the  whole  matter;  and  though 
one  of  the  matters  be  upon  the  fiiie,  which  is  verified  by 
the  record  iit  its  proper  place,  yet  it  would  not  have  been 
true,  that  the  whole  matter  of  the  plea  was  verified  by  the 
record,  when  a  part  of  that  plea  was  the  devise  to  Mrs. 
Cumberland,  which  does  not  appear  by  any  matter  of  re- 
cord. For  these  reasons,  we  are  of  opinion  that  there 
must  be — 

Judgment  for  the  tenant. 


Friday, 
Nov.  tSrd. 

A  party  outlaw- 
ed can  only  ap- 
pear in  Court 
for  the  purpose 
of  revenlnghis 
outlawry. 

Where,  there- 
fore, a  defend- 
ant, the  grantor 
of  an  annuity, 
who  had  been 
outlawed  in  an 
action  in  the 
Court  o(King*a 
Benehf  for  ar- 
rears, applied  Co 
this  Court  to  set 
aside  the  securi- 
ties, on  the 
ground  ofaniU 
legality  in  the 
grant  in  the  first 
instance: — 
Held,  that  he 
could  not  be 
beard. 


LOUKES  V,  HOLBECHE. 

A  RULE  was  obtained  by  Mr.  Seijei^t  WiUe  in  the 
last  Blaster  Term,  to  shew  cause  why  an  annuity,  granted 
by  the  defendant  to  the  plaintiff,  should  not  be  set  aside, 
and  the  indenture  and  warrant  of  attorney,  given  and  exe* 
cuted  for  the  same,  delivered  up  to  be  cancelled,  and  the 
judgment  vacated,  on  the  grounds,^rtf^,  that  part  of  the 
consideration-money  for  such  annuity  was  retained  by,  or 
returned  to,  the  plaintiff,  or  his  agent;  and  secondly,  that 
the  memorial  was  defective,,  in  not  correctly  setting  out 
the  annuity,  or  the  consideration  paid  for  the  same,  or  tlie 
term  for  which  such  annuity  was  to  be  paid* 

Mr.  Serjetot  Boeanquet  shewed  cause,  on  affidavits, 
which  stated,  that  the  annuity  was  granted  in  January, 
181S,  and  paid  by  the  defendant  until  18S3,  without  any 
objection  having  been  raised.  That  the  plaintiff  (the  gran* 
tee)  died  in  that  year;  and  that  a  person  of  the  name  of 
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Hieks,  who^  negotiated  for  the  amidity,  as  Iris  agent,  amd 
waa  present  at  the  execution  of  the  deeds,  had  died  two 
years  previously.  That  after  the  death  of  the  gran* 
tee,  vim.  in  Hilary  Term,  1805,  his  execulers  arrested 
the  defendant  for  a  half-^year's  arrears  of  the  atomty,  on 
process  issued  out  of  the  Court  of  King's  Bentk,  on 
which  they  obtained  judgment,  and  proceeded  to  out*- 
lawry  against  him  in  that  suit.  That  the  defendant,  in 
Trinity  Term  in  that  year,  obtained  a  rule,  in  that  Court, 
to  set  aside  the  annuity,  and  that  the  securities  xmght  be 
delivered  up  to  be  cancelled,  on  the  grounds  of  a  reten- 
tion of  part  of  the  consideratbn,  by  the  plaintiff  or  his 
agent,  and  a  defect  in  the  memorial ;  which  rule  was  dis- 
charged with  costs  in  Michaelmas  Term  following.  That 
such  costs  had  been  afterwards  taxed,  but  not  yet  paid 
by  the  defendant ;  and  that  he  had  also  moved  the  Court 
of  King^s  Bench,  that  the  proceedings  on  the  outlawry 
might  be  stayed;  which  rule  was  also  discharged  with 
costs.  The  plaintiff's  attorney  also  swore  that  he  believed 
that  the  defendant  had  for  some  time  past  absented  him- 
self by  fraud  and  covin,  to  avoid  legal  process,  and  that  he 
was  then  residing  out  of  the  jurisdittion  of  this  Court  Un- 
der these  circumstances,  the  learned  Seijeant  objected,  in 
the  first  instance,  that,  as  the  defendant  had  been  out- 
lawed in  an  action  brought  against  him  by  the  executors 
of  the  grantee,  in  the  Court  of  King's  Bench,  for  the  ar- 
rears of  the  annuity  now  sought  to  be  set  aside,  he  was 
not  in  a  situation  to  make  the  present  application;  nor 
could  he  be  heard  in  this  Court  for  the  purpose  of  im- 
peaching the  annuity,  and  more  particularly  so,  as  the 
costs,  as  taxed,  on  the  former  motions  made  by  him  in  the 
Court  of  King's  Bench,  had  not  yet  beeii  paid. 

Mr.  Seijeant  Wilde,  in  support  of  his  rule. — Although 
the  defendant  has  been  outlawed,  yet  that  does  not  disable 
him  from  making  the  present  application  to  set  aside  the 
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1827*  annuity  on  which  the  outlawry  proceeded  in  the  Court  of 
King's  Bench.  If  a  writ  of  error  be  brought  to  reverse 
an  outlawry,  outlawry  in  another  suit  cannot  be  set  up 
against  it;  nor  when  a  party  outlawed  brings  a  writ  of  er- 
ror to  reverse  an  outlawry,  shall  outlawry  in  that  suit,  nor 
any  stranger's,  disable  him;  for,  if  he  were  outlawed  at  se- 
veral men's  suits,  and  one  should  be  a  bar  to  another,  he 
could  never  reverse  any  of  them :  and  if  it  be  for  error  in  the 
same  outlawry,  the  outtavrry  itself  is  no  objection;  for  that 
would  be  exceptio  ejusdem  ret  cujuspetiiur  dissobUio  (a). 

The  Court  required  a  copy  of  the  record  of  the  out- 
lawry to  be  produced,  as  well  as  an  affidavit  of  the  identi* 
ty  of  the  defendant;  as  if  the  record  were  looked  at,  it 
might  appear  that  he  had  not  been  duly  outlawed ;  and 
they  ordered  the  rule  ^  to  be  enlarged  to  the  first  day  of 
this  Term  for  that  purpose.  Lord  Chief  Justice  Best  ob- 
serving, that  the  proceedings  to  outlawry  had  taken  place 
for  non-payment  of  the  arrears  of  the  annuity  npw  sought 
to  be  set  aside ;  and  that  the  defendant  could  raise  no  de- 
fence, either  at  law  or  in  fact,  till  the  outlawry  was  got  rid 
of  Neither  could  he  move  to  set  aside  the  annuity  till 
the  outlawry  were  reversed ;  this  not  being  an  application 
to  reverse  or  set  it  aside,  as  in  Gilberty  but  an  attempt  to 
put  in  a  defence  before  the  outlawry  is  reversed.  The 
rule  was  enlarged  accordingly. 

Mr.  Serjeant  Bosanquet,  on  a  former  day  in  this  Term, 
produced  a  copy  of  the  record  of  the  outlawry,  together 
with  an  affidavit  of  the  identity  of  the  defendant,  and 
also  an  affidavit,  stating  that  the  defendant,  in  the  last 
Term,  had  obtained  a  rule  nisi  in  the  Court  of  King's 
Bench,  to  reverse  the  outlawry,  and  that  such  rule  had 
been  discharged  with  costs.  The  learned  Serjeant  sub- 
mitted, that  it  was  quite  clear^  that  tlie  defendant  could 

(a)  Gilb;C.P.3dEd.  197. 
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[Mr.  Jasitce  Bmmntgh. — The  defendant  might  put        1827. 
himself  in  a  situation  to  make  the  application  toue^  by  mov- 
mg  to  reverse  the  oudawry  in  the  Court  of  King^s  Bench, 
and  putting  in,  and  perfecting,  bail  in  the  action.] 

The  outlawry  can  only  be  reversed  for  irregularity ;  aad 
as  the  proceedings  were  had  on  final  process,  it  can  only 
be  set  aside  on  the  defendant's  satisfying  the  plaintiff  his 
debt  and  damages.  Besides,  it  is  swora  that  4ihe  d^end- 
ant  absented  himself  by  fraud  and  covin,  and  to  avcnd  hh- 
gal  process;  and  in  Haveloci  v.  Oeddes  (a),  the  issue  was, 
whether  the  defendant  -were  beyond  seas,  at  die  time  of  the 
outlawry,  by  fraud  and  covin;  and  if  the  plaintiff  insists 
on  that  fact,  the  defendant  cannot  now  be  let  in  to  re* 
verse  the  outlawry,  as  it  would  be  an  answer  to  the  fact  of 
his  being  beyond  sea. 

[Mr.  Justice  Pm*k. — In  Hesse  v.  Woad{b)y  the  Court 
said,  that  they  had  never  heard  diat  either  the  going 
abroad,  or  the  staying  abroad,  with  a  view  to  avoid  pro*- 
cess,  was  a  reason  why  the  defendant  should  not  rever^ 
an  outlawry  when  he  returned.] 

[Mr.  Justice  Burrough,  — The  defendant's  being  beyond 
sea,  at  the  time  of  die  exigent ,  is  error  in  fact,  and  a  good 
ground  to  reverse  the  outlawry  on  his  return.] 

At  all  events,  the  defendant  must  suflfer  great  personal 
inconvenience,  as  he  must  appear  before  he  can  put  in  bail, 
or  move  to  reverse  the  outlawry,  in  which  case  he  would 
be  liable  to  be  imprisoned  at  the  suit  of  the  plaintiff. 

[Mr.  Justice  Gaselee* — ^In  Graham  v.  Henry  {c)^  it  was 
beldj  that  the  defendant  need  not  appear  before  he  moves 
to  reverse  an  outlawry;  and  where  he  did  not  go,  or  con- 
tinue, abroad  for  the  purpose  of  avoiding  process,  the  Court 
reversed  the  outlawry  on  motion;  and  Lord  EUenborough 

(«]  See  12  East,  622.  {h)  4  Taunt.  693. 

U)  1  Bam.  &  Aid  131.  ^ 

K 
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there  said,  **  it  appears  that  the  outlawry  took  place  in  the 
absence  of  the  defendant;  if  a  writ  of  error  therefore 
HoLBECHB.  ^*^  ^®'*  brought,  the  outlawry  would  be  reversed  as  of 
course;"  and  Mr.  Justice  Abbott  added,  *^  it  is  quite 
clear  that  the  defendant  would  be  entitled  to  reverse  thid 
outlawry  upon  writ  of  error;  the  Court  may  exercise  the 
same  power  upon  motion."] 

Here,  the  substantial  question  is,  whether  the  defend- 
ant went  abroad  with  a  fraudulent  view,  and  for  the  pur- 
pose of  avoiding  process;  and,  as  the  Court  of  King's 
Bench  has  discharged  his  rule  for  reversing  the  outlawry, 
he  has  a  right  to  make  the  present  application  to  this 
Court  to  set  aside  the  grant  of  the  annuity.  He  is  clearly 
entitled  to  relief  against  the  subject  matter  of  the  outlawry, 
which  may  be  either  afforded  him  in  a  court  of  Equity, 
or  by  the  summary  jurisdiction  of  this  Court.  He  ought 
not,  at  all  events,  to  be  precluded  from  going  into  the 
merits  of  the  case  by  this  preliminary  and  technical  ob- 
jection; and,  for  the  reason  stated  in  Crilbert,  the  out- 
lawry cannot  disable  him  from  making  the  present  motion. 

The  Court,~(after  referring  to  Comyns's  Digest  {a), 
where  it  is  laid  down,  that,  if  aman,  at  the  time  of  his  outlaw- 
ry, be  out  of  the  realm,  it  is  error,  though  he  be  outlawed  for 
felony,  or  in  a  personal  action ;  but  that  if  a  man  go  volun- 
tarily out  of  the  kingdom,  after  exigent  for  felony  pro- 
nounced, he  shall  not  avoid  the  outlawry  afterwards  pro- 
nounced; and  to  the  judgment  of  the  Court  in  Serocold  v. 
Hampsey{b)f  where  they  said  ''it  has  been  determined  that, 
as  to  the  whole  process  of  outlawry,  it  is  not  material,  in  the 
assignment  of  efh>r,  to  shew  that  the  party  was  out  of  the 
realm  during  the  whole  time;  but  if  he  were  abroad  at  the 
time  of  the  exigent y  that  is  sufficient ;  for  that  is  the  sub- 
stance.    If  the  (act  were,  that  he  was  within  the  realm 

(a)  Tit.  "  Utlagary,"  (C.  1.)  (6)  12  East,  625  n. 


IN  THB  EIGHTH  YEAR  Of  GEO.  IV. 

not  be  beard  on  this  motion,  as  he  could  only  appear  in 
Court  for  the  purpose  of  reversing  or  setting  aside  theout- 
lawry,  which  might  be  done  by  motion,  or  writ  of  error; 
and,  as  the  proceedings  to  outlawry  were  instituted  and 
carried  on  in  the  Court  of  King's  Bench,  this  Court  can- 
not interfere  in  setting  aside  the  annuity,  as  the  appli- 
cant has  no  locus  standi  injudicio.  In  Griffith  v.  Middle- 
ton  (a),  in  audita  querela  to  avoid  a  statute  upon  the  sta- 
tute  of  usury,  the  defendant  pleaded  outlawry  in  the 
plaintiff,  at  the  suit  otJ.  S,,  and  it  was  insisted  on  demur- 
rer, that  outlawry  in  that  suit,  which  was  only  by  way  of 
discharge,  and  not  to  recover  any  thing,  was  not  pleada- 
ble* But  it  was  adjudged,  that  a  person  outlawed  is 
not  receivable  to  sue  in  any  Court,  unless  it  be  to  reverse 
his  own  outlawry;  and  Lord  Chief  Justice  Moniagiie  said, 
"  where  the  action  is  ad  lucrandum,  there  ought  to  be  abi- 
lity in  the  person ;  and  it  is  all  one  to  gain  by  way  of  dis- 
charge, as  by  way  of  perquisition."  That  is  the  true  prin- 
ciple, and  expressly  in  point  to  shew  that  the  defendant  is 
not  at  present  entitled  to  make  this  application  to  the  Court. 

Mr*  Serjeant  Wilde ,  in  support  of  the  rule. — ^The  out- 
lawry in  this  case  cannot  be  urged  as  an  objection  to  the 
present  application*  The  outlawry  was*  founded  on  an  ac- 
tion brought  against  the  defendant,  in  the  Court  of  King's 
JBench,  to  recover  the  arrears  of  the  annuity  which  the  de- 
fendant now  seeks  to  vacate  altogether,  on  the  ground 
of  an  illegal  retention  of  part  of  the  consideration  mo- 
ney by  the  plaintiff  or  his  agent,  at  the  time  the  annuity 
was  granted*  It  is  most  material  to  ascertain  whether  the 
grant  were  void  or  not  in  the  first  instance,  that  being  the 
foundation  of  the  outlawry;  and  if  the  grant  were  invalid 
or  illegal^  the  grantor  may  apply  to  set  aside  the  annuity; 
and,  according  to  the  rule  laid  down  in  Gilbert,  his  hav- 

(a)  Cro.  Jac.  425. 
VOL.  I.  K 
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IB27.  iiig  been  outlawed  in  the  same  suit  is  no  bar,  as  he  seeks  to 
attack  the  ground  on  which  the  outhiwry  proceeded,  and 
the  whole  fabric  on  which  it  rests.  The  case  of  Griffith  ▼• 
Middleton  is  distinguishable  from  this,  as  a  judgment  in 
awUta  querela  not  only  operates  by  way  of  discharge, 
but  restores  the  party  to  all  he  had  lost.  In  Bacon's 
Abridgmeni{a)f  it  is  laid  down,  that  outlawry  may  be 
pleaded  to  a  bill  in  equity,  as  well  as  to  an  action  at  common 
law;  but  that,  if  the  bill  be  for  relief  against  an  action 
at  law,  and  an  outlawry  be  pleaded  by  the  defendant  in 
the  same  action,  it  will  not  be  allowed;  because  the  out- 
lawry is  part  of  the  grievance,  and  it  is  exceptio  tyusdem 
ret  eujus  petiiur  dissohitio.  In  Mitford*s  Pleadings  in 
Chancery  {b),  it  is  said,  that  a  plea  of  outlawry,  in  a  suit 
for  Ae  same  duty  or  thing  for  which  relief  is  sought  by  the 
bin,  is  insufficient,  according  to  the  rule  of  law,  and  shall 
be  disallowed  of  course,  as  put  in  for  delay.  If,  there- 
fore, the  defendant  had  sought  to  be  relieved  from  the 
payment  of  this  annuity  by  a  bill  in  Equity,  instead  of  by  an 
application  to  this  Court,  as  the  outlawry  was  for  the  same 
thing  for  which  relief  was  sought,  the  outlawry  could  not 
be  pleaded;,  and  here,  as  it  was  founded  on  the  grant  of 
the  annuity,  the  defendant  may  attack  it  on  the  ground  of 
illegality  in  the  grant;  and,  if  the  deeds  be  set  aside,  the 
outlawry  must  faXL  to  the  ground.  Although  the  outlawry 
was  founded  on  the  judgment  in  the  Court  o{ King's  Bench, 
it  k  dear  that  the  defendant  had  a.  right  to  apply  to  the 
Court  of  Chancery.  So  this  Court  has,  by  the  statute  17 
Geo.  3,  c.  26,  a  special  and  equitable  jurisdiction  to  set 
aside  the  deeds  by  which  the  adimity  was  secured ;  and 
that  statute  alone  is  applicable  to  diis  case,  (the  annuity 
having  been  granted  before  the  passing  of  the  53  Geo.  3, 
c.  141),and  gives  a  jurisdiction  analogous  to  the  Great  Seal, 
mn.  to  set  aside  annuity-deeds  on  the  oath  of  the  party. 

(a)  5th  Edit.  tit.  «  Oadawiy/'  D.  3,  Vol.  6,  p.237. 
(&)  4th  Edit,  by  Jeremy,  226. 
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an  issue  on   that  fact  in  Havelock  t.  Geddes,   which         1827. 
was  cited  as  supporting  this  opinion:  but  upon  looking 
into  the  books^  we  do  not  find  that  there  is  any  case 
which    supports  this  distinction;  and  the  only  issue  in 
Havelock  v.  Geddes  was,  whether  the  plaintiflT  were  be- 
yond sea,  or  not,  at  the  time  of  the  outlawry.    We  con« 
ceive  the  truth  to  be»  that^  in  a  mere  personal  action^  if 
the  outlaw  bring  his  writ  of  error,  and  assign  his  be- 
ing beyond  sea  at  the  time  of  the  outlawry,  the  Court 
would  make  no  difficulty  in  reversing  it. — The  next  ques- 
tion will  be,  on  what  terms;  and  that  will  depend  upon 
the  statute  4  &  5  WiU.  3,  c.  18,  s.  3.     This  seems  settled 
in  Serecold  v.  Hampson  {a).    But  it  is  said  that  the  par- 
^Jf  by  coming  m,  may  be  put  io  great  personal  inconveni- 
ence, even  to  imprisonment:  with  that,  however,  we  can 
have  nothing  to  do.     We  think,  as  matters  are  now  situ- 
ated, the  applicant  has  no  locus  standi  inJudiciOf  except 
for  one  purpose;  and,  as  this  application  has  not  that  pur- 
pose in  view,  this  rule  must  be — 

Discharged  (6)* 

(«}  2  Str.  1178.  defendant  of  the  means  of  reco- 
(6)  Mr.  Justice  Park  afterwards  Ferin^jr  his  just  debt,  and  for  the 
referred  to  the  case  of  Bryan  t.  purpose  of  avoiding  the  sud  out- 
Woffstaffe,  6  Bam.  &  Ores.  314;  lawry,  yoluntarily  left  the  realm 
S.  C.  8  Dow.  &  RyL  208,  where,  of  England,  and  of  such  his  fraud 
m  error  to  reverse  an   outlaw-  and  covin,  voluntarily  remained  in 
ry,  the  error  assigned  was,  that  parts  beyond  the  seas,  until  after 
before  and  at  the  time  of  award-  the  outlawry;  whereupon  issue  was 
ing  and  issuing  the  exigi  faeiai,  joined,  and  a  verdict  found  for  the 
the  plaintiff  in    error   was  be-  defendant;— it  was  hdd,  that  the 
yond   seas;   and  the   defendant  plea  was  net  an  answer  to  the  as- 
pleaded,  that  before  the  awarding  signment  of  error,  and  that  judg- 
and  issuing  of  the  txigifaciai,  the  meat  of  reversal  of  the  outlawry 
plaintiff  in  error,  of  his  fraud  and  should  be  entered  for  the  phuntiff 
twin,  and  in  order  to  defeat  the  in  error,  non  obstaiOe  wrtdicto. 
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1897. 


Saiurdajf, 
Nov.  94th. 


In  a  recovery* 
the  acknowledg- 
ment of  the  fint 
vouchee  was 
taken  at  Caleut-' 
tOf  16th  JanMO' 
ry,  1827,  and 
the  Cbmmu- 
sionen,  named 
in  the  dedi' 
MM,  had  omit- 
ted to  indone 
the  return  there* 
on,  and  the 
word  ••  fU- 
teenth"  was 
written  on  an 
erasure  in  the  Ju- 
ral of  the  affida- 
vit of  the  Com- 
missionert,  of 
the  acknow- 
ledgment of 
the  warrant  of 
attorney.    The 
second  vouchee, 
who  was  tenant 
for  life,  died  on 
the  5th  FebruQ' 
ry,  1827:— The 
Court  allowed 
the  returns  of 
the  writ  of  en- 
try and  sum- 
mons to  be 
abridged  to 
three  returns  in- 
clusive, instead 
of  four,  as  re- 
quired by  the 
sUL  24  Geo,  2, 
c.  48,  8.  8. 


Still,  Demandant;  RaymonDi  Tenant;  Francis  Law, 
Esq.,  First  Vouchee;  John  Law,  D.  D.,  Second  Vou- 
chee. 

JL  HE  acknowledgment  of  the  first  vouchee  in  this  reco- 
very was  taken  at  Calcutta^  on  the  16th  January,  1827; 
and  the  Commissioners,  named  in  the  writ  otdedimtis  potes- 
totem,  omitted  to  indorse  the  usual  return  thereon;  and 
the  word  **  sixteenth*^  was  written  on  an  erasure  in  the 
jurat  of  the  affidavit  of  the  Commissioners  of  the  due  ac- 
knowledgment of  the  warrant  of  attorney  by  the  first 
vouchee.  It  also  appeared  that  Dr.  Law,  the  second 
vouchee,  who  was  only  a  tenant  for  life  of  the  estate  to  be 
comprised  in  the  recovery,  died  on  the  5th  February,  ]  827; 
and  as  the  warrant  of  attorney  of  the  first  vouchee  was 
taken  on  the  11th  January  preceding,  there  were  not 
four  returns  inclusive,  between  the  return  of  the  first 
writ  of  summons,  and  the  death  of  Dr.  Law,  Under 
these  circumstances,  the  clerk  of  the  recoveries  objected  to 
its  being  passed,  as  the  statute  24  Geo.  2,  c.  48,  s.  8  (a), 
requires  that  there  should  be  four  returns  inclusive,  be- 
tween the  first  and  second  writs  of  summons. 

• 

Mr.  Serjeant  Bosanquet  now  moved  that  the  writ  of  en- 
try might  be  amended  and  made  returnable  on  the  mor- 
row of  St.  Martin,  in  Michaelmas  Term  last,  that  the  first 


(a)  Which,  after  reciting,  that 
before  the  making  of  the  act,  all 
writs  of  summoDB  to  warrant 
against  the  vouchers  upon  com- 
mon recoveries  had,  in  writs  of 
entry  and  writs  of  right  of  advow- 
son,  were  made  for  five  returns  in- 
clusive;— for  the  more  speedy  per- 
fecting of  such  recovery;  it  was 


enacted,  that  from  and  after  the 
Feast  of  St.  ilf iciUW  the  Archan- 
gel, 1752,  all  and  every  such  writs 
of  sununons  to  warrant  upon  the 
appearance  of  the  tenant  to  every 
such  writ  of  entry  and  writ  of  en- 
try and  writ  of  advowson,  should 
and  might  be  made  and  abridged 
to  four  returns  inclusive. 
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during  the  process  of  outlawry,,  and  went  abroad  by  way 

of  covin  at  the  time  of  the  exigent^  that  should  be  replied;'* 

atfd  the  case  of  Plunkett  v.  Buchanan  (a),  where  a  party     holbbchb. 

seeking  to  reverse  an  outlawry,  ^d  not  appear  in  person, 

but  by  attorney,  the  Court  said,  that  it  should  be  expressly 

stated  in  the  affidavits,  that  the  attorney  was  authorized  by 

the  party  to  make  the  appUc^tion  on  his  behalf,) — took  time 

to  consider* 

Mr.  Justice  Park  now  delivered  the  judgment  of  the 
Court  as  follows : — This  case  came  before  the  Court  upon 
a  motion  to  set  aside  an  annuity,  for  the  reasons  stated  in 
the  rule.  The  application  was'  met  by  a  preliminary  ob- 
jection at  the  bar,  that  the  defendant  cannot  be  heard,  he 
being  at  this  moment  an  outlaw,  and  that  till  the  outlawry 
be  set  aside,  he  can  no  more  make  a  motion  of  this  de- 
scription, than  he  could  bring  an  action  for  any  matter  in 
which  he  might  be  interested.  To  this  objection  the 
Court  are  inclined  to  accede.  I  am,  I  admit,  not  aware 
of  any  case  wherein  this  has  been  held  upon  a  rule  to 
shew  cause ;  but  when  I  find  the  rule  to  be  so  clearly  es- 
tablished, that  a  man  outlawed  cannot  maintain  any  action, 
(for,  by  his  contumacy,  he  is  out  of  the  king's  protection), 
and  shall  have  no  privilege  or  benefit  from  that  law  of 
which  he  is  a  violator,  and  to  which  he  refuses  to  be 
amenable,  I  cannot  conceive  how  he  can  set  the  law  in 
motion  by  a  rule  to  shew  cause,  to  relieve  himself  firom  an 
inconvenience,  any  more  than  he  can  institute  a  suit  for 
the  recovery  of  his  rights.  It  is  true,  an  outlaw  may  be 
sued ;  for  he  shall  not,  by  his  own  act,  prejudice  others. 
GlanviUe  says  (6),  ''  Utlagatus  legem  terns  amitiit;*  and 
Briiton,  **  Respondra  a  touts,  mes  nul respandra  a  luy** 


(a)  3  Barn.  &  Gres.  736$  S.  C.  6  Dow.  &  RyL  625. 
WLib.2,c.d. 
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1827.  To  this  point,  we  tkink  the  case  of  GriJUk  v.  Middleiem  (a) 
no  mean  authority;  for  though  that  was  a  proceeding  in 
audiia  querela,  yet  the  opinion  of  Lord  Chief  Justice  Monies 
gne,  assisted  by  very  eminent  Judges,  vix.  Sir  Jokn  CroAe, 
Sir  John  Doderidge,  and  Sir  Robert  HougkioH,  decided, 
diat  a  person  outlawed  is  not  receivable  to  sue  in  any 
Court,  unless  it  be  to  revere  his  oum  outlawry;  for  it  was 
said,  that,  where  it  is  ad  lucrandum,  there  ought  to  be 
ability  in  the  person :  and  it  is  all  one  to  gain  by  way  of 
discharge,  as  by  way  of  perquisition.  In  this  case,  it  is 
clear,  that  the  application  now  made  on  the  part  of  the  de- 
fendant, is,  that  he  may  gain,  by  way  of  discharge  from 
his  annuity ;.  which,  according  to  those  learned  Judges, 
is  the  same  as  to  gain  by  way  of  perquisition,  that  is,  as 
by  suit  in  an  action.  The  case  m  Miiford  must  have  been 
thift  of  a  rdator  only,  and  not  a  plaintiff  and  relator; 
for  a  mere  relator  cannot  have  outlawry  pleaded  against 
him  (i).  So,  at  the  common  law,  though  an  outlaw  may 
prosecute  an  information  for  the  King,  yet  he  cannot  do  so, 
if  the  effect  be  to  procure  a  benefit  not  only  for  the  King, 
but  for  himself  also.  This  distinction  was  expressly  taken 
in  Atkins  v.  Bayles{c),  where  an  information  qui  tarn 
was  exhibiled  against  a  Justice  of  Peace  for  refusing  to 
grant  his  warrant  to  suppress  a  conventicle,  and  outlawry 
in  disabHity  of  the  plaintiff  was  pleaded,  the  Court  held, 
that  though  the  King  were  interested-,  yet  the  informer  on- 
ly was  phunt^,  and  entitled  to  the  benefit;  and  that  though 
he  were  disabled,  yet  he  might  sue  for  the  King,  but  not 
for  himself:  and  judgment  was  accordingly  given,  that 
the  plea  was  good. — It  has  been  pressed  upon  us, 
that  a  person  never  can  reverse  im  outlawry,  though 
he  were  beyond  sea  at  the  time  of  the  exigent,  if  he 
had  gone  thereby  fraud  and  covin;  and  that  there  was 

(a)  Oro.  Jac.  425 .     (/;)  See  PhiUps  v.  Gibbont,  1  Ves.  &  Beam.  185. 
^      (c)  2  Mod.  267. 
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of  nomproM.  ngned  in  this  cause  slloald  not  be  stayedj 
mihomt  costs.  The  learned  Sexjeant  relied  on  the  case  of 
Lffttktan  t.  Cross  (a),  where,  in  covenant  against  exe- 
cutors, they  pleaded  plene  admimstravii  and  a  retainer; 
and,  at  the  trial,  they  pfeaded  a  plea  puis  darrein  coi^ 
titmaneej  to  which  the  plaintiff  replied,  and  the  defimd- 
ants  demurred  to  the  replication  ;  and  judgment  was  given 
for  the  deiisndants  on  the  demurrer;  it  was  held,  that  they 
were  entitled  to  the  costa  incurredo^^r  the  flesLputsdhmrein 
continuance^  but  not  to  the  costs  of  the  wkole  cause.  And, 
in  WiUett  v.  Pringle{b),  it  was  held,  that  if  an  action  be 
cominenced  against  a  bankrupt  after  the  eommissioD,  for 
work  done  before  the  bankruptcy,  and  the  bankrupt  after- 
wards obtam  his  certificate,  the  defendant  is  discharged 
from  the  costs,  as  well  as  the  debt.— And  here,  as  the 
plaintiff  had  a  good  right  of  action  from  the  time  it  was 
commenced  to  setting  down  the  cause  for  trial,  the  de^ 
fendant  can  only  be  entitled  to  those  costs  which  were  in- 
curred after  he  put  in  his  plea  puis  darrein  continuance. 

Mr.  S«rjeaiit  Taddy  now  shewed  cause  on  an  affidavit, 
which  stated,  that,  on  the  day  special  bail  were  put  in  for 
the  defendant,  «Mr.  the  17th  May  last,  hia  attornies,  by 
letter,  requested  the  plaintiff's  attornies  not  to  except  to 
the  bail,  as  the  defendant  had  obtained  his  certificate, 
which  would  appear  in  the  next  Gaxette.  That  no  answer 
having  been  received,  the  certificate  was  ahewn  ,to  the 
plaintiff's  attornies  on  the  20th,  signed  by  three  of  the 
Commissionera;  and  that  the  person  producing  it  stated, 
that  the  allowance  of  the  Lord  Chancellor  would  be  short- 
ly obtained.  That,  notwithstanding  this,  the  defendant 
was  compelled,  by  the  plaintiff's  attornies  proceeding  in 
the  action,  to  justify  bail,  and  plead  the  general  issue; 
after  which  they  set  the  cause  down  for  trial.      That, 

(«)  4  Bam.  &  Cm  11 7 ;  &  V.  6  DowL  &Ryl.  81 .     {b)  2NeMrRep.  190. 
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1827.  shortly  after  the  certificate  was  completed^  vix.  on  the  26th 
June,  a  plea  of  the  defendant's  bankruptcy!  and  certificate 
•puis  darrein  cantinuancei  was  delivered  to  the  plaintifiT's 
attomies.  That  the  record  was  immediately  withdrawn, 
and  notice  of  trial  countermanded.  That  a  rule  for  the 
plaintiff  to  reply  was  entered  with  the  Secondary;  and 
that  the  plaintiff  obtained  time  to  reply^  under  a  Judge's 
order,  till  the  first  day  of  this  Term;  and  that  judgment 
of  nonpros,  was  afterwards  signedj  the  defendant's  costs 
taxedj  and  execution  issued  for  the  recovery  thereof. 
The  learned  Serjeant  contendedi  that,  under  these  circum- 
stances, the  judgment  of  nonpros,  had  been  regularly 
signed,  and  that  the  plaintiff  was  liable  to  the  defendant's 
costs,  as  taxed  by  the  Prothonotary.  The  case  of  Lyitk" 
ion  V.  Cross  is  altogether  distinguishable,  as,  there,  judg* 
ment  was  given  for  the  defendants  on  demurrer  to  a  re- 
plication to  a  plea  puis  darrein  continuance,  and  their 
claim  for  costs  depended  on  the  statute  8  &9  Will.  3,  c.  II, 
s.  2y  which  enacts,  that  if  judgment  on  demurrer  is  given 
for  the  defendant,  he  shall  have  judgment  to  recover  his 
costs.  That  statute  applies  only  to  cases  of  demurrer  and 
writs  of  error  after  judgment:  and  here,  as  the  plaintiff 
had  notice  that  the  defendant  had  obtained  his  certifi- 
cate, and  which  was  shewn  to  the  plaintiff's  attomies ;  yet, 
as  they  afterwards  set  down  the  cause  for  trial,  he  must 
be  liable  for  the  costs  of  the  nonpros,  as  taxed  by  the 
Prothonotary. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — ^The  de- 
fendant's certificate  was  a  nullity  till  duly  allowed  by  the  Lord 
Chancellor.  The  action  was  properly  commenced  by  the 
plaintiff,  and  his  proceedings  were  altogether  regular, 
till  the  plea  puis  darrein  continuance  was  deHvered, 
by  which  the  defendant  prayed  judgment  if  the  plaintiff 
ought  further  to  prosecute  his  action  against  him.  The 
defendant,  therefore,  can  only  be  entitled  to  the  costs  in- 
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writ  of  summons  to  warrant  upon  the  appearance  of  the 
first  voucheej  might  be  made  returnable  in  eight  days  of 
Sim  Hilary,  in  Hilary  Term  last;  the  second  writ  of  sum- 
mons on  the  morrow  of  the  Purification  in  that  Term; 
and  that  the  tenant's  appearance  might  be  recorded  as  of 
Hilary  Term  lastj  and  that  the  recovery  might  pass  as  of 
that  Term,  notwithstanding  the  Commissioners,  named  in 
the  dedimusy  for  taking  the  warrant  of  attorney  of  the  first 
vouchee,  had  omitted  to  indorse  the  usual  return  on  the  writ, 
and  notwithstanding  the  erasure  in  the  jurat  of  the  said  affi- 
davit. The  learned  Serjeant  referred  to  the  9th  section  of 
the  statute  24<  Geo.  2  (a),  and  submitted,  that  the  Court 
were  justified  in  abridging  the  returns  of  the  second  writ  of 
summons  to  three  returns  inclusive;  and  that,  if  not, 
the  recoveiy  as  against  Dr.  LaWy  the  second  vouchee, 
would  be  a  nullity;  and  although  he  had  concurred  by 
executing  the  deed  to  make  the  tenant  to  the  prcecipe,  yet 
he  was  not  a  necessary  party  to  the  recovery,  he  being 
tenant  for  life  only,  and  the  first  vouchee  tenant  in  tail. 


1827. 

Still, 
Demandant; 
Raymomd, 

Tenant 


The  Court  observed,  that  the  statute  was  merely  direc- 
tory, and  that  the  returns  might  be  abridged  where  the 
justice  of  the  case  required  it. 

The  amendment  was  accordingly  ordered  to  be  made  in 
the  terms  as  prayed. 


(b)  By  which  it  was  provid- 
ed and  enacted,  that  in  such  and 
like  cases  and  process,  as  spe- 
dal  days  had  been  used  to  be  ap- 
pointed and  as«gned,  and  given, 
for  the  return  of  writs  aud  process, 
it  should  be  lawful  to  the  Justices 


of  every  the  Kbg's  courts  of  re- 
cord  for  the  time  being,  in  all  the 
process  by  them  awarded,  to  as- 
sign and  appoint  special  days  of 
returns,  as  by  them  should  be 
thought  convenient. 
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S^«^'f;J'  Baker  v.  Morrey. 

Nov.  24M. 
The  defendant.     A  WRIT  of  capios  od  respondendum  was  issued,   at 
Snk™^«*thl  the  suit  of  the  plaintiff,  against  the  defendant  in  this 
time  of  hu  ar.    ^^^^  returnable  in  fifteen  days  of  Easter,  in  Easter  Term 

retCy  put  in  oau  '  " 

and  pleaded  the  last,  u|ider  which  the  defendant  was  arrested,  he  being,  at 

general  issue,  ,  -  .        .  ,  .  .»g*  j  ,       i 

and  afterwards  the  tune  of  issumg  the  wnt,  an  uncertmcated  bankrupt. 

ofKnk/*"*  Special  bail  were  put  in  on  the  17th  May  last,  to  which 

niptcy, and  ^n  exception  was  entered;  and,  on   the  22d,  other  bail 

darrtin  eontinu-  Were  put  in  and  justified.     Issue  was  joined  in  the  last 

the  plaintiff  Easier  Term,  and  notice  of  trial  given  for  the  first  Sitting 

l^tdUl^^  fa  Trinity  Term  last,  and  was  afterwards  continued  to  the 

countermanded  ^ecoud  Sitting  fa  that  Term ;  and  the  record  was  passed, 

notice  of  trial.  ,,  *^,  ,i,  «  .i» 

and  the  defend-  and  the  cause  then  duly  set  down  for  trial,  inune- 
wpJy*  signed*  ^^  diately  afterwards,  the  defendant's  attomies  delivered  to 
iJ^.?and  *^  plaintiff's  attomies^  on  the  part  of  the  defendant,  a 
taxed  his  plea  of  bankruptcy,  and  certificate  puis  darrein  continuance. 

Court  ordered  On  the  26th  June,  the  notice  of  trial  w^s  countermanded, 
on^hej^raSt  *"^  ^^  record  withdrawn;  and,  shortly  afterwards,  the 
to  be  stayed,       defendant's  attomies  served  a  rule  on  the  plafatiff*8  at- 

Vflihoui  COMtS, 

tomies  for  the  plafatiff  to  reply  to  the  defendant's  plea 
puis  darrein  continuance;  on  which  the  plafa tiff's  attomies 
obtained  a  Judge's  order  fcnrtime  for  the  plaintiff  to  reply, 
until  the  first  day  of  this  Term,  when  the  plaintiff  de- 
termined not  to  proceed  any  further  fa  the  action.  The 
defendant's  attomies,  sface  the  commencement  of  this 
Term,  signed  judgment  of  ^onproj*  for  want  of  a  repli- 
cation; and  the  defendant's  costs  thereon  were  taxed 
at  19/.  \5s.\  of  which  the  plaintiff's  attomies  bad  notice; 
and  they  were  afterwards  apprised  by  letter  that  the  de* 
fendant's  attomies  had  issued  execution  agafast  the  plafa- 
tiff for  the  amount  of  such  costs. 

Mr.  Serjeant  Wilde,  on  a  former  day,  on  aflldavits  of 
the  above  facts,  obtained  a  rule,  calling  on  the  defendant 
to  shew  cause  why  all  the  proccedfags  on  the  judgment 
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neti,  nor  can  tbey  be  considered  as  his  servants.  All  four 
were  joint  trespasswsy  and  all  were  parties  to  the  contract  as 
to  the  sale  of  the  printing  press  and  apparatus  required  for 
the  printing  and  publication  of  the  newspaper.  All  the 
parties  acquired  a  benefit  by  the  sale,  and  were  equally 
guilty  of  a  trespass  as  against  the  plaintiff.  Although,  in 
Hall  V.  Ody{a)i  this  Court  held,  that  the  costs  of  two 
actions  between  the  same  parties,  though  in  two  different 
Courts,  might  be  set  off  against  each  other,  notwith- 
standing the  Hen  of  the  attorney  for  costs,  yet  the  Court 
of  King^s  Bench  have  laid  down  a  different  rule;  and 
Lord  EUUm,  in  Hall  v.  (My,  expressed  his  surprise 
as  to  the  practice  of  this  Court,  vix.  that  the  lien  of  the 
attorney  was  subject  to  the  equitable  claims  of  the  parties. 
That  case,  however,  is  inapplicable  to  the  present,  as  here 
the  trespass  was  not  committed  by  Bennett  alone,  nor  did 
the  three  other  defendants  act  under  his  command ;  and 
they  were  ail  equally  responsible  to  the  plaintiff  for  the 
damages  recovered  by  him  in  that  action. 

Mr.  Serjeant  Bosanquet,  in  support  of  bis  rule,  produced 
affidavits  of  two  of  the  defendants,  who  stated  that,  at  the 
time  of  the  sale  of  the  press,.  &c.  to  them  by  Bennett,  he 
said  that  he  was  fully  authorized  to  sell  the  copyright  of 
the  newspaper,  as  well  as  the  printing  materials.  That 
they  paid  him  a  certain  sum  for  them,  and  were  put  into 
immediate  possesion  by  Bennett.  That,  during  the 
treaty,  the  plaintiff  did  not  object  to  the  sate;  and  that  the 
defendants  had  understood  that  Bennett  had  made  large 
advances  to  him,  and  that  he  {Bennett)  had  full  authority 
to  dispose  of  the  materials.  That  they,  in  taking  possession, 
acted  entirely  under  his  sanction  and  direction ;  aiid,  from 
his  representations,  they  relied  that  they  were  justified  in 
the  measures  which  they  pursued ;  and  that  Bennett  bound 

(a)  2  Bos.  &  Pol.  28. 
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J827.^  himself  in  a  penalty  of  500/.  to  the  three  defendants,  as  pur- 
chasers,  for  the  due  performance  of  the  agreement  for  the 
purchase.  Under  these  circumstances,  the  learned  Ser- 
jeant submitted,  that  Bennett  alone  was  liable  for  the 
amount  of  the  damages  recovered  by  the  plaintiff"  in  the 
action  of  trespass,  as  the  three  other  defendants  acted 
under  his  direction,  he  considering  that  he  was  fully  au- 
thorized to  dispose  of  the  printing-press  and  materials, 
as  well  as  the  copyright  of  the  newspaper.  Accord- 
ing to  the  established  practice  of  this  Court,  when  two 
parties  sue  each  other  substantially  in  the  same  right,  the 
damages  and  costs  of  one  action  maybe  set  off  against  those 
in  the  other,  notwithstanding  the  lien  of  the  attorney  for 
his  costs.  Here  Bennett  was  substantially  the  only  party 
in  both  actions,  as  the  three  other  defendants  acted  under 
his  authority  in  committing  the  trespass  complained  of; 
and,  if  the  plaintiff  had  brought  the  action  against  him 
alone,  he  would  equally  have  been  entitled  to  recover  to 
the  extent  of  the  damage  he  had  sustained. 

Mr.  Justice  Park.— -I  am  clearly  of  opinion,  that  this 
rule  must  be  made  absolute.  I  at  first  felt  a  difficulty 
as  to  the  attorney's  right  of  lien,  and  wish  that  the  rule, 
that  it  is  subject  to  the  equitable  claims  of  the  parties,  was 
not  so  inveterate.  But  we  are  bound  to  act  on  the  autho- 
rity of  ^Ta// v.  Odfy,  although  the  practice  of  the  two  Courts 
may  shortly  be  assimilated  in  this  respect.  It  appears, 
fronfi  the  affidavits  of  the  defendants,  that  Bennett  alone 
was  the  substantial  party  in  the  action  of  trespass  brought 
against  them ;  and,  if  so,  there  can  be  no  doubt  but  that 
he  is  entitled  to  set  off  the  amount  of  the  damages  in  the 
action  brought  by  him  against  the  plaintiff,  against  the 
amount  of  the  damages  found  for  the  latter  in  this  action, 
which  was  brought  by  him  against  Bennett  and  the  three 
other  defendants,  who  acted  under  his  authority. 

Ilule  absolute. 
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curred  after  the  plea,  whichj  in  point  of  fact»  amount  to 
nothing. 

Per  Curiam. — The  only  question  is,  whether  the  plain- 
tiff has  made  the  proper  application  to  stay  the  proceed- 
ing son  the  judgment  of  norqfros.,  without  costs.  It  is 
quite  clear  that  the  defendant  cannot  he  entitled  to  any 
costs  incurred  preYiously  to  his  putting  in  his  plea  of 
puis  darrein  continuance;  and  it  is  but  seldom  that  a 
plaintiff  takes  any  further  steps  after  such  a.  plea  has  been 
delivered. 

Rule  absolute. 


MOHRET. 


Bourne  v.  Bennett  and  Three  Others. 

X  HE  defendant  Bennett  having  made  large  advances  to 
the  plaintiff^  for  the  purpose  of  printing  and  publishing  a 
weekly  newspaper,  and  purchased  the  printing  press  and 
other  necessary  apparatus  for  carrying  on  the  business,  the 
plaintiff  promised,  in  writing,  that  if  he  could  not  succeed 
in  obtaining  further  advances  from  his  friends,  he  would  de- 
cline publishing  the  paper,  and  give  up  the  press  and  types 
which  belonged  to  the  defendant  Bennett,  to  him:  and 
not  being  able  to  procure  suclji  advances,  Bennett  disposed 
of  the  printing  press  and  types,  as  well  as  of  the  copyright  of 
the  newspaper,  to  the  three  other  defendants,  who  took 
possession  of  them  accordingly.  The  plaintiff  afterwards 
commenced  the  present  action  (trespass)  against  the  above 
defendants  for  taking  possession  of  the  press  and  types. 
Bennett  thereupon  sued  out  a  commission  of  bankrupt 
against  the  plaintiff;  and,  on  his  being  declared  bank"* 
rupt,  the  defendants  pleaded  his  bankruptcy  puis  dar- 
rein continuance.  The  commission  was  afterwards  super- 
seded, when  the  defendants  applied  to  the  Court  to  with- 

mages  and  costs 


Saturday, 
Nov.  9iik. 

Where  an  ac- 
ien  had  been 
brought,  and 
damages  reco« 
vered  by  the  de* 
fendant  against 
the  plaintiff,  and 
another  action 
had  been 
brought,  and 
damages  reco- 
vered by  the 
plaintiff  against 
the  defendant 
and  three  others 
for  a  trespass,  in 
which  latter  ac- 
tion, the  defend- 
ant, who  was 
the  plaintiff  in 
the  former  ac- 
tion, was  the  on- 
ly substantial 
defendant  (he 
having  indem- 
nified the  other 
three) ; — ^the 
Court  allow- 
ed the  dama« 
ges  and  costs 
in  the  first  ac- 
tion to  be  setoff 
against  the  da- 
in  the  second. 
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1827.         draw  the  plem  of  bankruptcy ,  and  plead  the  general  tssiie, 
which  was  refused.    They  then  suffered  judgment  by  de- 
fault, and  a  writ  of  inquiry  was  executed;  and  the  Jury 
assessed  the  plaintiff's  damages  at  SOOl.    Before  the  exe- 
cution of  that  writ,  the  defendant  Bennett  commeneed  an 
action  in  the  Court  of  King's  Bench  against  the  pliuntiff 
for  the  monies  advanced  to  him;  and  on  the  cause  coming 
on  for  trial,  he  gave  Bennett  a  cognavit^  by  which  he  ac- 
knowledged himself  to  be  indebted  to  him  in  the  sum  of 
700/.    On  the  sale  of  the  types  and  press  by  Bennett  to 
the  three  other  defendants,  he  bound  himself  in  the  pe- 
nalty of  500/.  to  them  for  the  due  performance  of  his 
agreement  with  them  for  the  sale  of  the  property ;  and 
consequently  alleged  that  he  was  solely  liable  for,   and 
must  ultimately  dbcharge  the  said  sum  of  300/.,  and  the 
costs  of  the  action  of  trespass.     On  an  affidavit  of  these 
facts  by  the  defendant  Bennett — 

Mr.  Serjeant  Bosanquet,  on  a  former  day  in  this  Term, 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why 
all  further  proceedings  in  this  action  should  not  be  stayed, 
and  why  the  defendant  Bennett  should  not  be  at  Uberty  to 
set  off  the  TOO/.,  the  amount  of  the  damages  confessed  in 
the  action  brought  by  him  against  the  plaintiff,  against  the 
300^,  being  the  amount  of  the  damages  recovered  by  the 
plaintiff  in  this  action,  upon  satisfaction  being  entered  on 
the  judgment  in  the  action  of  Bennett  v.  Baumet  for  the 
amount  of  the  damages  and  costs  in  this  acdon. 

Mr.  Serjeant  Wilde  now  shewed  cause. — ^The  plaintiff 
having  recovered  a  verdict  in  the  action  of  trespass  agunst 
four  defendants,  one  cannot  make  an  application  to  set 
off  the  damages  in  an  action  brought  by  him  against  the 
plaintiff,  for  a  debt  due  to  him  alone.  One  of  several  co- 
trespassers  cannot  be  indemnified  by  another ;  and  here  the 
three  defendants  did  not  act  under  the  direction  of  Ben-- 
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RossET  and  Another  v.  King.  n^A. 

J  HIS  was  an  aodon  of  antanpdi.    The  declaration  con-      The  Court 

tained  counts  for  work  and  labour,  the  common  money  JS^^^dL^Mt^^ 

'counts,  and  an  account  stated.  By  a  Judae's  order,  a  sum*  in  an  action  of 

tUtUMOtiif  to 

mons  for  the  delivery  of  a  further  and  better  account,  in  piewithegenena 
writing,  of  the  particulars  of  the  plaintiffs'  demand  in  this  Mverla's^diir 
cause,  was  discharged,  on  their  undertaking  to  confine  P*^^*  ^^  ^^ 

*=»  ^  money  men- 

tfaeir  case  to  evidence  of  an  account  stated.  tioned  in  the 

declaration  was 
due  only  for 

Ifr.  Serjeant  WiUe,  on  a  former  day,  obtained  a  rule,  ^^°^t  of 
calling  on  the  plainlifiB  to  shew  cause  why  the  defendant  •tock-jobbing 
should  not  have  leave  to  plead  several  matters,  vix. : —  inch  matter ' 
Firsif  Nan  Asiumptit;  Seeondlyj  to  the  last  count  (the  ac-  ^  fvUenM^un- 
count  stated),  Aat  the  money  tberefai  mentioned  was  due  ^^  ^'"""•' 
only  fer  differences  arising  out  of  stock-jobbing  transac- 
tions ;   thirdly  J  fourthly^  fifthly  ^  sia:tAly,  and  seventhly, 
to  the  last  count,  of  the  same  nature  as  the  second  plea, 
but  on  other  stock-jobUng  transactions;  eighthly ,  ninthly ^ 
tenthly,  and  etew^nthly,  to  the  last  count,  of  the  same  na- 
ture as  die  second  plea,  with  the  exception   that  the 
money  was  due  from  the  defendant  to  the  plaintiffs  for 
diffieeences  paid  by  the  latter  as  agents  in  stock-jobbing 
transaotions. 

Mr.  Serjeant  Taddy  now  shewed  cause,  and  submitted, 
that  any  thing  which  went  to  destroy  or  impeach  the  con- 
tract, might  be  given  in  evidence  under  the  general  issue; 
and  he  relied  on  the  case  of  Shaw  v.  Eterett  (a),  where, 
to  oMSumpsit  on  a  bill  of  exchange,  the  Court  would  not 
allow  the  defendant  to  plead  the  general  issue,  and  that 
the  bill  was  given  on  a  stock-jobbing  transaction,  contrary 
to  the  statute  7  Geo.  2,  c.  8. 

(A)  1  Bos.  &  Pal.  222. 
vou  I.  L 
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Mr.  Serjeant  Wilde^  in  support  of  the  rule,  insisted,  that 
itwas  necessary  for  the  defendant  to  state,  in  his  pleas,  the 
different  stock-jobbing  transactions  on  which  the  plaintiflTs 
clauns  \rere  founded.  There  were,  in  point  of  fact,  nine 
different  contracts,  and  the  object  of  pleading  them  sepa- 
rately was  to  avoid  a  variance. 

Mr.  Justice  Park. — It  is  difficult  to  determine  what 
pleas  amount  to  the  general  issue ;  but  I  am  clearly  of 
opinion,  that  the  pleas  now  sought  to  be  pleaded  ought 
not  to  be  placed  on  the  record ;  for,  if  the  different  contracts 
be  void  by  statute,  the  defendant  may  give  in  evidence 
under  the  general  issue  any  facts  which  prove  them  so. 

Mr.  Justice  Burrouoh. — There  might  be  five  hundred 
distinct  contracts ;  and  any  thing  which  goes  to  impeach 
them  may  be  given  in  evidence  under  the  general  issue. 

Mr.  Justice  Oaselee. — ^I  am  of  the  same  opinion.  There 
are  numerous  cases  where  it  is  of  great  benefit  to  put  spe- 
cial pleas  on  the  record,  as  it  tends  to  save  cimsiderable 
expense  to  parties.  Here,  it  is  said,  there  are  nine  dif- 
ferent transactions ;  but  there  is  no  pretenee  for  saying, 
that  the  plaintiffs  are  not  fully  apprised  of  the  nature  of 
the  defence  intended  to  be  set  up,  as  they  rest  their  case 
on  the  account  stated.  Although  it  is  frequently  benefi- 
cial to  plead  specially,  yet,  in  this  particular  instance^  there 
is  no  colour  for  so  doing. 

Rule  discharged. 
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IN  THE  EXCHEQUER  CHAMBER. 

Macdougall;  Gent.  One,  &c.,  9.  Robertson  and  Another.      Tuesday, 
[In  Error.]  ^'"■'^'"" 

J[  HIS  was  an  action  of  debt  on  a  surety-bond,  in  the  By  a  deed  of 
penal  sum  of  1000/.  The  defendant  below  craved  oyer  of  JJJbSiSon  k 
the  bond  and  condition,  which  were  set  out ;  by  which  lat-  ^"  provided, 

•^  ,     ,  that  the  suh- 

ter, after  reciting,  that,  by  a  certain  deed  of  submission,  missbn  should 

or  instrument,  in  writing,  in  the  Scotch  form,  and  signed  by  cxpiwUirough 

^neas  Motrison,  at  Glasgow,  on  the day  otJune,  {^^^'"^f' 

1826,  and  by  the  plaintiffs  below,  and  made,  of  expressed  to  either  of  the 

be  made,  between  Morrt^oii,  of  the  first  part,  and  the  plain-  should 'notwith- 

tiffs  below,  of  the  second  part,  it  was  witnessed,  that  the  J^'Je'nVbe*' 

said  parties  did  thereby  submit  and  refer  to  the  amicable  pwfefded  in, 

*  ^  ^     and  the  matters 

decision,  final  i^entence,  and  decreet  arbitral  of  two  arbi-  at  issue  deter- 
ters,  mutually  named  by  the  said  parties,  or,  in  case  of  game  manner 
the  said  arbiters'  differing  in  opinion,  to  any  umpire  or  "Jq^*^  ^. 
oversman,  whom  they  should  appoint,  all  claims,  demands,  occurred;  and 
disputes,  and  differences,  being  and  subsisting  between  bound  them- 
the  said  parties,  or  in  any  respect  competent  to  Morrison  hei^cxecutors, 
against  the  plaintiffs  below,  or  either  of  them,  or  compe-  *'*^^"^^*°?* 
tent  to  them  or  either  of  them  against  Morrison,  with  power  award.  The  arw 
to  the  arbiters  to  name  their  own  clerk,  and  award  his  fees  award,'' directed 
and  expenses ;  to  pronounce  interim  orders,  decreets,  and  *^®  ne*?*^* 
certifications;  to  prorogate  the  submission  from  time  to  parties  (who 

,.  ,,  ,.  1.11  1.  l>ad  died  before 

time ;  and,  m  general,  to  do  every  thmg  which  the  arbiters  the  award 
or  oversman  should  judge  necessary,  for  bringing  the  mat-  ^rtidn  sum  to* 
ters  submitted  to  a  just  and  speedy  issue ;  and  that  what-  *1|«  °?«';  ^^ 

''  "^        •'  they  having  no 

assets,  the  party 
in  whose  fiivoor  tlie  award  was  made,  sued  the  surety  on  a  bond  conditioned  for  the  due  perform- 
ance of  the  award  by  the  principal^  his  heirs,  &c. ;  in  which  bond  the  clause  as  to  the  death  was  not 
inserted : — Held,  that  the  authority  of  the  arbitrator  was  not  determined  by  the  death ;  and  the 
surety  having  pleaded  performance  of  the  award,  according  to  the  covenants  contained  in  the  Maid 
deed  of  submission,  which  deed  was.^t  out  in  a  former  plea: — Held,'  that  the  two  pleas  might  be 
taken  together,  there  being  an  exp^i^  reference  in  the  one  to  the  other.  By  a  deed  of  submission 
in  the  Scifttuh  form,  an  award  was  tol)e  made  betwixt  and  the  day  of 

next,  or  any  other  day  to  which  the  submission  might  be  prorogated:— Held,  that  the  absence  of 
date  was  immaterial,  as  it  was  equivalent  to  a  general  authority,  to  be  executed  within  a  reason- 
lUetime. 

l2 
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1827.  erer  the  arbiters  or  oTersman  should  give  forth  and  pro- 
Macdouoall  nounce  as  their  decreet  or  decreets  arbitral  in  the  premises, 
RoBRBTvov.  uiterim  or  final,  partial  or  total,  to  be  given  forth  and 
pronounced  by  them  anent  the  matters  submitted  to  dieir 
consideration,  betwixt  the  times  in  the  submission  men- 
tioned, or  any  other  day  to  which  the  subnussion  might  be 
prorogated,  or  should  deem,  determine,  or  ordain,  to  be 
paid,  done,  or  performed  by  either  of  the  said  parties  to  the 
other,  they,  by  the  said  deed  of  submission  then  in  re- 
cital, bound  and  obliged  themselves  respectively,  their 
heirs,  executors,  and  successors,  to  abide  by,  fulfil,  and 
perform  to  each  other,  under  the  penalty  of  500L  ster- 
ling, to  be  paid  by  the  party  failing  to  the  party  ob- 
serving, or  willing  to  observe  the  same,  over  and  above 
performance;  and  in  the  said  deed  of  submission  were 
contained  such  other  provisoes,  declarafions,  and  agree- 
ments, as  were  therein  more  particularly  specified  and 
set  forth;  and  that  previously  to  the  execution  of  the 
deed  of  submission,  it  was  stipulated  and  agreed,  that 
the  defendant  below,  as  a  surety  for  Morrison^  should  en- 
ter into  and  give  unto  the  plaintiffs  below  a  bond,  in  the  pe- 
nal sum  of  1000/., — ^it  was  conditioned,  that,  if  Morrison, 
his  heirs,  executors,  administrators,  and  successors,  did 
and  should  well  and  truly  observe,  perform,  folfil,  and 
keep  all  and  every  the  covenants,  clauses,  provisoes,  de- 
clarations, consents,  and  agreements  whatsoever,  specified 
and  contained  in  the  said  in  part  recited  deed  or  instru- 
ment of  submission,  which,  on  the  parts  and  behalves  of 
Morrison,  his  heirs,  executors,  administrators,  and  suc- 
cessors, were,  and  ought  to  be,  observed,  performed,  ful- 
filled, and  kept,  according  to  the  true  intent  and  meaning 
of  the  same  deed  or  instrument  of  submission;  and  parti- 
cularly if  Morrison,  his  heirs,  executors,  administrators, 
and  successors,  did  and  should  well  and  truly  pay,  or 
cause  to  be  pud,  to  the  plaintiffs  below,  or  either  of  them, 
their,  or  either  of  their,  executors,  administrators,  and  sue- 
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cessoTS,  an  such  sun  and  suinsof  money  (if  any)  in  the  nature  \9iff. 
of  a  penalty  or  otherwisey  which  should  become  payable  by  macdouoall 
MarritoMf  his  heirs,  executors,  administrators,  or  successors,  .  ** 
under  or  by  Tirtueof  the  said  deed  or  instrument  of  submis- 
don,  by  reason  of  the  breach,  nonnibservance,  or  non-per- 
{nmance  of  any  decreet  or  decreets  arbitral  in  the  premises, 
interim  or  final,  partial  or  total,  to  be  given  forth  and  pro- 
nounced by  the  said  arbiters,  or  their  umpire  or  oversmaii, 
by  virtue  of  the  said  deed  of  submission ;  and  also,  if 
itforrtsofi,  his  heirs,  executors,  administrators,  and  success 
sors,  did  and  shoukU  in  all  things,  well  and  truly  stand  to, 
obey,  and  alnde  by,  observe,  perfimn,  fulfil,  and  keqp,  as 
well  all  and  singular  the  interim  orders,  decreets,  and  < 
tifications,  as  also  the  final  award^  order,  abitrament,  i 
tence,  decreet  arbitral,  final  end,  and  determination,  to  be 
g^?en  Ibarth^  pnmoiinced,  and  made,  by  the  said  arbitess,  or 
by  the  umpirage  of  llieir  umpire  or  ov^sman,  under  or  by 
virtue  of  the  smd  deed  of  submission ;  then  the  obligation 
was  to  be  void,  otih^wise,  to  remain  in  full  force  and  viiw 
tue.  The  defendant  then  pleaded,-JPtr«^,  won  e^tfactmm^ 
Secondljf^  "  that,  by  the  deed  of  submission,  in  the  con- 
dition of  the  bond  mentioned,  it  was  witnessed,  that  the 
parties  thereto  had  submitted  and  referred  to  the  arnica* 
Ue  decision,  &c.  of  two  arbiters,  or,  in  case  of  their  dif* 
finring  in  opimon,  to  any  unqpire  or  oversman  whom  they 
should  apprait,  all  claims,  demands,  &c.  &c.  (as  in  the 
bond)  with  power  to  the  arbiters  to  name  their  cl^, 
and  award  his  Cms  and  expenses,  to  pronounce  interim 
orders,  &c.,  to  prorogate  the  submission,  &c.,  and  that 
whatever  the  said  arbiters  or  oversman  should  give  forth 
and  pronounce  as  their  decreet  or  decreets  arbitral  in  the 
premises,  interim  or  final,  partial  or  total,  to  be  given  forth 
and  pronounced  by  them,  anent  the  matters  submitted  to 
thdr  consideration,  betwixt  and 

the  day  of  next  to  come,  or  any 

other  day  to  which  the  subnussiim  might  be  prorogated, 
and  should  deem,  detenmne,  or  ordain  to  be  paid,  done, 
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1827.  or  performed,  by  either  of  the  parties,  to  the  other, 
Macdouoali.  they  thereby  bound  and  oUiged  themselves  respectively, 
and  their  heirs,  executors,  and  successors,  to  abide  by, 
fulfil,  and  perform,  to  each  other,  under  the  penalty  of 
five  hundred  pounds,  to  be  paid,  by  the  party  iailing,  to 
the  party  observing,  or  willing  to  observe,  the  same, 
over  and  above  performance:  declaring  always,  as  it 
was  thereby  expressly  provided  and  declared,  that  the 
said  submission  should  not  vacate  or  exfite  through  the 
decease  or  insolvency  of  either  of  the  parties,  but  should, 
notwithstanding  of  such  em  event ,  be  proceeded  in,  and  the 
matters  at  issue  determined,  in  the  same  manner  as  if  such 
an  event  had  not  occurred;  And,  as  to  all  of  the  said  con- 
dition of  the  said  writuig  obligatory,  except  the  part  there- 
of which  related  to  the  standing  to,  obeying,  abiding  by, 
observing,  performing,  fulfilling,  and  keeping  the  final 
award,  order,  arbitrament,  sentence,  decreet  arbitral,  final 
end,  and  determination,  to  be  given  forth,  pronounced,  or 
made  by  the  arbiters,  or  umpirage  of  their  umpire  or  overs- 
man,  under  or  by  virtue  of  the  deed  of  submission,  that 
Morrison,  in  his  life-time,  and  his  heirs,  executors,  admi- 
nistrators, and  successors,  since  his  death,  did  well  and 
truly  observe,  perform,  fulfil,  and  keep,  all  and  every  the 
covenants,  clauses,  provisoes,  declarations,  consents,  and 
agreements  whatsoever,  specified  and  contained  in  die 
said  deed  or  instrument  of  submission,  which,  on  their 
parts  and  behalves,  were  or  ought  to  be  observed,  per- 
formed, fulfilled,  and  kept,  and  paid,  or  caused  to  be  paid, 
to  the  plaintiffs  below,  all  such  sum  and  sums  as  the 
arbiters,  or  their  umpire  or  oversman,  by  any  interim  or- 
der or  decreet,  awarded,  ordered,  decreed,  or  directed 
to  be  paid,  or  which  became  payable  by  Morrison^  his 
heirs,  executors,  &c.,  or  which  became  due  or.  payable  un- 
der or  by  virtue  ofjthe  said  deed  of  submission,  by  reason 
of  the  breach,  non-observance,  or  non^performance  of  any 
interim  decreet  or  decreets  arbitral,  in  the  premises,  given 
forth  or  pronounced  by  the  arbiters,  or  their  umpire. 


V, 
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•ooofding  to  the  true  intent  and  meaning  of  the  deed  1827. 
of  suhniBsion,  and  the  force  and  effect  of  the  condition  of  mIcdouoall 
the  said  writing  obligatory,  in  that  behalf;  and,  as  to  the 
residue  of  the  said  condition,  that  the  said  arbiters  did 
not  give  forth  or  pronounce  any ^«a2  otMird,  order,  arbi- 
tmnentyaentence,  decreet,  final  end,  or  determination,  nor 
did  their  umpire  or  oversman  giTc  forth,  pronounce,  or 
maie  any  final  umpirage,  under  or  by  virtue  of  the  deed 
of  submission.'' 

TUrdljf. — Aa  to  all  the  condition  of  the  said  writing 
obUgatory,  except  the  part  thereof  which  rekites  to  the 
payment  of  attsuch  sum  or  sums  as  the  arbiters  or  their 
umpire  should  award,  order,  or  direct  to  be  paid  by  Mor- 
risoM,  his  heirs,  Ac  to  the  plaintiffs  below,  their  executors, 
&c;,  and  also  such  other  sum  and  sums,  in  the  nature  of 
a  penalty  or  otherwise,  which  should  become  payable  by 
Jforrsjom,  his  heirs,  &c.,  under  or  by  virtue  of  the  said 
deed  of  submission,  by  reason  of  the  breach  or  non-per- 
fonnanoe  of  any  decreet  or  decreets  arbitral  in  the  premises, 
interim  or  final,  partial  or  total,  to  be  given  forth  and  pro- 
DooBoed  by  the  said  arbiters,  or  their  umpire  or  oversman, 
and  the  standing  to,  obeying,.  &c.  &c»,  as  well  all  and  singu- 
lar die  interim  orders,  decreets,  &c.,  as  also  the  final  award, 
order,  arbitrament,  &c.  &c.,  to  be  given  forth,  pronounced, 
and  made,  by  the  said  arbiters,  or  by  the  umpirage  of  their 
umpire, — the  defendant  below  pleaded,  "  that  Morrf#on,  in 
his  fife-time,  and  his  heirs,  executors,  administrators,  and 
soecesson,  after  his  death,  well  and  truly  observed,  per- 
fonned,  fiilfilled,  and  kept,  all  and  every  the  covenants,  clau- 
ses, provisoes,  &c«  &c.  specified  and  contained  in  the  deed 
of  submission,  which,  on  the  part  of  Morrison^  his  heirs,  &c., 
were  and  ought  to  be  observed,  performed,  fulfilled,  and 
k^t,  according  to  the  true  intent  and  meaning  of  the  same 
deed,  except  as  last  aforesaid."  And,  as  to  the  said  part  of 
^  said  condition  so  excepted  as  last  aforesaid,  *^  that  the 
arbiters  did  not,  nor  did  their  umpire,  award,  order,  or  direct, 
any  sum  or  sums  to  be  paid  by  Morrison,  his  heirs,  &c.,  to 
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1827.        Ilie  plaintiffsi  or  their  ezeeuton,  &e.|  tior  Aid  aoy  stmi  or 
Ma«J^ll    swros,  in  the  nature  of  a  penalty,  or  otherwise,  become 
^'  payable  by  Morrison,  his  heirs,  fte.,  und^r  or  by  Tirtue 

of  the  said  deed  of  submission,  by  reason  of  the  breach,  or 
non-perfbrmance,  of  any  decreet  or  decreets  arbitral,  in  tbe 
premises,  interim  or  final,  partial  or  total,  pronounced  by 
the  arbiters,  or  their  umpite  or  OTersman;  and  that  the 
said  arbiters  did  not  giTC  forth,  pronounce,  or  make,  any 
interim  order,  decreet,  and  certification,  or  final  award, 
order,  arbitrament,  sentence,  decreet  arbitral,  final  end^ 
or  determination;  nor  did  their  umpire  or  oversman  give 
forth,  pronounce,  or  make,  any  umpirage  under  or  by  vir- 
tue  of  the  deed  of  submissiDn." 

FomiUy. — ^As  to  all  the  condition  of  tbe  said  wiitii^ 
obligatory,  except  the  part  diereof  which  is  excepted  in 
the  introduction  to  the  Jini  (a)  plea ;  '*  that  Morrison,  in  hn 
life-time,  and  his  heirs,  lexecutbrs,  administrators,  and  suc- 
cessors, since  his  death,  did  well  and  truly  observe,  per- 
form, fulfil,  and  keep,  all  and  every  the  covenants,  clauses, 
provisoes,  declarations,  consents  and  agreements  whatso^ 
ever,  specified  and  contained  in  the  said  deed  or  instrument 
of  submission,  which.  On  their  parts,  were  and  ought  to 
be  observed,  performed,  fulfilled,  and  kept^  and  paid,  or 
caused  to  be  paid,  to  the  plaintiffs  below,  all  such  sum 
and  sums  as  the  said  arbiters,  or  their  umpire,  by  any  in- 
terim order,  or  decreet,  awarded,  decreed,  or  ordained 
to  be  paid,  or  which  became  payable  by  Morrison,  his 
heirs,  executors,  &c.,  or  which  became  due  or  payable  un- 
der or  by  virtue  of  the  deed  of  submission,  by  reason  of  t|^e 
breach^  non-observance,  or  non-performance,  of  any  interim 
decreet  or  decreets  arbitral,  hi  the  premises,  given  forth  or 
pronounced  by  the  arbiters  or  their  umpire;*'  and,  as  to  the 
said  part  of  the  said  condition,  which  is  excepted  in  the  in- 


(a)  This  was  treated  by  the  iMoiwi  plea,  and  though  mentioaed 
Court  as  a  mere  clerical  errori  it  in  the  argument,  it  was  not  urged 
evidently  being  intended  for  the     as  an  objection. 
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traduction  to  the  said  firti  plea,  ''  that,  after  the  making         laST* 
of  the  said  deed  of  submiBsion  in  the  condition  mentioned,    Macdouoaix 
and  after  the  making  of  the  said  writing  obligatory  and     RouaTsov. 
eondition,  and  before  the  arbiters  gave  forth,  pronounced, 
or  made,  any  final  award,  order,  &c.  &c.,  and  before  the  um- 
pire gave  forth,  pronounced,  or  made,  any  umpirage  under 
or  by  Tirtue  of  the  said  deed  of  submission,  to  wit,  on  the 
7tfa  October,  I8S3,  Morrison  died,  tawit,  at  &c." 

Fifthly. — ^As  to  all  the  condition  of  the  said  writing  ob- 
ligatory, except  the  part  thereof  which  is  excepted  in  the 
second  plea,  "  that  Morriam,  in  his  life-time,  and  his 
heirs,  executors,  administrators,  and  successors,  after  his 
death,  well  and  truly  observed,  performed,  fulfilled,  and 
kept,  all  and  every  the  clauses,  covenants,  provisoes,  decla* 
rations,  consents,  and  agreements  whatsoever,  specified  and 
contained  in  die  said  deed  or  instrument  of  submission, 
which,  on  their  parts,  were  and  ought  to  be  observed, 
performed,  fulfilled,  and  kept,  according  to  the  true  intent 
and  meamng  of  the  same  deed,  except  as  last  aforesaid;** 
and,  as  to  the  part  excepted  in  the  introduction  of  the  said 
second  plea,  **  that,  after  the  making  of  the  deed  of  submis- 
sion, and  the  bond  and  condition,  and  before  the  arbiters, 
or  their  umpire  or  oversman,  awarded,  ordered,  or  directed, 
any  sum  or  sums  of  money  to  be  paid  by  Morrison,  his  heirs, 
executors,  administrators,  or  successors,  and  before  they 
gave  forth  or  pronounced  any  decreet  or  decreets  arbitral, 
in  the  premises,  interim  or  final,  partial  or  total,  and  before 
they,  or  their  umpire  or  oversman,  pronounced  any  final 
jiward  or  umjMrage  by  virtue  of  the  said  deed  of  submis- 
sion, to  wit,  on  &c.,  Morrison  died." 

SixtUff, — ^As  to  so  much  of  the  condition  as  relates  as 
well  to  the  standing  to,  abidmg  by,  and  keeping,  all  the 
interim  orders,  as  also  the  final  award  by  the  arbiters  or 
umpire,  **  that  neither  of  them  gave  fordi,  pronounced,  br 
made,  any  interim  order,  or  any  final  award,  under  or  by 
virtue  of  the  deed  of  submission." 

Seeeidhly. — ^*  That,  at  the  time  df  making  the  bond,  the 
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1827.        defendant  below  had  not  seeni  nor  had  he  any  noticei  nor 
MACD0U04LL    ^^  ^®  iufoHned  of^  nor  acquainted  wttht  the  terms  and 
contents  of  the  deed  of  submission  in  the  condition  men- 
tioned; and  that  the  deed  contained  unusual  ckusesi  cove- 
nantSi  or  provisions." 

Eighthly. — *^  That  the  deed  contained  illegal  clauses 
and  provisions:" — and — 

Lcutly. — **  That  the  bond  was  obtained,  from  die  de- 
fendant in  error^  by  fraud  and  covin." 

The  plaintiffs  below  joined  issue  on  the  firsts  seffenihf 
eighth,  and  last  pleas;  and,  as  to  the  second  and  third, — 
after  protesting,  that  Morrison,  in  his  life-time,  and  his 
heirs,  &c.  after  his  deathi  did  not  well  and  truly  observe, 
performi  and  keep,  all  and  every  the  covenants,  &c.  speci- 
fied and  contained  in  the  deed  of  submission,  which,  on 
their  parts  and  behalvesi  ought  to  have  been  observed, 
&c. ;  protesting  also,  that  Morrison,  in  his  life^time,  and 
his  heirs,  &c.  since  his  death,  did  not  pay  to  the  plain- 
tiffs below  all  such  sum  and  sums  as  the  said  arbit^v, 
or  their  umpire,  by  any  interim  order  or  decreet,  awarded 
and  directed  to  be  paid,  or  which  became  payable  by 
Morrison,  his  heirs,  &c. : — for  replication,  nevertheless,  in 
that  behalf,  the  plaintiffs  below  said,  "that,  after  the  mak- 
ing of  the  deed  of  submission  and  bond^  and  in  the  life-time 
of  Morrison,  the  arbiters  accepted  the  submission,  and 
appointed  their  clerk; — that  they  afterwards  appointed 
R.  F.  tq  be  sole  oversman; — that,  qfter  the  death  of 
Morrison,  the  arbiters,  having  differed  in  opinion,  sub- 
mitted the  whole  matters  referred  to  them  to  the  sole  de- 
termination of  R.  F.,  as  oversman,  who  accepted  the 
office,  and,  after  prorogating  the  matters  submitted,  made 
his  final  sentence  and  decreet  arbitral  in  the  premises, 
whereby  he  found  (among  other  things)  that  the  estate 
of  Morrison  was  indebted  to  the  plaintiffs  below  in  the 
sum  of  1505/.  \U.  sterling,  of  principal,  and  95^  lOs.  6d. 
for  interest  due  thereon,  which  sums  he  decerned  and  or- 
dained the  executors  of  Morrison  to  pay  to  the  plaintiffs 
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below,  reserving  to  them  the  lawful  benefit  of  any  objection  1827. 
ariaing  from  die  insufficiency  of  the  funds,  realioed  from  macdouoall 
the  deceased  Morrisons  estate,  for  the  fidl  payment  of  his  _  «* 
just  and  lawful  debts; — that  the  executors  of  Morrtson 
were  bound  to  deliver  up  to  the  plaintiffi  below  a  letter  of 
credit,  granted  by  two  persons  in  London,  at  the  request 
of  the  plaintiffs  below,  in  favour  of  Morrison,  and  autho- 
rising him  to  draw  upon  those  persons  for  500^ ;  and  that 
the  oversman  accordingly  decerned  and  ordained  the  ex^ 
ecutars  oi  Morrison  to  dehver  up  the  said  letter  of  credit 
to  the  plainti£Ps  below^  free  from  any  lien  or  claim  on  the 
part  of  any  third  partf ;  and,  failing  the  executors  deliver^ 
ing  up  the  letter,  he  decerned  and  ordained  them,  not 
only  to  make  payment  to  the  plaintiffs  bdow  of  the  said 
sum  ofSOOL  and  interest,  but  also  to  free  and  relieve  the 
phuBtifis  below  of  the  whole  costs,  damages,  andexpences, 
which  they  might  in  any  manner  sustain,  directly  or  in- 
directly, in  and  through  the  proceedings  which  might  be 
directed  by  any  person  or  persons  against  those  persons, 
under  the  letter  of  credit.**  The  plaintiffs  below  then 
avemd,  ^*  that  the  executors  of  Morrison,  and  the  defend- 
ant, below,  had  noCioe.of  the  &ial  sentence  and  decreet  ar- 
bitral of  the  oversman ;  which  was  afterwards  duly  register- 
ed ; —  that  aD  the  proceedings  under  the  submission  were 
and  are  regidar  and  vedid,  and  according  to  the  law  of 
Scotland,  where  the  same  were  had;  and  that  the  decreet 
arbitral  was  and  is  a  good  and  standing  award  under  the 
submission;'*  and  assigned  for  breaches — First,  "that  the 
executcHTS  of  Morrison  did  not^  nor  would,  pay  to  the  plain- 
tiffi  below  the  said  principal  sum  of  1505/.  Il«.,a]id95/.  lOs, 
6d.  interest,  or  any.  or  either  of  them,  since  the  final  sen- 
tence and  decreet  arbitral  in  that  behalf  mentioned,  al- 
though the  plaintiffs  below  were  ready  and  wiUing,.  and 
oflfered,  to  perform  their  part  of  the  final  sentence  and  de-  . 
creet  arbitral,  and  to  relieve  Morrisons  estate,  as  in  the 
said  final  sentence  and  decreet  arbitral  was  mentioned,  &c. 
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1827.  Secondly^  that  MorruotCs  executors  |did  not  nor  would 
Macdouoall  (although  required)  deliver  up  to  the  plaintiffs  below  the 
„     ^'  said  letter  of  credit,  on  the  terms  mentioned  in  die  awards 

And,  lastly  f  that  the  said  executors  did  not  nor  would, 
although  they  had  failed  to  deliver  up  the  said  letter  of 
credit,  pay  the  plaintiffs  below  the  said  sum  of  000^,  for 
which  such  letter  was  granted,  as  ordained  by  the  said 
final  sentence  or  decreet  arbitral. — Of  all  which  several 
premises,  the  defendant  below  had  notice." 

The  plaintiffs  below  then  demurred  specially  to  the 
fourth  plea,  and  assigned  for  causes: — Firsts  '*  that,  in  and 
by  the  deed  or  instrument  of  submission,  in  the  condition 
of  the  bond,  and/ourih  plea,  mentioned  and  referred  to,  it 
was  (among  other  things)  expressly  provided  and  declared, 
that  the  submission  should  not  vhoate  or  es^pire  through 
the  decease  oj  either  of  the  parties,  but  should,  nottsith* 
standing  of  such  an  event,  be  proceeded  in,  €md  the  mat- 
ters at  issue  determined,  in  the  same  manner  as  if  such  an 
event  had  not  occurred;  yet,  that  the  defendant  below,  had, 
in  his  saidybttrM  plea  in  bar  of  the  action  of  the  plaintiffii 
below,  alleged  that  Morrison  died  before  the  making  of 
any  final  award  cm  umpirage,  order,  &c«  &c.,  under  or  by 
virtue  of  the  said  deed  of  submission,  without  having  shewn 
that  the  submission  was  proceeded  in,  and  the  matters  at 
issue  determined,  according  to  the  said  proviso^  after  the 
decease  of  Morrison,  or  alleged  any  reason  or  excuse  in 
that  behalf,  although  the  bond  of  the  defendant  bebw  was 
conditioned,  as  aforesaid,  among  other  things,  for  the  per- 
formance, in  manner  aforesaid,  of  all  the  provisoes  speci- 
fied and  contained  in  the  said  deed  of  submission.**  Se- 
condly,  "that the  defendi»it  below,  in  his  saidyburlA  plea 
in  bar  of  the  said  action  of  the  plaint  ifis  below,  alleged 
that  Morrison  died  before  the  making  of  any  such  final 
award  or  umpirage,  order,  &c.  &c.,  as  last  aforesaid;  with* 
out  shewing,  either  that  such  was  not  made  after  the  de- 
cease of  Morrison f  or  that,  if  such  were  so  made,  it  was 
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performed  by  the  heirs,  executors,  administrators,  or  sue-  1827. 
cessors,  of  Marrisonf  or  any  of  them ;  although  the  bond  of  macdouoall 
the  defendant  below  was  conditioned  (among  other  things) 
for  the  performance  of  such  final  award  or  umpirage,  or- 
der, &c.  &c.,  by  Morrison,  his  heirs,  executors,  adminis- 
trators, and  successors."  Thirdly,  **  that  the  defendant 
below  had,  in  and  by  his  said  fourth  plea,  attempted  to 
put  in  issue  an  immaterial  fact,  to  wit,  the  death  of  Jlfor- 
moii.*'  And,  lastly,  ''that  the  plea  was  eyasive,  and  argu- 
mentative, and,  in  other  respects,  uncertain,  insufficient,  and 
hiformal,  &c. 

There  was  also  a  demurrer  to  ihe  fifth  plea,  which  was 
similar  in  terms  to  the  above:  as  well  as  to  the  sixths 
whfeh,  it  was  admitted,  at  the  outset  of  the  argument, 
could  not  be  sustained. 

As  to  the  replication  to  the  second  and  third  pleas, 
after  protesting  that  the  repUcation,  and  matters  there- 
in contained,  were  wholly  insufficient  in  law;  protest- 
ing also  that  the  said  supposed  final  sentence  and  decreet 
arbitral  was  not  nor  is  a  good  and  standing  award  under 
the  submission,  but  was  and  is  a  void  and  invalid  award, 
and  made  afker  the  revocation  of  the  submission  by  the 
death  of  Morrison,  and  made  by  a  delegated  authority, 
and  not  under  the  submission,  and  void  in  various  other 
respects; — ^for  rejoinder,  nevertheless,  as  to  so  much  of  the 
replication  as  related  to  the  supposed  breach  of  the  said 
supposed  final  sentence,  decreet  arbitral,  or  award,  first 
above  ass^ed,  the  defendant  below  said,  ''that  Morrison 
died  whoUy  insolvent,  and  without  leaving  any  estate, 
eflfects,  funds,  goods,  or  chattels,  applicable  to  the  pay- 
ment and  discharge  of  the  sa\d  two  several  sums  of 
1505/.  lis.  and  95/.  lOs.  6d.,  in  that  breach  mentioned, 
or  either  of  them ; — and  that  the  executors  of  Morrison 
had  not,  nor  had  any  of  them,  at  the  time  of  making  the 
said  final  sentence,  &c.,  or  at  any  time  before  or  since, 
lutfaertoy   nor  had  they,  nor  had  any  of  them,  at  the 
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1827*        ^^^  ^^  ^^^  commencement  of  this  suit,  or  at  anytime 
Macdouoall    ™^®»  hitherto,  nor  have   they,  nor  ha^  any  of  them, 
».  now,  any  estate,  effects,  &c.  &c.  which  were  of  Morrison 

deceased,  at  the  time  of  his  death,  in  their  hands,  to  be 
administered.  Wherefore,  as  to  so  much  of  the  replica- 
tion to  the  second  and  third  pleas  as  related  to  the  sup- 
posed breach  of  the  said  supposed  final  sentence,  &c. 
first  above  assigned,  the  defendant  below  prayed  judg- 
ment, if  the  plaintiffs  below  ought  to  have  or  maintain 
their  aforesaid  action  thereof  against  him,  &c/'  And,  as 
to  so  much  of  the  replication  as  related  to  the  supposed 
breach  secondly  above  assigned,  the  defendant  below  aver- 
red, "  that  the  executors  of  Morrison  did  deliver  up  to 
the  plaintiffs  below  the  said  letter  of  credit,  as  in  that 
breach  mentioned ;  on  which  an  issue  was  tendered,''  And, 
as  to  so  much  of  the  replication  as  related  to  the  supposed 
breach  of  the  said  final  sentence,  &c.  lasify  above  assign- 
ed, "  that  Morrison  died  wholly  msolvent,  and  without  leav- 
ing any  estate  or  effects  applicable  to  the  payment  or  dis- 
charge of  the  said  stun  of  500/.,  as  in  the  said  last  breach 
mentioned;  and  that  Morrison^s  executors  had  not,  at  the 
time  of  making  the  said  final  sentence,  or  since,  any  estate 
or  effects  of  his,  in  their  hands,  to  be  administered/' 

And,  as  to  the  replication  to  the  seventh,  eighth,  and  last 
pleas,  the  defendant  below  joined  issue,  and  joined  in  de- 
murrer to  the/ourth,  fifth,  and  sixth.  The  plaintiffs  below 
joined  issue  on  the  rejoinder,  as  to  so  much  of  the  replica- 
tion as  related  to  the  breach  of  the  award  secondly  assigned ; 
and  as  to  the  rejoinder,  as  to  so  much  of  the  replication  as 
related  to  the  first  tmd  last  breaches  of  the  award,  they  de- 
murred specially,  and  assigned  for  causes, — "  that,  m  and 
by  the  deed  of  submission  in  the  condition  of  the  bond  and 
seeondpletL  of  the  defendant  below  mentioned,  it  was  (among 
other  things)  expressly  provided  and  declared,^*a^  the  sub- 
mission should  not  vacate  or  expire  through  the  insolven- 
cy of  either  of  the  parties,  but  should  notwithstanding  of 
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$uch  an  event,  be  proceeded  in,  and  the  matters  at  issue        18^27. 
determined,  in  the  same  manner  as  if  such  an  event  had      ^^> — ' 

'  1  i»  Macdouoall 

not  occurred;  yet^  that  the  defendant  below  had,  in  his  9. 

rejoinder,  inconsistently  pleaded  the  insolvency  of  Mor^ 
risonj  deceased,  as  an  excuse  for  the  respective  breaches 
of  the  said  final  sentence,  and  decreet  arbitral,  or  award, 
Jirst  and  lastli/  above  assigned;  although  the  said  final 
sentence  and  award  was  duly  made  as  aforesaid,  under 
and  by  virtue  of  the  said  submission,  and  was,  by  the  pro- 
testation of  the  defendant  below,  in  his  rejoinder,  in  effect, 
admitted  to  have  been  so  made : — that  the  bond  was  (among 
other  things)  conditioned,  absolutely  and  without  reserva- 
tion, for  the  fuU  performance,  by  Morrison,  his  heirs,  &c« 
of  such  final  sentence,  &c.  or  award,  as  should  be  made, 
as  aforesaid,  and  particularly  for  the  payment  by  them  to 
the  plaintiffs  below,  their  executors,  &c.,  of  such  sum  or 
sums  as  should  be  awarded  as  aforesaid :  yet,  that  the  de- 
fendant below,  in  his  rejoinder,  had  inconsistently  plead- 
ed the  insolvency  of  Morrison,  deceased,  and  the  want  of 
ftmds  in  the  hands  of  his  executors,  .as  an  excuse  for  the 
said  respective  breaches  of  the  said  final  sentence,  &c*  or 
award,  Jirsi  and  lastly  above  assigned ;  that  is  to  say,  the 
non-payment  of  the  said  sums  of  money  so  actually  award- 
ed to  be  paid  to  the  plaintiffs  below  as  aforesaid;  and  that 
the  defendant  below  had,  in  his  rejoinder  to  so  much  of 
the  replication  of  the  plaintiff  below  as  related  to  the  said 
breaches,  y!r^  and  lastly  above  assigned,  attempted  to  put 
in  issue  one  of  two  immaterial  facts,  to  wit,  the  insolvency 
of  Morrison,  deceased^  at  the^time  of  his  death,  or  the 
want  of  funds  in  the  hands  of  his  executors. ** 

The  defendant  below  joined  in  demurrer ;  and,  judgment 

having  been  given  for  the  plaintiff  below^  upon  ihe/ourth, 

fifih,  and  Axth,  pleas,  (a)  and  upon  the  rejoinder  to  so  much  of 

the  replication  as  related  to  the  breaches  of  the  final  sentence 

and  decreet  arbitral,  or  award,  first  and  lastly  assigned^ — 

fa)  The  dcfendttni  below  suffer-     pleas  on  wluoh  issues  were  join- 
ed  judgment  by  deftolt  as  to  the     ed.^" 
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1827.        ^^^  defencUnl  bdow  brought  a  writ  of  erroTi  and  aaaign- 
u^I^^ALt   ed  general  error*/ 

V. 

RoBEETsoK.        "phe  points  stated  for  argumenti  were  as  follow: — 

first,  that  the  award  was  void,  it  having  heea  made 
after  the  death  of  Morrison,  the  principal ;  and  that,  by 
such  death,  the  power  to  arbitrate  was  gone,  notwithstand- 
ing the  special  clause  in  the  deed  of  submission. 

Secondly,  That  the  award  was  void,  it  appearing,  on  the 
face  of  it,  that  the  arbiter  had  delegated  his  authority. 

TInrdly,  that  the  award  was  void,  for  uncertainty,  cer- 
tain bhmks  being  left  therein. 

Fourthly,  that,  supposing  the  award  not  to  be  Toid  on 
account  of  all  or  any  of  the  above  objections^  yet,  that 
there  had  been  no  breach  of  the  condition  of  the  bond, 
it  being  conditioned  that  Morrison,  the  principal  or  his 
heirs,  &c«,  should  pay  such  sum  or  sums  of  money  as  the 
arbitrator  should  direct;  and  he  had  directed  that  the  ej> 
ecutors  should  pay  the  sums  awarded,  not  personally,  bat 
out  of  the  estate  of  Morrison  deceased. 

The  cause  now  came  on  for  argument. 

Mr.  Brodriek  for  the  plain(jfl%  in  error. — ^Two  quesChms 
are  raised  by  the  pleadings :  the  one  on  die  demurrers  to  the 
fourth  zxA  fifth  pleas ;  the  other  on  the  replication,  as  far  as 
it  relates  to  the  second  and  third.  These  questions  are  dis- 
tinct in  themselves,  and  each  set  of  the  pleadings  must  be 
taken  separately;  for  it  is  a  well  known  and  established  rule 
of  pleading,  that  one  plea  fiaimot  be  used  in  aid  of  another, 
unless  expressly  referred  to  by  an  appropriate  aHegation. 
The fburth  md  fifth  pleas  nnist  therefore  be  looked  at  as  if 
the  second  and  third  had  not  been  pleaded.  There  is  no 
clause  in  the  condHien  of  the  bond  by  which  it  appears  that 
the  Bubmisiiion  is  not  to  be  vacated  by  the  death  of  either  of 
the  parties.  It  is  true,  there  is  a  reference  to  the  submission, 
and  to  certain  provisoes  and  covenants  therein  specified  and 
contained;  but  the  fourth  Bndfifih  pleaa  only  refer  to  the 
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exception  in  the  introductory  part  of  the  second  plea  men-      ^  ivxf.^ 
tionedi  and  consequently  do  not  incorporate  the  clause,    Macdouoali, 
by  which  the  submission  is  not  to  vacate  by  the  death  or    robbrtsov. 
insolvency  of  either  of  the  parties.    The  question  on  those 
pleas,  therefore,  is,  whether  the  plaintiff  in  error,  as  the 
obligor  in  a  surety  bond,  be  or  be  not  discharged  from  his 
obligation,  by  the  death  of  his  principal  previously  to  the 
award  being  made.    If  the  plaintiffs  below  had  meant  to 
avail  themselves  of  the  clause  in  the  submission,  they  should 
have^set  it  out  in  their  replication ;  but,  by  demurring,  they 
have  given  the  plaintiff  in  error  an  opportunity  of  arguing 
the  dry  question  of  law,  whether  the  authority  of  an  arbitra- 
tor be  not  determined  by  the  death  of  one  of  the  parties  re- 
ferring before  award  made,  without  being  fettered  by  such 
ckuse.   They  have  admitted  that  Morrison  died  before  the 
award  was  made ;  and  the  whole  of  the  deed  of  submission 
was  not  set  out  on  oyer  of  the  condition  of  the  bond,  so  as 
to  incorporate  it  with  the  fourth  miSi  fifth  pleas.     It  may  be 
laid  down  as  a  general  proposition,  that  the  death  of  either 
of  the  parties  submitting  to  arbitration,  operates  as  a  re- 
vocation of  the  power  of  the  arbitrator,  and  vacates  the 
submission,  if  such  death  take  place  before  the  award  is 
delivered,  and  there  be  no  clause  in  the  submission  to 
provide  against  it.    In  Vynior^s  case  (a),  it  was  expressly 
deterauned  that  a  submission  to  an  arbitration  might  be 
revoked,  on  the  ground  that  a  person  cannot,  by  his  own 
act,  make  an  authority  not  countermandable>  which  is  by 
law,  and  of  its  own  nature,  countermandable ;  and  in  Milne 
V.  Gratria:{b),  where  parties  by  bond  agreed  to  submit 
matters  in  difference  between  them  to  arbitration,  and  that 
the  submission  should  be  made  a  rule  of  Court,  it  was  held 
to  be  competent  to  either  to  revoke  his  submission  by  deed, 
and  that  he  could  not  be  attached  for  contempt  in  not 
obeying  the  award,  if  made  after  such  revocation,  al- 
though the  submission  be  afterwards  made  a  rule  of  Court. 

(s)  8  Rep.  82  a.  (&)  7  Bast,  608. 

VOL.  I.  M 


V. 

Robertson. 
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1827.  There,  however,  the  authority  of  the  arbitrator  was  re- 
Macdouoall  ▼oked  by  the  act  of  the  party,  whilst  here  it  was  by  the 
act  of  Grod.  In  Bhmdett  y.  Bretiargh  (a),  there  was  a  con- 
tract' for  the  sale  of  an  estate,  by  which  the  parties  con- 
tracted^ for  theinselyes,  their  heirs,  executors,  administra- 
tors, and  assigns,  that  the  value  to  .be  paid  for  it  should  be 
ascertained  by  the  award  of  arbitrators,  to  be  made  within 
a  certain  time,  or'  if  they  should  not  agree  to  make  their 
award  within  that  time,  an  mnpire  was  to  fix  the  value  by 
a  certain  day ;  and  one  of  the  parties  died  before  the  award 
was  made,^-a  Court  of  equity  refused  to  decree  a  specific 
performance  of  the  contract;  and^  Lord  Eldon  there,  after 
particularly  adverting  to  the  word  heirSf  as  being  intro- 
duced in  the  contract,  said  (fi)i  ^^  the  question  is,  whether 
there  is  any  contract,  the  terms  of  which  were  ascertained 
during  the  lives  of  these  parties ;  that  is,  an  agreement  be- 
tween them,  that  will  bind  those  who  are  entitLed  after 
their  deaths ;  or,  whether  this  is  not  an  agreementto  sell  at  a 
price  to  be  fixed  by  an  award  or  umpirage,  at  such  a  price 
as  they,  the  arbitrators  or  umpire,  should,  within  a  given 
time,  during  the  lives  of  the  parties,  app<Hnt;  and  no  agree- 
ment,  if  neither  the  arbitrators  nor  the  umpire  fixed  the 
price.  Such  an  agreement  caimot  be  carried  into  execu- 
tion, if  it  has  failed  by  the  death  of  one  of  the  parties  ; 
which  cannot  be  considered  as  an  accident  against  which 
this  Court  would  relieve."  In  Touasaifd  v.  Hariop  {c), 
where  a  verdict  was  taken  for  the  plaintiff^,  by  consent,  sub- 
ject to  an  award,  and  the  reference  was  authorised  by  an 
order  of  Nisi  Prius,  and  the  defendant  died  after  verdict^ 
but  before  award,  and  the  arbitrator,  after  the  death,  made 
his  award, — ^the  Court  held  it  to  be  bad,  as  the  defendant's 
death  was  a  revocation  of  Ae  arbitrator's  authority.  So, 
in  Cooper  v.  Johnson  (d),  where  a  cause  was  referred  to  an 

(a)  17VCB.232.  (c)  1  B.  Moore,  287;   5'.  C, 

(6)  Id.  240.  7  Taunt.  671. 

(d)  2  Bam.  &  Aid.  394. 
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arbitrator  by  order  of  NUi  Prius^  it  was  held  that  his  au-        1827. 
thority  was  determined  by  the  death  of  either  party  before    macdoooall 
the  making  of  the  award.    It  may  be  said^  howeyer^  that  ^« 

admitting  that  the  authority  of  the  umpire  or  oversman,  in 
this  case,  was  determined  by  the  death  of  Morrison^  stiU^ 
that  it  does  not  follow  that  the  obligor  on  the  bond 
is  not  bounds  as  he  thereby  undertook  to  abide  by  the 
.  award  at  aD  events.  In  Vynior'9  case  the  action  was  debt 
on  bond,  and  although  it  was  there  resolved  (a),  that  by 
the  countermand  os  revocation  of  the  power  of  the  arbitra- 
tor, the  obligee  should  take  the  benefit  of  the  bond,  and  that 
for  two  reasons ;  firsts  because  the  obUgor  had  broken  the 
words  of  the  condition^  which  were  that  he  should  stand  to 
and  abide  the  rule,  order,  and  award ;  and  secondly ,  because 
he  had,  by  his  awm  act,  made  the  condition  of  the  bond  im- 
possible to  be  performed ;  and,  therefore,  his  bond  was  be- 
come single,  and  without  the  benefit  or  help  of  any  condition, 
because  he  had  disabled  himself  to  perform  the  condition : 
yet,  thete  the  revocation  was  by  the  personal  act  of  the  oblig- 
or;  but  here,  as  the  submission  was  vacated  by  the  death  of 
the  party  referring,  his  executors  could  not  be  bound  by 
an  award  made  afterwards,  and  much  less  can  a  mere  surety. 
The  death  of  Marrisam  before  the  award  rendered  it  null 
and  void;  and, his  executors  were  only  bound  to  observe 
the  covenants  he  was  bound  to  perform;  for  if  they  had 
paid  the  sums  awarded,  they  would  have  done  so  in  their 
own  wrong,  as  tb^y  were  not  liable  hy  law  to  pay.  If  an 
arbitrator  dek^te  \a»  authority  to  another,  and  die,  the 
bitter  cannot  afterwards  proceed  with  the  award.  So,  if 
MarrisoH  had  been  released  firom  the  submission  before 
his  death,  and  the  arbitrators  had  proceeded  to  make 
an  award  afterwards,  his  executors  could  not  be  bound  by 
it;  and  a  surety  can  only  be  liable  where  the  representatives 
of  hb  principal  may  be  compelled  to  performance.    In  the 

'  (a)  Third  resolution,  8  Rep.  82  b. 
m2 
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1827-        construction  of  a  surety-bond,  the  strict  tenns  of  the  con- 

Macdodoall    tract  must  be  adhered  to,  and  the  party  ought  not  to  be 

RoBERTsoH.    ^'^^^^^'^d  beyond  the  scope  of  his  engagement,  according  to 

the  case  of  Lord  Arlington  v.  Merricke{a),  and  the  autho* 

rities  there  cited,  and  which  have  since  been  acted  on  in 

Weston  V.  Barton  (A). 

The  second  question  mvolves  a  more  difficuk  {xtv- 
position,   and  arises  on  the  demurrer  to  the  rejoinder 
to  the  replication  to  the  second  and  third  pleas*      The 
whole  of  the  proceedings  under  the  submission  are  set 
out  in  the  replication,  and  the  deed  is  set  out  in  terms  in 
the   second  plea,   in  which  the  clause  or  proviso,  that 
the  submission  shall  not  be  vacated  by  the  deadi  or  insoU 
vency  of  either  of  the  parties,  is  contained.    This  raises 
an  important  question,  and  there  is  no  case  applicable  to 
it,  as  the  main  distinction  is,  where  the  submission  ia  re* 
voked  by  the  act'of  the  party,  or  by  the  act  of  God.    The 
cases  of  Tyler  y.  Jones  {c\  and  Clarke  Y.Crofts{d)^  are 
altogether  distinguishable.     It  is  quite  clear,  that  where  a 
party  constitutes  an  arbitrator  by  his  own  act,  the  autho- 
rity of  such  arbitrator   cannot  be  extended  beyond  the 
death  of  such  party;  and  although  clauses  were  in  thoee 
cases  introduced  in  the  orders  or  rules  of  reference,  that 
the  award  was  to  be  delivered  to  the  parties,  or,  if  either 
of  them  should  be  dead  before  the  making  of  the  awards 
then  to  their  respective  personal  representatives  requi- 
ring the  same ;   yet,  there,  verdicts  were  entered  fin*  the 
plaintiffs,  subject  to  the  awards  of  arbitrators,  under  or- 
ders of  Nisi  Prius.     By  the  statute  17  Car.  8,  c.  8,  it  i& 
enacted,  that,  if  either  party  die  between  verdict  and  judg- 
ment, the  suit  shall  not  abate,  nor  shall  his  death  be  al- 
leged for  error,  so  as  the  judgment  be  entered  within  two 
Terms  after  the  verdict :  and  in  the  cases  last  referred  to> 
the  verdicts,    having  been   entered  by  the  consent  of 

(a)  2  Wms.  Saund.  414  a,  n.  5.         (c)  3  Bam.  &  Cress.  144 ;  S.  C. 
(6)  4  Taunt.  673.  4  Dowl.  &  RyL  740. 

{d)  4BiDg.l43. 


IN  Tllf  EIGHTH  YEAR  OF  GEO.  IV.  165 

tlie  partied,  die  arbitrators  had  only  to  determine  the  1827. 
amount  of  the  damages  for  which  the  judgment  was  ulti-  hacdIIuoall 
Hiate^  to  be  entered  up.  In  the  iate  case  of  Dowse  v.  Rog^^^^j^^ 
Cose  (a),  tibe  plaintiff  declared  that  certain  differences 
had  arisen^  and  a  suit  was  pending  in  Chancery,  in  which 
the  plaintiff  and  divers  other  personsi  including  infants, 
were  plaintiffs^^and  A.  B.,  C.  D.  (since  deceased}^  and 
E.  F.,  defendants ;  and  that  it  was  ordered  by  the  Vice- 
Chancellor,  with*  the  consent  of  the  attomies  of  the  par- 
ties in  the  suit,  that  the  several  matters  in  question  in  the 
suitt  and  all  disputes  and  differences  then  subsisting  be- 
tween certain  of  the  plaintiffs  and  A.  B.,  and  C  D.  since  de- 
ceased (being  certain  of  the  defendants),  should  be  referred 
to  the  arbitrament  of  <7.  ^.,  who  was  to  be  at  liberty  to 
make  one  or  more  award  or  awards  as  he  should  think  fit; 
and  that,  in  case  either  of  the  parties  should  happen  to  die 
bfifore  the  fnaUng\of  ihe^award,  the  reference  was  not 
to  abate,  but  the  executors  and  administrators  of  the 
parties  so  dying,  were  to  be  considered  and  taken  as  par- 
ties to  the  order,  in  like  manner  as  their  testator  and  in- 
testate ;  and  that,  before  the  making]of  the  award,  C.  D. 
died;  and  the  arbitrators  afterwards  awarded  that  the  de- 
fendants, executors  of  C  Z>.,  should  pay  the  plaintiff  a 
given  sum,  on  a  certain  day,  out  of  C  D.*s  assets,  by  rea- 
son of  which  the  defendants,  as  executors,  became  liable 
to  pay)  [and being  so|liable,  they,  executors  as  aforesaid, 
promised  to  pay: — the  Court  of  Common  Pleas  held  that 
the  authority  to  refer  was  not  revoked  by  the  death  of  C  2)« 
There,  however,  the  arbitrator  expressly  awarded  that  the 
executors  of  C.  Z>.  should  pay  out  of  the  assets  of  the  tes- 
tator. But  the  judgment  in  that  case  has  been  reversed 
by  the  Court  of  King's  Bench,  in  error  (6) ;  and  although 
that  Court  decided  on  a  different  point,  viz*  that  the  sub- 


(a)  10  B.  Moore,  272;  5.  C.  {h)  Biddell  y.  Dowse  {m  error), 

3  Bing.  20.  6  Bam.  &  Cress.  255. 


Robertson. 
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1827.  mission  to  urbitration  was  not  mutual^  yet  Ae  case  of 
Macdougall  Dowse  V.  Coxe  cannot  now  be  conndered  as  an  autiiority. 
Notwithstanding  the  clause  in  the  submission  in  this  case^ 
it  is  necessary  to  consider  the  authority  of  an  arbitrator, 
and  from  whom  he  derives  it.  Where  it  is  conferred  by 
the  act  of  the  parties  alone^  he  b  the  mere  agent  or  re- 
presentatiye  of  both,  appointed  to  settle  differences  exist- 
ing between  them;  and  having  a  mere  delegated  authority 
as  such  agent,  the  death  of  either  of  his  principals  is  a 
revocation  of  his  authority,  and  an  award  made  by  him 
after  the  death  cannot  be  binding  on  the  executors  or  ad- 
ministrators of  the  deceased.  A  submission  to  an  arbitration 
ifr  analogous  to  a  power  of  attorney,  which  is  revocable  and 
revoked  by  the  death  of  the  party  making  it.  And  in 
Bacon*s  Abridgment  (a)  it  is  laid  down,  tiiat  ''  the  autho- 
rity given  by  letter  of  attorney  must  be  executed  during 
the  life  of  the  person  that  gives  it ;  because  the  letter  of 
attorney  is  to  constitute  tiie  attorney  my  representative  for 
such  a  purpose;  and  therefore  can  continue  in  force  only 
during  tiie  life  of  me  that  am  to  be  represented ;  and 
hence  it  is^  that  if  J.  S.  make  a  letter  of  attorney,  to  deliver 
seisin  after  my  death,  it  is  void,  because  he  cannot  deliver 
seisin  during  my  life ;  for  that  were  plainly  witiiout  any  au- 
thority from  me;  nor  can  he  do  it  after  my  death,  for  the  for- 
mer reason."  Where,  therefore,  a  warrant  of  attorney 
is  given  to  confess  a  judgment,  in  order  to  obtain  leave  of 
the  Court  to  enter  it  up,  it  must  be  expressly  sworn,  that 
the  party  giving  it  was  alive  within  the  term  in  which  the 
application  is  made.  In  Fyniar's  Case,  it  was  resolved, 
that,  **  though  the  defendant  was  bound  in  a  bond  to  abide 
by  and  observe  an  award,  yet  that  he  might  countermand 
it;  as,  if  I  make  a  letter  of  attorney  to  make  livery,  or  to 
sue  an  action,  in  my  name ;  or,  if  I  assign  auditors  to  take 
an  account;  or,  if  I  make  one  my  factor;  or,  if  I  submit 

(h)  Tit.  "  Authority/' (E). 
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myself  to  an  arbitrament ;  although  these  are  made  by  ex-         1827. 
press  words  irrevocable ;  or  that  I  grants  or  am  bounds  that    macoouoali, 
all  these  shall  stand  irrevocably^  yet  they  may  be  revoked:  *> 

8o«  if  I  make  my  testament  and  last  will  irrevocable^  yet  I 
may  revoke  it;  for  my  act,  or  my  words,  cannot  alter  the 
judgment  of  the  law,  to  make  that  irrevocable,  whigh  is  of 
its  own  nature  revocable."  In  Roby  v.  Twelves  (a),  there 
WBs  a  custom  within  a  manor,  that  any  copyholder  of'that 
manor  might  make  a  writing,  in  the  nature  of  a  letter  of 
attorney,  to  two  copyholders  of  the  same  manor,  to  sur- 
render his  copyhold  after  his  death;  and  Lord  Chief  Jus* 
tice  RoUe  there  said  (6), ''  the  death  of  the  party  did 
not  revoke  the  writing  made  in  the  nature  of  a  letter  of 
attorney,  for  it  was  strengthened  by  the  custom,  and  was 
not  like  an  ordinary  letter  of  attorney,  which  becomes  . 
void  by  the  death  of  him  that  made  it;  for  this  custom  is 
a  law."  In  Wallace  v.  Cook  (c),  a  seaman  gave  a  power  of 
attorney  to  his  father  to  receive  his  wages;  and  Lord 
EUenborough  held,  that  the  death  of  the  former  was  a  re- 
vocation of  the  power, .  and  that  no  subsequent  payment 
was  legal.  On  these  grounds,  the  Court  will  not  interfere 
in  this  case;  and  the  parties  to  the  deed  of  submission, 
cannot,  by  their  own  act,  vix,  the  introduction  of  the  clause 
in  question,  make  that  irrevocable,  which,  by  law,  was  re-  ^ 

vocable,  so  as  to  make  it  binding  on  the  executors  of 
Morrison^  and,  much  less  on  his  surety  on  the  bond. 

Lastly^  the  deed  of  submission  is  void,  on  account 
of  the  blanks  left  for  the  day  on  which  the  final  decreet 
was  to  be  made;  and  unless  a  certain  time  were  spe- 
cified, or  fixed,  the  arbiters  or  oversman' might  defer 
.deciding,  frpm  year  to  year.  The  usual  terms,  in  or- 
ders of  reference,  are,  so  that  the  arbitrator  shall  make 
his  award  on  or  before  a  given  day,  with  power  to  enlarge 
it,  firom  that  day,  to  the  first  of  the  succeeding,  or  any 

(c)  Styles,  423.  (6)  Id.  424.  (c)  5  £sp.  U7. 
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other  subsequent  Tenn :  and,  if  he  do  not,  or  die  time  h& 
MACDoutfALL    ^^^  d^y  enlarged,  his  authority  is  determined.    And  the 
f-  Year-books,  4  JSrf.  4,  c.  14,  and  20  Hen.  6,  c,  18,  are  de- 

ROBBRTSOF.  , 

dsive  to  shew,  that  an  omisrion,  or  blank,  in  a  mateinl 
part  of  an  instrument,  has  the  eflfect  of  avoiding  it  alto* 
gether. 

IMA*.  Campbell,  for  the  defendants  in  error.— The  deed 
of  submission  is  in  the  usual  form,  and  framed  according 
to  the  law  of  Scotland,  and  blanks  are  always  left;  and 
this  Court  cannot  take  notice  of  the  law  of  that  country. 

[Mr.  Justice  Park. — By  our  law,  a  subnussion  of  this 
nature  would  be  considered  as  a  general  authority,  to  be 
executed  within  a  reasonable  time.  It  seems  to  me,  that 
there  is  no  weight  in  the  last  objection.] 

[Mr.  Justice  Gaselee. — By  striking  out  the  blanks,  die 
inconsistency  will  be  cured,  and  the  submission  vriU  be 
prorogated  to  the  time  when  the  final  decreet  might  be 
made.] 

The  main  objection,  then  is,  that  the'plaiptiff  ui  error 
is  discharged  by  the  death  of  Morrison,  his  principal,  be- 
fore award  made;  but  he  cannot  avail  himself  of  this  ob-- 
jection,  either  by  hh  fourth  andjijth,  or  seconded  third 
pleas  in  bar.  The  deed  of  submission  is  virtually  embodied 
in  iiie  fourth  BXid  fifth  pleas,  as  they  expressly  refer  to  the 
second;  which  if  they  did  not,  they  could  not  be  supported* 
Where  a  party  has  declared  on  a  submission-bond,  al- 
though the  defendant  admit  the  award,  and  have  complied 
with  its  directions,  yet  performance  cannot  be  pleaded 
generally:  he  must  crave  oyer  of  the  bond  and  condition, 
and  shew  the  award,  and  how  he  has  performed  it;  and, 
in  so  doing,  he  cannot  allege  performance  of  the  whole  of 
what  he  was  required  to  perform,  or  his  plea  will  be  de- 
fective. The  second  plea  sets  out  the  submission,  atl^agdi 
and  alleges  that  no  final  award  was  made.  The  fourth 
plea  is  clearly  bad,  as  it  only  excepts  what  is  excepted  in 
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die  introductory  part  of  the  /rj^;  and  ihero  was  nothing  ^1^ 
excepted  in  that  plea,  as  it  was  merdy  mm  est  f actum* 
Sni^lKMdkig,  however,  that  to  be  a  mistake,  the  deed  of 
submission  is  referred  to  as  set  out  in  the  second  plea,  in 
the  fourth  vaA,  fifths  vix.  that  Morrison,  his  heirs,  &c.  did 
perform  every  covenant,  &c.  specified  in  the  said  deed  or 
instrument  of  submission;  which>  of  course,  means  the 
deed  set  out  in  the  second  plea;  and  in  which  the  clause 
in  question  is  contained,  eia,  that  the  submission  shall  not 
be  determined  or  vacated  by  the  deatb  or  insolvency  of  either 
of  the  parties.  And,  although  one  of  these  events  has 
taken  place,  it  will  not  vitiatie  the  subsequent  proceedings, 
or  render  the  award  of  the  oversman  void.  By  the  con* 
dition  of  the  bond  the  plaintiff  in  error  expressly  bound 
himself  in  the  penalty  of  1000^.,  if  the  executors  ofMor^ 
rison  did  not  perform  the  award;  and  thb  he  is  bound  to 
pay,  notwithstanding  a  deficiency  of  assets.  By  the  law 
of  this  country,  as  now  settled  by  the  late  case  ot  Dowse 
V.  Coxe,  which  is  fully  warranted  by  previous  decisions, . 
and  which  remains  unreversed  as  to  this  point,  it  is  com- 
petent to  parties  to  a  submission  to  agree  not  to  revoke 
by  their  own  act,  or  that  the  death  of  either  of  them  shidl 
not  operate  as  a  revocation  of  the  arbitrator's  authority: 
and  if  a  clause  to  that  effect  be  introduced  in  the  body  of 
the  deed  of  submission,  it  is  binding  on  die  representatives 
of  the  parties.  Although  it  has  been  attempted  to  distin- 
{[uish  this  case  from  those  of  ryferv.f/bii^^,  nndClarieY. 
Crq/is,  as  there  the plaintiffii  had  obtained  verdicts;  yet 
here  the  express  contract  of  the  parties  must  prevail.  At 
all  events,  the  Court  cannot  say,  that  the  proceedings  sub- 
sequent to  tihe  death  of  Morrison  are  void  by  the  law  of 
Scotland f  and  it  is  expressly  averred  by  the  plaintiffs  be- 
low, in  their  replication  to  the  second  and  third  pleas,  that 
all  the  proceedings  were  regular,  and  according  to  the  law 
of  that  country.  By  the  civil  law,  a  power  of  attorney  is  not 
revoked  by  the  death  of  the  principal,  without  notice  to 
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the  party,  to  whom  it  Ja  given.  And  although,  in  this 
ifACDouoALL  csae,  the  executors  o£  Morrison  might  not  be  compelled 
to  perfonn  the  award,  yet  the  plaintiff  in  error  ia  liable, 
as  his  suMty,  by  the  express  terms  of  the  condition  of  the 
bond. 

Mr.  Brodrick,  in  ^ply« — By  the  denuirrer  to  the 
fourth  and  ^h  pleas,  the  main  question  is,  whether, 
without  the  clause  in  the  deed  of  submission,  the  au- 
thority of  the  oversman-were  determined  by  the  death  of 
Morrison^  before  he  proceeded  to  make  his  award.  It  is 
quite  clear,  that,  .without  such  a  clause,  he  could  hare  no 
authority:  and,  on  the  well-known  rule,  that  the  fiicts  con- 
tained in  one  plea  cannot  be  incorporated  in  another,  un- 
less there.be  an  express  reference  to  it,  the  only  remaining 
question  is,  whether  or  not  there  be  such  a  reference  to  the 
Meeond,  in  ^e fourth  and^h  pleas.  The  deed  of  subnusdon 
referred  to  in  those  latter  pleas,  is  that  set  out  in  the  con- 
dition of  the.  bond.  They  refer  to  .the  excepted  part  only, 
which  applies  solely  to  the  performance  of  the  coYcnants  by 
Morrison,  as  expressed  in  the  omdition,  without  incor- 
porating the  whole  of  the  provisoes  contained  in  the  deed 
of  submission.  The  averment,  that  the  proceedings  have 
been  reg^ular,  and  according  to  the  law  of  Seoilamdg  applies 
only  to  the  second  and,  third  pleas,  and  does  not  touch  the 
•question  on  the  fourth  andjifih.  The  defendants  below 
should  not.  have  demurred,  but  should  have  traversed  that 
hcU  Looking,  therefore,  at'the^bifrM  sndjifth  pleas  as 
independent  of  the  ^coiirf  and  third,  the  true  questicm  is, 
whether  or  not  the  authority  of  an  arbitrator  be  determined 
by  the  death  of  one  of  the  parties  referring,  independently  of 
the  clause  in  the  deed  of  submission.  And,  although  such  a 
clause  might  .be  binding  on  the  personal  representatives, 
it  cannot  be  extended  to  the  oUigor  on  a  surety-hond,  who 
is  always  entitled  to  the  favourable  consideration  of  the 

^'"^  Cur.  adv.  vult. 
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Lord  Chief  Baron  Albxandbr  now  delivered  tfae  jud^        1827. 
ment  of  the  Court  as  folkwa : —  ifAODouoALt 

This  is  an  action  brought  by  the  defendants  in  error  nr^^^^rM^ 
9Lgmat  Maedaugallf  the  plaintiff  in  error,  on  abond.  The 
declaration  states  the  single  bond.  The  first  plea  craves 
oyer  of  the  condition,  which  is  set  out  accordingly,  and 
from  which  it  appears  that  a  deed  of  submission^  or.  refer- 
ence, in  AeScaHuhfcmn,  had  been  made  ^t  Glasgow, 
between  one  jKneas  Morrison,  and  the  defendants  in  er- 
ror (the  pbdntifls'  in  the'  action); '  referring  all  matters  in 
difference  between  tiienr  to  the  award  of  two  persons  nam- 
ed, and,  in  case  they  differed,  to  an  umpire ;  and,  as  the 
condition  states,  they  bound  themselves,  their  heirs,  exe- 
cutors, administrators,  and  successoiiB,  to  fulfil  the  award, 
under  a  penalty  of  BOOL  The  condition  of  the  bond  does  not 
Tedte  all  the  provisoes  contained  in  the  submission,  but  re- 
fers to  allthe  provisoes,  declarations,  and  agreements  there- 
in specified  and  contained  Then  it  goes  on  to  provide,  that 
\t  Morrison,  his  heirs,  executors,  administrators,  and  suc- 
cessors, should  truly  perform  and  fiilfil  all  Morrison's  co- 
venants and  agreements  in  the  submission  in  part  recited, 
particularly  if  he  or  they  should  pay  all  sums  directed  to  be 
^  paid  to  them,  by  (what  is  called)  an  interim  decreet,  or 
by  any  finaldecreet,  then  it  was  to  be  void,  otherwise  to  re- 
main in  force.  The  defendant  below  (plaintiff  in  error) 
pleaded^r^,  non  est  factum.  The  second  plea  states  (he 
deed  of  submission  at  large,  and  particularly  a  clause 
which  raised  the  argument,  W^r.  that  the  submission  should 
not  vacate  or  expire  through  the  decease  or  insolvency  of 
either  of  the  parties  ;  but  should,  notwithstanding  of  such 
an  event,  be  proceeded  in,  and  the  matters  at  issue  de^ 
termined,  in  the  same  manner  as  if  such  an  event  had  not 
occurred*  The  defendant  below  dien  proceeds  to  plead, 
as  to  the  residue  not  excepted,  that  no  final  decreet  was 
made;  and,  as  to  all  excepting  the  final  award,  that  Mor- 
rison's  heirs,  &c.  did  every  thing  which,  by  the  said  deed 
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I8S7.  of  sabnussion^  they  were  bound  to  do.  In  his  third 
MacDouQALL  plea,— as  to  all  the  condition  of  the  bond,  except  the  part 
which  rehtes  to  tiie  payment  of  all  such  sums  as  the 
arbiters,  or  umpbe,  should  award  or  direct  to  be  paid 
by  Morrison,  his  heirs,  &c.,  and  any  money  paysble,  in 
the  nature  of  a  penalty,  to  the  plaintiffs  below, — he  pleads 
performance  by  Morrisot^  in  his  life-time,  and  by  his 
Jbeirs,  &c.  since  his  death;  and,  as  to  Ae  part  so  except- 
ed, diat  the  arbiters,  or  umpire,  did  not  award  any  money 
to  be  paid  by  Morrison,  his  heirs,  &c  nor  did  any  money, 
in  die  nature  of  a  penalty,  become  payable  by  Morrison, 
his  heirs,  &c.  and  that  no  final  award  or  umpirage  was  made. 
The  fourth  plea  begins  by  excepting  what  is  excepted  in  the 
mtroduction  to  the  second  plea,  which  relates  to  a  final 
•ward ;  and  the  defendant  below  then  pleads  that  Morrison, 
his  heirs,  &c.  performed  all  interim  orders,  and  that,  aa 
to  what  is  excepted,  vix.  as  to  the  final  decreet,  that,  after 
the  making  of  the  deed  of  submission  and  bond,  and  before 
wiy  final  award  or  umpirage  by  the  arbiters,  or  umpire,  vim* 
on  the  7th  October,  18S3,  Morrison  died.  Tbe.^  plea 
is  the  same  in  effect,  vix» — as  to  all  the  condition,  except 
the  part  excepted  in  the  introduction  to  the  second  plea, 
performance,  by  Morrison  in  his  life-time,  and  his  heirs 
after  his  death,  and,  as  to  the  part  excepted,.^that  before 
any  money  was  awarded  to  be  piud  by  Morrison  or  his 
heirs,  and  before  any  final  award  or  umpirage,  Morrison 
died.  The  course  which  the  argument  has  taken  renders  it 
unnecessary  to  pursue  the  other  pleas.  To  the  second  and 
third  pleas,  the  plaintiffs  below,  in  their  replication,  stated 
aU  the  proceedings  under  the  submission  down  to  a  final 
award,  by  which  Morrison's  executors  were  directed  to 
pay  a  sum  of  1500/.,  and  to  deliver  up  a  certain  letter  of 
credit,  or  pay  500/.,  and  then  alleges  breaches  in  not  pay- 
ing the  ISOOL ;  and  in  neither  delivering  up  the  letter  of 
credit,  nor  paying  the  500/.,  which  was  the  ^temative. 
Thedefendant  below  rejoined,  protesting  that  the  subnus- 
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don  was  revoked  by  the  death  of  Morrison,  aod  averred, 
as  to  the  non-performance  of  the  final  awardi  that  Morri- 
son died  insolvent.  The  plaintiffs  below  suirejoinedy  and 
demurred  specially;  and  the  material  part  of  tbe  demurrer 
is,  that  by  the  deed  of  submission  it  is  expressly  pro- 
vided, that  the  submission  should  not  vacate  or  ex-* 
pire  by  the  death  or  insolvency  of  either  of  the  parties; 
yet  that  the  defendant  bebw  had  inconsistently  pleaded 
die  insolvency  of  Morrison  in  excuse  of  peiformanoe,  al> 
though  the  award  was  duly  made  under  the  submission* 
The  defendant  below  joined  in  demurrer.  The  plaintiflb 
below  demurred  specially  to  tike  fourth  andjifth  pleas^ 
setting  out  the  clause  in  the  subnussion,  and  stating  that 
the  defendant  below,  in  his  pleas,  had  alleged  the  death 
of  Morrison,  before  the  making  of  the  award,  without 
having  shewn  that  the  submission  was  proceeded  in,  and 
the  matters  at  issue  determined,  according  to  the  proviso, 
after  his  death;  or,  that  the  award  was  not  made  after  his 
death;  or,  if  made,  that  it  was  performed  by  the  heirs  or 
executors  of  Morrison, 

Two  questions  have  been  principally  argued ;  one,  upon 
the  merits;  the  other,  of  form  only,  but  which  it  is  neces- 
sary to  dispose  of,  in  order  to  get  at  tiie  merits  of  tiie  case. 
The  question  on  the  merits  is,  whetiier  or  not  the  award  be 
valid,it  not  having  been  made  until  after  the  death  otMofri* 
son;  or,  in  other  terms,  whether  the  deed  of  submission  were 
not  revoked  by  his  death.  As  to  the  question  of  form,  it  is 
whether  the  pleadings  have  been  so  managed  on  the  part 
of  the  defendant  below,  as  to  allow  the  general  question  to 
be  raised,  so  that  the  Court  can  take  notice  of  that  clause 
introduced  in  the  submission,  which,  it  is  contended 
for  the  pbuntifis  below,  preserves  the  validity  of  the 
award,  notwithstanding  the  death  of  Morrison  before  it  was 
made.  The  argument  has  mainly  arisen  on  the  second 
and  third,  and  on  the  fourth  BJ}d  ^h  pleas.  Both  the 
latter  state,  that  the  award  is  invalid,  as  Morrison  died  be- 
fore it  was  made.    This,  by  the  demurrer  of  the  plaintiflb 
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1827^        below,  is  said  to  be  indifierent,  because  there  is  an  express 
Magdovoall    condition  or  proviso  in  die  submission^  that  the  deed  of 
submission  should  not  expire  by  death.    In  order  to  shut 
out  this  clause  by  the  form  of  the  pIeadiBgs»  it  was  strong- 
ly contended,  that  the  fomih  sMiJ^h  pleas,  and  iixe  de- 
murrer to  th^n,  must  be  treated  and  considered  as  if  no 
oAer  pleas  had  appeared  on  the  record ;  and  that  no  facts 
can  be  transferred  bcaan  any  othar  part  of  it,  in  order  to 
enhrge  the  statement,  or  supply  the  defidencies  of  those 
particular  pleas ;  and  therefore,  that,  as  napari  of  the  deed 
of  submission  is  stated  either  in  the  fourth  or  fifth  pleas, 
it  does  not  appear  upon  die  face  of  di^n,  that  die  deed  of 
submission  contains  any  clause  or  proviso  that  die  sub- 
mission should  not  be  vacated  by  the  deadi  of  either  of 
die  parties  before  die  award.  If  so,  die  coEsstequenee  would 
necessarily  be,  that  the  award  woidd  be  void  by  the  gene- 
ral law,  as  being  inade  after  die  death  of  one  of  die  par- 
ties referring.    If  diese  premises  were  true,  the  condbsion 
would  follow.    But  the  Court  diink  that  die  premises  can- 
not be  supported.     It  itoust  be  admitted,  that  in  ordinary 
cases,  that  which  is  stated  in  a  part  of  one  pka,  caimotbe 
transferred  to  another;  yet  if  die  plea,  which  appears  de* 
ficient  of  itself,  referred  to  anodier  which  suppKes  such  de- 
ficiency, the  Court  may  avail  itself  of  the  reference  for 
diat  particular  purpose.    In  this  case  there  is  such  a  re- 
ference.   The  second  plea  sets  out  the  deed  of  submission 
at  large,  which  contams  die   clause  in  question;    and 
the  fourth  and  fifth  pleas  refer  to  the  geeoud^  and  to  the 
deed  of  submission.    The  fomrth  plea  commences  by  ex- 
cepting what  is  excepted  in  the  introduction  to  the  second 
plea,  which,  by  mistake^  is  called  the^r«/,  in  which  there 
is  nothing  excepted ;  and  die  defendant  below  then  pro- 
ceeds to  state  that  Morrison^  in  his  life-time,  and  his 
heirs,  &c.  since  his  death,  did  perform  every  covenant, 
dause,  or  agreement,  specified  in  the  said  deed  or  instru* 
ment  of  submission,  which  he,  Morrison^  his  heirs,  &c  ought 
to  have  performed  as  to  any  interim  decreet;  and  as  to  the 
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residue,  which  is  before  excepted,  that,  after  the  making  of  1827. 
the  said  deed  or  instrument  of  submission,  and  before  any  magdouoali. 
final  award,  Morrison  died.  Now  here  is  an  express  refer-  ux^rton. 
ence  to  the  introduction  to  the  second  plea,  in  which  the  deed 
of  submission  is  foimd,  as  well  as  an  express  reference  to  such 
deed,  which  is  only  to  be  foundin  the  second  plea.  All  these 
constitute  a  dear  reference  to  the  submission,  as  stated  in 
the  second  plea,  and  the  Court  think  such  reference  war- 
rants the  defendants  in  error,  in  their  demurrer  to  the 
fourth  plea,  to  refer  to  the  provision  in  the  submis- 
sion, as  stated  in  the  second,  which  provides,  that  die  sub-< 
mission  should  not  expire  by  the  death  of  either  of  the 
parties.  Therefore,  under  the  particular  circumstances 
of  this  case,  we  feel  ourselves  relieved  from  those  difficul- 
ties which  have  been  opposed  to  our  getting  at  the  real 
merits,  viz.  Whether  the  clause  inserted  in  the  submission 
is  vague  and  nugatory;  and  whether,  when  parties  so  stipu- 
late, an  award  is  not  good,  although  made  after  the  death  of 
one  of  them.  It  appears  to  us,  that  many  cases  have  decided 
that  the  clause  in  question  will  uphold  the  award.  However,  , 
there  can  be  no  doubt,  that  where  there  is  no  express  sti- 
pulation upon  the  subject,  the  authority  given  to  an  arbi- 
trator ifl. revoked  by  the.act  or  death  of  a  party  referring; 
and  that  an  award  made  after  such  death  is  null  and  void. 
But  the  question  here  is,  whether  the  parties  cannot  ef- 
fectively stipulate  that  the  death  of  one  or  either  shall  not 
revoke  it.  Thb  point  seems  to  be  now  perfectly  esta- 
blished. 

In  the  year  1817,  the  case  of  Toussaint  v.  Hartop  came 
before  Lord  Chief  Justice  Gibbs  and  the  Court  of  Common 
Pleas.  There,  there  was  no  provision  of  this  sort,  and 
the  Court  set  aside  the  toward ;  but  his  Lordship  said  (a), 
"  This  decision  will  be  of  the  less  consequence,  bemuse, 
in  future  practice,  care  will  be  taken  that  the  rule  of  refel*- 
ence  shall  provide  for  thb  case."  So,  in  Cooper  v.  Johnson, 

(«)  7  Taunt  574. 
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1827.  in  1819,  which  was  a  simOar  case,  the  Court  of  King^m 
Macdouoall  Bench  did  the  same  thing ;  and  Lord  Chief  Justice  Abbott 
said  (a), ''  It  may  be  proper,  in  orders  of  Nisi  Prims,  in  future, 
to  insert  a  clause  to  obviate  the  inconyenience  arising  from 
the  death  of  either  party  before  the  makbg  of  the  award.*' 
So,  in Blundelly.Brettargh,  in  ISIO,  Lord Eldanmd{b\ 
"  If  the  mode  and  means  of  settling  the  terms  of  a  con- 
tract are  an  award  and  umpirage,  the  terms  must,  tadesst 
otherwise  eoniraeted,  be  settled  while  the  parties  are  Hying, 
as  the  death  of  one  has  the  effect  of  a  revocation  of  the 
power  to  make  an  award,** 

All  these  three  Courts,  therefore,  prospectively  con- 
sidered this  provision  as  the  means  of  preventing  future 
inconveniences ;  and,  when  these  means  have  been  resort- 
ed to,  they  have  been  acted  on  accordingly.  The  cases  of 
Tyler  v.  Jones,  decided  in  1804,  and  Clarke  v.  Crofts,  in 
the  last  Easter  Term,  are  precisely  in  point;  and  the  case  • 
of  Dowse  V.  Coxe  is  an  authority,  in  every  way,  as  far  as 
regards  this  question ;  for  although  the  judgment  of  the 
Court  of  Common  Pleas  in  that  case  was  reversed  by  the 
Court  of  King's  Bench  in  error,  yet  the  judgment  of 
the  latter  Court  proceeded  upon  other  and  different 
grounds  :  and  every  view  of  justice  and  convenience  is  in 
favour  of  these  authorities. 

On  this  view  of  the  whole  of  the  case,  such  is  the  answer 
to  the  argument  as  to  ^e  fourth  dindi  fifth,  and  also  to  the 
second  and  third  pleas ;  independentiy  of  which,  there  is 
another  answer  to  the  two  latter.  In  the  replication  to 
those  pleas,  after  detailing  with  great  minuteness  all  the 
proceedings  under  the  submission,  there  is  an  averment 
that  they  are  valid  and  effectual  according  to  the  law  of  , 

Scotland,  which  fact  was  not  traversed  by  the  defendant 
below,  as  it  might  have  been,  and  therefore  stands  admitted. 
On  the  whole,  therefore,  we  are  unanimously  of  opinion,  I 

that  the  judgment  must  be  affirmed. 

Judgment  affirmed. 

(«)  2  Bam.  &  Aid.  396.  {h)  17  Vcs.  242. 
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Mr.  Campbell  then  applied  for  interest,  from  the  time  of 
Mgning  final  judgment,  which  the  Court  refused,  on  the  maci>ovgall 
ground  that  the  x^enalty  of  the  bond  was  the  debt  in  law; 
iOamt  the  qneslion  would  have  been  different  if  breaches 
had  beaa  assigned  under  the  statute  8  &  9  Wilt,  3,  c.  11, 
s.  8;  although,  in  point  of  justice,  the  defendants  in  error 
were  entitled  to  it. 


The  King  v.  The  late  Sheriffs  of  London,  in  a  Cause  be-      Z'^h 
tween  Wilson  and  Goldstein* 

Al  rule  «Mt  was  obtained  by  Mr.  Serjeant  Andrews  on  a  motion 
on  a  fonaer  day  in  this  Term,  that  an  attachment,  which  ^^^^y,'^^^  "^ 
had  been  lasued  against  the  late  Sheriffs  of  London^  might  again«ttheshe- 

^  »       o        Tiff  (the  bail  in 

beset  ttnde  on  payment  of  costs,  on  an  affidavit,  which  the  action  hav. 
•taled,  that  bail  had  justified  by  mistake  in  the  Court  j^^ise'd'^n  u^^^ 
ef  KimgM  Bemeh,  and  that  they  had  tmce  justified  in  this  ^^^iL^ad  of 
Conrt:  and  that  the  present  application  to  set  aside  the  at-  in  this  Court)  the 

_  _      .  i   1      ,     .1       .  f  «      •         affldaTitttoted 

tachmmt  waa  at  the  uistance  of  the  bail,  without  collusion  that  the  appUn- 
with,  or  indemnity  from,  the  defendant  Gobktein.  tt'Zu^^ 

of  the  bail,  and 
vrithout  collu- 

lfr«  Serjeant  FFiM^  insisted,  that  it  should  have  been  aion  with,  or  in- 

vvomtiiat  the  application  to  set  aside  the  attachment  was  ihrdefendant: 

made  at  the  expense  of  the  bail,  as  well  as  at  their  .instanoe,  ~?ted^the 'ap- 

and  without  collusion  with  the  defendant  Goldstein.  pUpation,  but 

observed,  that, 
in  future,  they 

The  Court  observed,  that  although  there  was  no  rule  quire  the  afflda- 
in  this  Court,  as  in  ihe  King's  Bench,  in  this  respect,  stUI,  '^^^1!^^^^'', 
that,  in  future,  they  would  require,  on  a  motion  by  bail  to  o^  ^^e  bail. 
set  aaide  an  attachment,  it  to  be  sworn  that  it  was  made 
at  their  expense,  as  well  as  at  their  instance,  and  without 
coDuaion  with,  or  indemnity  from,  the  defendant.     This 
nde,  however,  must  be  made 

Absolute. 


VOL.  I. 
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1827. 

Nov,  27th.     Dolling,  Demandant ;  Rice,  Tenant ;  Euston,  Vouchee. 

TheCourtre-  j|iR.  Serjeant  Onslow  moved,  that  the  original  wiit 
the  originti  writ  and  subsequent  proceedings  in  this  recovery  might  be 
^^t^^^T^  amended  by  substituting  the  word  "  BuckinghanMre^ 
reooTery  to  be     for  Berkshire ^^  on  an  affidavit  that  the  parties  had  no 

amended  by 

substituting  property  in  the  latter  county,  and  that  it  was  intended 

sibfnf"  for  ^^'  ^^^  ^^  lands  in  Buckinghamshire  should  pass  by  the  re- 

■iihwi*hUw"  covery.     He  relied  on  the  case  o^ RasMeigh,  demandant; 

sworn  that  the  Lee,  tenant ;  Smith,  vouchee  (a) ;  where  the  Court  permitted 

prapCTty  in"^e  the  original  writ  and  other  proceedings  in  a  recovery  to  be 

mdVh^^th^'  amended  by  inserting  the  words,  <'  the  county  of  the  town 

p««^" »"-  of  Southampton,''  for  "  the  county  of  Southampton." 

passed  were 

t^e  finnner.'^  ''^  But  the  Court  referred  to  an  Anonymous  case  (6),  where 
a  recovery  was  refused  to  be  amended  by  changing  the 
county,  the  premises  lying  in  a  parish  which  ran  intatwo 
counties,  and  lying  wholly  in  the  county  omitted,  and  no 
part  in  the  county  mentioned^  and  the  Court  there  said, 
**  it  is  impossible  to  change  the  recovery  from  one  county 
to  another ;  and,  in  Rashleigh,  demandant,  the  Court  con- 
sidered the  omission  as  a  clerical  misprision  only,  and  not 
as  a  substitution  of  one  county  for  another ;  which,  they 
said,  they  had  often  refused.*' 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 

(a)  4  Taunt  855.  (6)  3  Taont.  418. 
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IN  THB  RIQHTH  AND  NINTH  YEARS  OF  THB  REIGN  OF 
6B0RGB  lY. 


BfEMORANDA. 

JN  the  course  of  the  last  vacation.  Sir  James  Scarlett, 
Knigfat,  resigned  the  office  of  Attorney-General  to  his 
Majesty,  and  Sir  Charles  WethereUf  Knight,  was  re-ap- 
pointed* 

Lord  Chief  Justice  Best  was  unable  to  attend  the 
Court,  after  Friday,  the  1st.  of  February,  by  severe  in- 
dispodtion. 


1828. 


FaIRMAN  r.  FaRQUHARSON.  Wedneidu^, 

The  defendant  in  this  cause  was  held  to  bail  on  the  fol-      ^^  ^  ^^ 
loving  affidavit  of  debt: — ''  Edward  Gregory  Fairman,  on  ^  boo<i*  ^ 

obligee,  for  the 
WhCi  of  the  oitignff,  agaSntt  the  obligor,  the  affldaTit  to  hold  to  bail  was  made  joinUy  by  the  plain- 
tiff (As  •U%m)  andthaaadpice,  the  fimner  •wearing  that  a  certain  sum  waa  dne  for  principal  and 
ii<iim  en  ibe  bond*  and  that  he  had  assigned  it  to  the  latter ;  and  the  latter,  that  the  sum  doe  on 
dbe  hind  atill  icnaiDed  uopold,  and  due  and  owing  to  him  as  assignee  :^Held  suiBcient. 
TOL.  I.  O  ♦ 
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1828.        of  &c.,  and  John  Williams,  of  &c.,  seyerally  make  oath 
Fairman      <^<1  s^y  •  ^^d  fi^^^  ^^  deponent  Edward  Gregory  Fair- 

^'  man,  for  himself,  saith,  that  a  certain  bond,  bearing  date 

Farquharsov.  ■ 

the  3d  April,  1826,  was  dtdy  made  and  entered  into  by 

Barclay  Farquharson,  to  him,  this  deponent,  in  the  penal 
sum  of  19,885/.,  oooditio^ed  for  the  petym^nl  of  8,91^  10*. 
with  lawful  interest  for  the  same,  at  a  day  now  past,  and 
which  said  sum  of  9,912/.  10««,  with  interest  thereon^  stiU 
remains  wholly  due  and  unpaid ;  and  this  deponent  fur- 
ther saith,  tbatf  skice  the  niakiiig  of  liie  said  bond,  the 
same,  with  all  monies  due  thereon,  hath  been  by  him  duly 
assigned  unto  the  other  deponent,  John  WUUamsi  and 
this  deponent  further  saith,  that  there  is  now  due  and  owing 
on  the  said  bond,  for  principal  and  interest,  the  sum  of 
10,000/.;  and  this  deponent,  John  Williams,  for  himself, 
saith,  that  the  sum  due  upon  the  said  bond  still  remains 
unpud,  and  due  and  owing  to  him,  this  deponent,  as  such 
assignee  as  aforesaid."  The  d^poQent  i^atrmaM  negatived 
a  tender  to  himself,  or  to  Williams  to  the  best  of  his  know- 
ledge and  belief,  and  the  latter  negatived  a  tender  to 
himself  in  direct  terms. 

Mr.  Serjeant  Wilde,  now  applied  for  a  rule  to  shew 
cause  why  the  defendant  should  not  be  discharged  out 
of  custody,  on  entering  a  common  appearance,  on  the 
ground  of  the  insufficiency  of  the  affidavit  He  sub- 
mitted, that  it  was  not  sworn  by  either  of  the  deponents, 
that  the  defendant  was  indebted  to  the  plaintiff  on  the  re- 
cord. The  obligee  did  not  state  that  the  defendant  was 
indebted  either  to  him  or  to  Williams  f  but  merely  that  a 
certain  sum  was  due  and  owing  on  the  bond ;  and  the  affi- 
davit of  the  assignee  merely  stated,  that  the  sum  due  upon 
the  bond  stOl  remained  unpaid,  and  due  and  owing  to  him, 
as  assignee,  without  alleging  that  any  precise  sum  was  ac- 
tually due.  In  Byland  v.  King  (a),  the  affidavit  was  made 

(«)  1  B.  Moore,  24;  S.  C.  J  Taunt.  276. 
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by  the  assignee,  who  stated  that  the  defisndant  was  in- 
debted to  the  plaintifBi  (the  obligees)  in  a  certain  sum,  for 
principal  and  interest  due  on  a  bond  made  and  entered 
into  bjr  the  defendant  to  the  obligees,  and  which  said  bond  p^>'<)''har8on. 
had  been  duly  assigned  to  the  deponent ;  and  such  affidavit 
was  held  to  be  sufficient.  In  Tidd*s  Practiectl  Forms  (a), 
the  form  of  an  affidavit  made  for  the  benefit  of  the  assig- 
nee of  a  bond,  is,  **  that  C  JX  is  justly  and  truly  indebted 

to  E*  F.9  in  trust  for  this  deponent,  in  the  sum  of  £ , 

&r  principal  and  interest  due  cm  a  bond,  bearing  date  &c., 
and  made  and  entered  into  by  the  said  C  ZX  to  the  said 
E.  F.J  in  the  penal  sum  &e.,  and  which  bond  hath  been 
since  duly  assigned  by  the  siud  E.  jP.  to  this  deponent.'* 
In  both  these  affidavits  it  expressly  appears,  thai  the  de- 
fendant was  indebted  to  the  assignee,  in  a  certain  sum; 
whSat  here,  the  affidavit  contains  a  mere  equivocal  state-? 
ment  by  the  assignee,  that  the  sum  due  on  the  bond  was  due 
and  owing  to  him  as  such  assignee ;  and  if  one  shilling  only 
were  due,  the  defendant  might  be  detained  in  custody.  In 
an  action  for  a  malicious  arrest,  die  question  would  be, 
whether  or  not  there  were  any  debt,  as  sworn,  due  to  the 
plaintiff  on  the  record ;  and  such  debt  mnst  be  a  legal  and 
not  an  equitable  debt.  As,  therefore,  in  this  case  the  ob- 
ligee has  not  sworn,  that  the  sum  due  on  the  bond  was 
due  and  owing  to  him,  or  to  any  other  person;  and  as  the 
aaagnee  has  not  supplied  that  omission  by  shewing  what 
sum  was  acttuaBy  due  to  him  as  such,  the  affidavit  is  clearly 
deficient. 

Lord  CUef  Justice  Best.— I  am  of  opinion  that  there 
is  no  pretence  for  this  rale«  Suffident  appears  onthe  affi- 
davit to^  shew  that  the  sum  sought  to  be  recovered  is  ac- 
tually due  from  the  defendant.  The  bond  was  given  tQ 
Fairmont  to  secure  the  payment  of  9,912/.  10«.  and  inter- 

(a)  6th  Ed.  90,  (s  64.) 
o2 
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1828.        est ;  and  he  swears  that  that  sum  is  still  wholly  dae  and 
Fairmam      unpaid;  that  the  bond ,  with  all  monies  due  thereon,  was 
by  him  duly  assigned  to  the  other  deponent  WiUiamsf  and 
that  there  is  now  due  and  owing  on  the  bond,  for  principal 
and  interest,  the  sum  of  10,000/.    He  does  not  swear,  that 
that  sum  is  due  to  him,  because  he  had  assigned  his  in- 
terest in  the  bond  to  another;  but  the  assignee  swears, 
that  the  sum  due  upon  the  bond  still  remains  unpaid, 
and  due  and  owing  to  him;  and  such  sum  must  be  taken 
to  cefer  to  that  sworn  to  by  the  plaintiff,  tTur.  the  sum  of 
10,000/.    That  appears  to  me,  to  be  a  true  statement 
of  the  transaction.     The  defendant  was  at  first  indebted 
to  the  plaintiff,  in  9,912/.  10«.  acccMrding  to  the  condition 
of  the  bond;  and  he  having  i^signed  it  to  another,  the  lat- 
ter, as  assignee,  swears,  that  that  sum  which,  previously 
to  the  assignment,  was  due  to  the  plaintiff  on  the  record,  is 
due  to  him,  and  by  virtue  of  that  assignment  he  is  by  law 
entitled  to  recover.     Precedents  are  entitled  to  little  or 
no  weight,  imless  they  are  established  by  long  and  un- 
interrupted usage ;  and  here  it  sufficiently  appears,  that 
the  sum  sought  to  be  recovered  was  due  to  the  assignee 
of  the  bond,  for  whose  benefit  the  affidavit  was  made. 
I  think  that  is  the  proper  construction  of  it.    The  case  of 
Byland  v.  King^  does  not  appear  to  me  to  be  at  all  appUca- 
ble  to  the  present,  nor  was  this  point  there  raised;  all  that 
the  Court  decided  there  was,  that  an  affidavit  to  hold  to  bail, 
stating  that  the  defendant  was  indebted  to  the  plaintiff  in 
a  certain  sum,  for  principal  and  interest  due  on  a  bond,  is 
sufficient  to  express  that  such  bond  was  conditioned  for 
the  payment  of  money,  without  setting  forth  the  condition ; 
and  that  if  an  assignee  of  a  bond  posUiveltf  negative  a 
tender  in  bank  notes,  it  is  unnecessary  for  the  obligee  to 
join  in  such  affidavit. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The  de- 
fendant applied  to  me  at  Chambers  in  the  first  instance, 
and  I  thought  that  the  affidavit  was  suffident. 
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Mr.  Justice  Burrou0H. — I  am  abo  of  opinion  that  this         1828. 

affidavit  is  properly  framed.  '     *""^ 

^     '^      '^  Fairman 

Mr.  Justice  Gasslbb. — I  am  not  aware  of  any  prece*  Parquharsoh. 
dent,  in  a  case  of  this  description,  where  the  obligee 
swears  that  the  money  is  due  to  him.  The  only  use  of 
the  assignee's  being  joined  in  the  affidavit  with  the  obli- 
gee, is,  that  the  latter  may,  in  the  first  instance,  swear  that 
a  sum  is  due  on  the  bond,  and  that  his  right  has  been  as-  . 
signed  to  the  former,  who  swears,  that  the  sum  due  is  due 
to  him  as  assignee ;  and  here  it  is  a  necessary  inference, 
that  the  sum  sworn  by  the  assignee  to  be  due  to  him  on 
the  bond,  is  that  referred  to  by  the  obligee  in  his  affidavit, 
viz,  10,000/.  Two  forms  of  an  affidavit  of  debt,  where  it 
is  made  for  the  benefit  of  an  assignee  of  a  bond,  are  given 
in  TiddCs  Practiced  Forms y  as  well  as  one  by  assignees  of 
a  bankrupt  for  part  of  the  money  due  on  a  bond  assigned 
to  the  bankrupt.  This  affidavit  pursues  the  form  adopted 
by  Mr.  Arckioldia),  and  appears  to  me  to  be  sufficient. 

Rule  refused, 
(a)  2d.  Edit.  p.  14. 


Doe,  on  the  demise  of  Tilt,  v.  Stratton.  Wednadavp 

^-^  Jan.  SStf. 

J  HIS   was  an  action  of  ejectment,    brought  by   the  xhe  defendAnt 

lessor  of  the  plaintiff*,  as  landlord  of  certain  premises  at  *»«*d  certMhi 

y .       ,  .  ,       ,   n      ,  premiies  of  the 

Limekousef  agamst  the  defendant  as  tenant.  lessor  of  the 

At  the  trial  before  Lord  Chief  .Justice  Best,  at  the  Sit-  Jl'l^^em' 
tings  at  Westminster^  after  the  last  Term,  it  appeared,  that  g°^*„**^  ^°' 
the  defendant  held  under  an  agreement  for  a  lease,  dated  No  lease  was 
the  7th  September,  1820,  by  which  it  was  agreed  (amongst  the  defendant 

continued  to 
occupy  under 
the  agreement  until  the  expiration  of  the  term,  when  the  landlord  brought' an  action  of.  ejectment 
against  him,  without  having  given  him  a  notice  to  quit :— Held  that  such  notice  was  unncceiMry. 


\ 
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182a  other  things),  that,  in  oonsidenition  of  fiO<.>  pdd  by  the  de- 
fendant to  the  lessor  of  the  plaintiff,  and  of  the  reist,  mat- 
ters, and  agreements,  thereinafter  contained  on  the  part  of 
the  defendant,  he,  the  lessor  of  the  plaintiff,  promised  «nd 
agreed,  that  he,  his  heirs  &c.,  shotdd  and  would,  on  or  be«- 
fore  the  99th  September  tten  next  ensuing  the  date  of 
the  agreement,  upon  request  made  to  him  or  them,  in  writ- 
ing, for  that  purpose,  grant  and  execute  unto  thedefendant, 
his  executors,  &c.,  a  good  and  effectulJ  demise  or  lease, 
by  indenture,  of  the  premises  in  question,  for  the  term  of 
seren  years,  to  be  computed  from  the  said  fl9th  Septem^ 
ber,  1820,  at  the  yearly  rent  of  100/.,  payable  quarterly ; 
and  it  was  thereby  agreed,  by  and  between  the  said  par- 
ties, that  the  lease  should  contain  covenants,  on  the  part 
of  the  defendant,  his  executors  &c.,  for  payment  of  rent, 
to  keep  the  premises  in  repair  during  the  term,  and  to  quit 
and  deliver  up  the  same  at  the  end  of  the  said  term.  No 
lease  was  ever  executed,  or  required  by  the  defendant,  hot 
he  entered  into  possession  under  the  agreement,  and  re* 
mained  in  as  tenant  for  the  whole  term  to  which  it  was  in- 
tended that  the  lease  should  extend ;  and,  shortly  after 
its  expiration,  the  plaintiff  brought  the  present  action, 
without  having  given  the  defendant  a  notice  to  quit.  The 
Jury  found  a  verdict  for  him,  his  Lordship  reserving  leave 
to  the  defendant  to  move  to  set  it  aside,  and  that  a  nonsuit 
might  be  entered,  in  case  the  Court  should  be  of  opinion 
that  such  notice  was  necessary. 

Mr.  Serjeant  Janes,  now  applied  accordingly,  and  sub- 
mitted that,  no  lease  having  been  executed,  and  the  con- 
tract between  the  parties  being  a  mere  agreement  for  a 
lease,  and  not  an  actual  demise,  the  defendant  was  by  le- 
gal inference  a  tenant  from  year  to  year,  and,  as  such, 
entitled  to  the  usual  notice  to  quit.  Although,  if  a  lease 
be  granted  for  a  stipulated  period,  and  the  term  is  to 
expire  on  a  precise  day,  there  is  no  occasion  for  a  notice 
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to  quit,  previoualy  to  the  commencement  of  an  action,  as  ^  1828. 
the  convention  of  the  paities  shews  when  the  tenancy  is 
to  expire ;  yet  if  a  person  hold  under  an  agreement  only, 
and  pay  rent  subject  to  it,  he  is  merely  a  tenant  &om 
year  to  year,  and  is  entitled  to  notice.  In  Hamerton 
Y.  Stead  {a)y  a  tenant  from  year  to  year  having,  during 
a  current  year,  entered  into  an  agreement  for  a  lease 
to  be  granted  to  him  and  A.  B.;  and  from  .that  time 
A.  B.  entered  and  occupied  jointly  with  him;  the 
Coutt  held,  that,  by  this  agreement  and  the  joint  occu- 
psi&on  under  it,  the  former  tenancy  was  determined,  id- 
though  the  lease  contracted  for  was  never  granted;  and 
that  an  occupation  of  premises  pending  the  execution  of  a 
lease  constitutes  the  relation  of  landlord  and  tenant;  and 
Mr.  Justice  Hoiroyd,  said,  ''taking  the  document  in 
question  not  to  amount  to  a  lease,  yet  the  entry  and  hold- 
ing by  A.  B.  and  the  plaintiff  together  under  it,  creat- 
ed a  new  tenancy,  either  from  year  to  year,  or  at  will ; 
and  that,  according  to  Mettow  v.  7Hay{b\  would  termi- 
nate the  old  holding.  Perhaps,  until  a  lease  was  exe- 
cuted, it  might  be  considered,  that  the  two  held  at  the 
rent  mentioned  in  the  agreement,  but  still  it  might  be  a 
heading  under  the  agreement.  For,  there  might  be  an  oc- 
cupaticm  on  a  quantum  valehat  until  the  execution  of  the 
lease,  and  although  no  distress  for  rent  could  be  made,  yet 
atiU  a  tenancy  would  exist;"  and  Mr.  Justice  Liitledale 
said,  "  where  parties  enter  under  a  mere  agreement  for  a 
future  lease,  they  are  tenants  at  will;  and  if  rent  is  paid 
under  the  agreement,  they  become  tenants  from  year  to 
year,  determinable  on  the  execution  of  the  lease  contract- 
ed for,  that  being  the  prknary  contract ; "  and  if  so^  itis  quite 
clear,  that  the  tenant  is  entitled  to  a  notice  to  quit.  In 
Matm  v»  Loceyay  (^),  it  was  held,  that  where  the  occupier 

(a)  3  Bam.  &  Cres.  478;  i9.  C.  5  Dow.  &  Ryl.  206. 
(&)  Moore,  636.  (c)  Ryan  &  Moody,  355. 
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1828.  of  premises,  under  an  agreement  for  a  lease,  at  a  oortain 
rent,  pays  rent,  he  becomes  tenant  from  year  to  year,  on 
the  terms  of  the  agreement,  and  the  landlord  may  distrain; 

Stratton.  and  Lord  Chief  Justice  Abbott  there  said, "  The  mstrument 
certainly  does  not  amount  to  a  demise;  but  the  question 
is,  whether,  when  there  is  a  continued  occupation  and 
payment  of  rent  under  such  an  agreement,  this  does  not 
constitute^  a  tenancy  from  year  to  year,  on  the  terms  of 
that  agreement.  In  this  case  there  has  been  a  continued 
occupation,  and  a  payment  of  the  rent  mentioned  in  the 
agreement;  and  these  facts  are  not  inconsistent  witb  the 
agreement,  but  rather  in  affirmance  of  it.  I  am  of  opinion, 
that,  taking  the  agreement  and  connecting  it  with  the  facts 
proved,  there  is  a  tenancy  firopi  year  to  year,  at  the  rent 
mentioned  in  the  agreement,  which  tenancy  the  defendant 
(the  landlord)  could  not  determine  without  giving  notice, 
and  on  which  he  may  distrain  for  rent/'  So,  here,  the 
defendant  held  as  tenant  from  year  to  year  under  the 
terms  of  the  agreement,  and  paid  rent  accordingly,  and  if 
so,  the  plaintiff  could  not  determine  the  tenancy  without  a 
notice  to  quit,  although  the  term  mentioned  in  the  agreement 
might  have  expired.     The  rights  of  the  lessor  i|nd  lessee 

«  must  be  placed  on  equal  terms,  and  it  would  be  too  much 

to  say,  that  the  latter  should  be  compelled  to  hold  under 
the  agreement  for  the  full  term,  and  that  he  should  be 
liable  to  an  ejectment  at  the  expiration  of  it,  without  a 
notice  to  quit. 

Lord  Chief  Justice  Best. — The  case  of  Doe  d.  Brom- 
field  V.  SnUth  (a)  was  cited*  at  the  trial,  to  shew  that  a 
notice  to  quit  was  unnecessary.  It  must  be  considered, 
that  the  agreement  between  the  parties  was  executed,  and 
although  I  did  not  decide  the  point  at  Nisi  Prius,  I  did 
not  feel  much  difficulty,  and  am  now  clearly  of  opinion 

U)  6  East  5d0. 
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tliat  the  presoit  action  is  maintainable  witfioot  such  notice,  lflS8. 
and  it  would  be  multiplying  notices  to  quit  to  an  enormous 
extent,  if  we  were  to  hold  otherwise.  The  words  of  the 
Lord  Chief  Justice,  in  Mann  y.  LovefOff,  are  very  material. 
He  said,  **  the  question  is  whether,  when  there  is  a  continu- 
ed occupation  and  payment  of  rent  under  an  agreement  (not 
amounting  to  a  demise),  this  does  not  constitute  a  tenancy 
from  year  to  year,  an  the  temu  of  thai  agreemeni.  In  this 
ease,  there  has  been  a  continued  occupation,  and  a  pay- 
ment of  the  rent  mentioned  in  the  agreement;  and  these 
&ct8  are  not  inconsistent  with  the  agreement,  but  rather 
in  aflBrmance  of  it.**  That  controlled  the  nature  of  the  te- 
nancy, and  if  either  party  wished  to  put  an  end  to  it,  he 
might  do  so,  by  giving  the  other  a  notice  to  quit.  Here, 
however,  the  seven  years  had  expired.  The  parties  knew, 
by  the  terms  of  the  agreement,  that  the  tenancy  was  to 
end  at  that  time,  and  if  a  lease  had  been  granted,  the  de- 
fendant would  have  been  bound  to  give  up  the  possession 
without  a  notice  to  quit.  The  one  party  knew  that  he 
was  to  quit  possession,  and  the  other  that  he  was  to  take 
it,  on  a  given  day.  I  am  therefore  clearly  of  opinion  that 
no  notice  was  requisite. 

Mr.  Justice  Park. — I  am  of  the  same  opinion. 

Mr.  Justice  Burrouoh. — Although  a  notice  to  quit 
would  have  been  necessary  in  order  to  determine  the  te- 
nancy before  the  expiration  of  the  seven  years  created 
by  the  tenns  of  the  agreement,  yet  as  the  parties  expressly 
agreed  that  the  tenancy  should  end  on  a  given  day,  no  no- 
tice to  quit  could  be  required. 

Mr.  Justice  Gaselbe. — I  think  the  Court  have  put  the 
true  construction  on  this  agreement,  and  that  if  the  de- 
fendant were  to  be  held  entitled  to  a  notice  to  quit,  it 
would  gnre  him  an  advantage  over  the  party  under  whom 
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he  took  poBaemon,  for  he  adght  have  gtfen  his  landloni 
a  reguhr  notiee  to  quit  at  any  time  during  the  term;  and 
yet  he  cmitends  not  only  that  the  latter  could  not  do  so, 
but  that  he  could  not  maintain  the  preaent  action,  without 
notice,  although  the  term  had  actnaMy  and  legaHy  expired, 
according  to  the  agreement. 


Rule  refosed. 


Wednesday, 
Jmn.  fidrd. 

In  an  action  for 
a  Ubcl  contained 
in  a  letter  writ- 
ten in  Bucking' 
hamikire,  the 
Court  allowed 
the  ofnuetobe 
changed  from 
Zoiiioii  to  that 
county,  on  the 
usual  affidayit, 
that  the  plain- 
tiff's etmte  of 
action  (if  any) 
arote  there,  it 
not  appearing 
that  the  letter 
was  published  or 
circulated  in  a 
diflfbrent  county; 
and  held  that 
the  affidavit  wai 
suffldent,  al- 
though the  de* 
daration  con- 
tained counts 
for  slander  as 
well  as  for  the 
libeL 


Tallent  r.  Morten  and  Wife. 

In  the  last  Term,  Mr.  Seijeant  Bo$€mquet  obtained  a 
rule,  calling  on  the  f^intiff  to  shew  cause  why  the  venue 
in  this  action  should  not  be  changed  from  London  to  the 
county  of  BucUngAam,  on  the  usual  affidayit,  made  by 
the  defendant  Morten,  that  the  plaintiff's  eanse  of  action 
(if  any)  arose  tn  the  county  of  Buckinghmn^  and  not  in  dote 
cily  of  London^  or  elsewhere,  out  of  the  said  county  of 
Buckingham. 

Mr.  Serjeant  IFilde  shewed  cause,  and  stated,  that  the 
action  was  brought  for  the  publication  of  a  libel,  contained 
in  a  letter,  purporting  to  be  addressed  to  the  female  de- 
fendant, and  circulated  in  the  neighbourhood  otAmersham, 
where  the  parties  resided.  The  learned  Serjeant  relied  on 
the  case  of  Pinkney  ▼•  Collins  (a),  where  the  Court  of 
King's  Bench  refused  to  change  the  venue  in  an  action  for 
a  libel  published  in  a  newspaper,  on  the  ground  that,  al- 
though the  paper  might  be  printed  in  one  county,  it  was 
circulated  and  sold  in  others:  and  although  in  Metcalfe  v. 
Markham  (i),  which  was  an  action  for  a  libel  in  a  letter 
written  in  YorlMre,  and  sent  by  the  post  into  Germany,  it 
was  held,  that  the  venue  might  be  changed  firom  London  to 


(fl)l  Term  Rep.  5/1. 


(6)  3  Term  Rep.  652. 
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'  YarsMre,  on  the  luual  affidavit;  the  Coisrt  there  also  taking  1S28. 
a  distinction  between  libels  dispersed  throughout  the  kbig«  ]T" 
doniy  and  those  which  are  only  published  in  one  county ;  yet, 
in  thatcase,  the  letter  was  not  to  be  opened  in  this  conntiy,  as 
it  was  addressed  to  a  party  on  the  continent;  whilst  here, 
although  it  was  written  in  Bmeki^kamMre,  it  might  be  cir- 
culated and  opened  in  another  cotaity;  and,  therefore  the 
defendant  cannot  swear  that  the  cause  of  action  arose  in 
BttcHngkamshire,  and  not  elsewhere;  and  in  Hiieh^m  ▼. 
Best  (fl),  this  Court  refused  to  change  the  venue  ftom 
London  to  fFbrcesier,  in  an  action  for  a  hbel  contained  in 
a  letter,  upon  an  affidavit  that  the  deponent  believed  the 
letter  to  have  been  written  at  Stafford^  because  it  bot« 
the  iS'/o^orJ  post-mark. 

Mr.  Serjeant  Bosanqueif  in  support  of  his  rale. — The 
defendant  has  sworn  that  the  plaintiff's  cause  of  action 
arose  in  Buckinghamshire,  and  not  elsewhere;  it  was> 
therefore,  incumbent  on  the  plaintiff  to  Bhe#  that  this 
case  furnished  an  exception  to  the  general  rule ;  and  ih 
Hiichon  v.  Best,  the  party  merely  swore  to  his  belief. 
There  is  notfaii^  on  the  face  of  the  declaration  to  shew 
that  the  letter  containmg  the  libel  had  been  circolated  in 
a  difierent  county,  nor  has  the  plaintiff  made  an  affidavit  of 
that  fact.  In  Pininejf  v.  Collins,  the  libel  was  printed  in 
a  newspaper  which  was  circulated  and  sold  in  various 
counties;  and  the  case  of  Metcalfe  v.  Markham  is  pre- 
cisely in  point,  to  shew  that,  if  a  letter  containing  a  libel  be 
opened  in  the  same  county  in  which  it  is  written,  the  ve- 
nue may  be  changed  to  that  county  on  the  usual  affidavit. 
The  plaintiff  must  be  fully  aware  of  the  nature  of  the  mat- 
ters contained  in  the  letter  on  which  his  complaint  is 
founded ;  and  it  was  incumbent  on  him  to  shew,  not  only 
that  the  defendants  were  connected  with  it,  but  that  it  was 

(«)  1  Brod.  &  BiDK.  299. 
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not  opened  or  published  in  the  county  in  which  it  was 
written,  or  at  least  diat  it  was  published  dsewhere. 

Mr.  Justice  Park* — ^There  can  be  no  doubt  but  that 
we  haye  a  discretion  to  change  the  venue  in  an  action  for 
a  libel  under  special  circumstances;  and  although  the 
venue  in  such  actions  cannot  generally  be  changed,  yet, 
if  the  writing  and  publication  be  both  confined  to  one 
county,  it  may  be  changed  into  such  county ;  and  as  the 
defendant.  Marten^  has  expressly  sworn  that  the  plain- 
tiff's cause  of  action  arose  wholly  in  BucUnghtMrnsiire, 
and  not  elsewhere,  the  plaintiff  should  have  shewn  us  tltat 
the  libel  was  published  in  a  different  county  from  that  in 
which  it  was  written. 

Mr.  Justice  Gaselee. — ^The  general  rule  is,  that  the 
venue  in  an  action  for  a  libel  cannot  be  changed  if  it  be 
written  in  one  county  and  sent  into  another,  as  the  de- 
fendant cannot  in  such  case  swear  that  the  cause  of  action 
arose  wholly  in  the  county  where  it  was  written;  but  in 
Freeman  v.  Narris  (a),  the  Court  changed  the  venue  in  an 
action  of  this  description,  the  letter  containing  the  libel 
having  been  both  written  and  published  in  the  same  coun- 
ty. There,  it  does  not  appear  that  the  applicant  made  any 
affidavit;  but  here  the  defendant  has  sworn  that  the  cause 
of  action  arose  in  Buckinghamshire,  and  not  elsewhere,  and 
he  therefore  throws  the  onus  on  the  plaintiff  to  negative 
that  fact. 

The  Court  ordered  the  rule  to  be  enlarged  until  this 
Term,  for  the  purpose  of  looking  into  the  cases  on  thie 
subject;  and  on  its  being  now  called  on  in  the  peremptory 
paper, 

Mr.  Serjeant  Wilde  admitted  that  the  current  of  au- 

(«)  3  Term  Rep.  306. 
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thorities  was  against  him,  and  tliat  he  could  not  efleetn- 
ally  oppose  the  rule ;  but  submittedy  that  the  defendant's 
affidavit  was  insufficient,  as  the  declaration  contained 
counts  for  verbal  slander,  as  well  as  on  the  libel.  These,  he 
*  contended,  were  two  distinct  causes  of  action,  and  that 
the  affidavit  did  not  cover  both;  as  the  defendant  had 
sworn,  that  the  plaintiff's  cause  of  action  (if  any)  arose 
in  Bueiinghamskire,  and  not  elsewhere;  and  that  if  either 
the  libel  were  published,  or  the  words  spoken,  out  of  that 
county,  the  venue  could  not  be  changed. 
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But  the  Court  observed,  that  there  was  no  weight  in 
the  objection;  that  if  a  declaration  contain  counts  for 
goods  sold  and  delivered,  work  and  labour,  and  the  money 
counts,  they  all  apply  to  one  cause  of  action ;  and  there- 
fore  that  the  affidavit  was  sufficient. 

Rule  absolute  (a). 

(«)  Clisioid  v.  ClissM,  I  Term  Rep.  647;  See  1  Tidd's  Practice* 
7th  Edit.  624-5. 


Fanshawb,  Clerk,  v.  Heard.  Tkundny, 

J.  HIS  was  an  action  of  special  assumpsit    The  first  The  plaintiff 
count  of  the  declaration  stated,  that,  before  and  at  the  time  menoed  an'ac- 
of  making  the  agreement  thereinafter  next  mentioned,  a  J(^fe*£^n"*\** 
certain  action  had  been  commenced,  and  prosecuted,  by,  ^^  ■s^eed  in 

^     writing  t**Bt  he 

and  at  the  suit  of  the^  plaintiff,  against  the  defendant,  in  ihouid  discon- 
one  of  his  Majesty's  Courts  of  law,  at  Westminster,  for  a  dSfendllnt" 
breach  of  a  certain  contract  before  then  entered  into,  and,  «»k^  *»i*y 

tiie  legal  coiti 

at  the  time  of  making  the  said  agreement,  existing,  by  and  incurred  by  die 

suit,  as  1m- 
tween  party  and  party.    In  an  action  to  recover  the  amount  of  lueli  costs  after  taiation,  i(  was 
avexTf  d  in  the  declaration  that  the  plaintiff  had  discontinued  the  action :— Held,  that  such  aTement 
could  not  be  supported  withontproof  of  a  rule  to  diaoontinne. 


lae 
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J^^^  between  the  pluiiliff  and  defendaot*  and  for  money  then, 
FANtHAWB  ^^  *^  ^  ^°^  ^  ^^  making  of  the  aaid  agreement^  due 
and  owing  fieom  the  defendant  to  the  plaintiff^  and  whick 
said  actioni  at  the  time  of  making  the  aaid  agreement,  was 
depending  in  one  of  the  aaid  Courts  of  lawt  whereof  the 
defendant  had  notice,  and  thereu|»OR,  theretofore,  to  wit, 
on  &c«,  at  &C.9  by  a  certain  agreement,  then  and  there 
made  by  and  between  the  plaintiff  and  defendant,  it  was 
agreed  (among  other  things),  that  the  f\$iDtiS  shpuld  <&• 
continue  the  said  suit  at  law;  and  the  defendant  did,  in  and 
by  the  said  agreement,  agree  to  pay  the  legal  costs  incur- 
red by  the  plaintiff  in  the  said  action,  as  between  pairiy 
and  party.  The  plaintiff,  after  stating  mutual  pronwsest 
averred,  that  he,  confiding  in  the  promise  of  the  defend- 
ant, did  afterwards,  to  wit,  on  &a,  at  &cJ  discontinue  the 
said  action,  and  hath  thence,  hitherto,  discontinued  and 
stayed  all  proceedings  therein ;  and  that  the  legal  costs 
incurred  by  the  plaintiff  in  the  said  action,  as  be- 
tween party  and  party,  were  afterwards,  to  wit,  on  &c., 
duly  fixed  and  ascertained  at  the  sum  of  IS/.  l%s.  XOd,  of 
which  the  defendant  had  notice,  and  was  requested  by  the 
plaintiff  to  pay  that  sum;  and  assigned  for  breach,  non- 
payment thereof.  There  w«pe  other  counts  varying  the 
terms  of  the  agreement,  in  all  of  which  the  plaintiff  aver- 
red that  he  had  discontinued  the  action,  and  stayed  all  the 
proceedings  therein,  against  the  defendant.  To  these 
were  added  the  common  money  counts,  and  a  coimt  on  an 
account  stated.  The  defendant  pleaded  the  general  bsue. 
At  the  trial,  before  Mr.  Justice  Burroughs  at  Guildhall, 
at  the  Sittings  after  the  last  Term,  it  appeared,  that  the 
plaintiff  was  the  vicar  of  Dagenham  in  Essex,  and  that 
the  defendant  was  a  surveyor;  that  a  certain  sum  being 
due  to  him  from  the  defendant,  the  plaintiff  commenced  an 
action  against  him,  for  a  breach  qf  contract,  and  for  mo- 
ney had  and  received;  that  the  defendant  suffered  judg- 
ment by  defiiult;  that  the  matters  in  dispute  were  aft^- 
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wards  referred  to  tvo  Burveyors ;  and  tliat»  on  th^far  dedsion^ 
the  agreement  in  questitia  waa  entered  into  aod  executed 
by  the  plaintiff  and  defendant,  by  which  it  was  agreed,  that 
the  plaintiff  should  discantim^  the  auit  eommenoed  by 
him  against  the  defendant,  forabi:^ach  of  contraptymd 
for  money  had  and  receiyed  hy  hioi';  and  the  defendant 
agreed  to  pay  the  legal  cas^  inciurred  by  the  plaintiff  in 
the  said  action,  as  betmoeen  paHy  amdparitf.  It  also  ap^ 
peared,  that  the  costs  of  the  action  were  afterwards  taxed 
at  13;.  I2s.  lOd.,  and  that  the  de^dant'a  attorney,  shortly 
after  the  execution  of  the  agreement,  offered^  by  letterj  to 
-piy  the  attorney  for  the  plaintiff  1 II,  1  Is.  6d!.,  in  discharge 
of  such  costs,  which  the  plaintiff  consented  to  accept;  but 
it  not  having  been  paid,  the  pres^it  action  was  hroi^ht. 
For  the  defendant,  it  was  oljected,  that  tibe  plaintiff  was 
not  entitled  to  recover,  as  he  had  not  proved  that  a  rule 
to  discontinue  had  been  taken  out,  by  which  alone 
the  suit,  mentioned  in  the  agreement  on  which  the 
present  action  was  founded,  coqld  properly  be  said  to  be 
discontinued!  and  the  learned  Judge,  being  of  opinion 
that  the  objection  was  well  founded,  directed  a  nonsuit, 
reserving  leave  to  the  plaintiff  to  move  that  it  might  he  set 
aside,  and  a  verdict  entered  for  him,  in  case  the  Court 
should  be  of  opinion  that  a  rule  to  discontinuie  was  l^u;le«- 
cessary. 

Mr.  Serjeant  Taddff  now  moved  accordingly,  and  that 
a  verdict  might  be  entered  for  the  plaintiff  for  1 1/.  lis.  6d., 
the  sum  offered  to  be  paid  by  the  defendant's  attorney  for 
the  taxed  costs  of  the  former  action.  He  submitted,  that 
it  was  evidently  the  intention  of  the  parties  to  t^e  agree- 
ment on  which  the  present  action  was  founded,  that  t\ie 
former  suit  should  be  discontinued^  and  that  all  further  pro- 
ceedings should  be  stayed,  without  a  rule  to  discontinue; 
and  that  it  was  proved  at  the  trial,  that  no  furtl^er  steps 
were  taken  by  the  plaintiff  in  prosecuting  the  suit,  which 
was  sufficient  to  entitie  him  to  maintain  tins  action,  witiiout 
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1838.  going  to  the  expense  of  taking  out  a  rule  to  discontinue. 
A  discontinuance  is  an  intermission  of  the  suit;  for,  in 
Coke  Littleton^  it  is  said  (a),  **  Discontinuance  signifiedi  an 
intermission.  DUctnUinuare  nihil  aUud  rigmficat  quamin- 
iermiiieret  deiueseere,  ifUerrumpere.^  And  here  it  is  quite 
clear  that  the  parties  did  not  contemplate  a  discontinuance 
at  law,  as  the  defendant  agreed  to  pay  the  costs  incurred  by 
the  plaintifFin  the  former  action,  as  behoeenparty  and  party. 
A  plaintiff  can  only  discontinue  on  payment  of  costs ;  and 
in  Hale  v.  Norion{b),  the  Court  held  that  the  plaintiff, 
though  an  administrator,  could  not  discontinue  without  pay- 
ment of  costs.  But,  even  supposing  a  rule  to  discontinue 
were  necessary,  the  letter  written  by  the  defendant's  attor- 
ney, ofiering  to  pay  1 U.  1 1#.  6d.  in  discharge  of  the  costs, 
is  a  widver;  and  the  plaintiff  is  entitled  to  recover  that  sum 
under  the  account  stated,  although  the  defendant  after- 
wards refused  to  perform  his  promise. 

Lord  Chief  Justice  Best. — I  abstain  from  giving  any 
opinion  as  to  whether  the  plaintiff  be  entitled  to  recover 
on  the  account  stated,  as  I  have  no  doubt  that  this  action 
could  not  be  maintained  until  the  former  suit  had  been  le- 
gally discontinued  or  put  an  end  to ;  and  here  there  was 
no  rule  to  discontinue.  It  is  true,  that  the  ordinary  rule 
is  for  a  plaintiff  to  pay  the  costs  of  the  discontinuance; 
but  that  may  be  got  rid  of  by  a  special  contract  between 
the  parties;  and  it  is  frequently  done  before  a  Judge  at 
chambers.  The  meaning  of  a  discontinuance  is,  that  a 
cause  must  be  effectually  put  out  of  Court,  or  legally  termi- 
nated. That -has  not  been  done  in  the  present  instance; 
and,  for  any  thing  that  appears  to  the  contrary,  the  former 
suit  might  have  been  revived  by  the  plaintiff  the  day  after 
the  agreement  was  made. 

Mr.  Justice  Park. — The  terms  of  a  rule  to  dilM^ontinue 
(«)  Pkge  335  a.  (h)  Barnes,  2d  Ed.  4to  i€9. 
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mast  depend  on  the  circumstances  of  each  particular  case;         1828. 
and  when  a  cause  comes  before  us  in  Court  we  must  look 
at  it  as  lawyers,  and  it  b  quite  dear  that  there  could  not 
be  a  legal  discontinuance,  unless  the  plaintiff  had  obtain- 
ed a  rule  for  that  purpose, 

Mr.  Justice  Burrough.  — I  had  no  doubt,  at  the  trial, 
that  the  plaintiff  could  not  maintain  this  action,  as  he  did 
not  shew  that  the  former  suit  had  been  legally  discon- 
tinued. 

Mr.  Justice  Gasblbb. — ^I  remember  a  case  at  Nm 
Prius,  where  it  was  held  that  the  production  of  a  rule 
to  discontinue  was  not  sufficient  evidence  of  a  discontinu- 
ance, but  that  it  was  incumbent  on  the  plaintiff  to  shew 
that  it  had  been  entered  on  the  roll. 

Rule  refused. 


Scales  r.  Pickering  and  two  Others.  Thundav, 

^^  Jan,  9ith. 

X  illS  was  an  action  of  trespass.     The  declaration  stated,  By  an  Act  of 

that  the  defendants  broke  and  entered  four  closes  of  the  ^^Tri)^ 

plaintiff,   therein  enumerated   and  described,  situate  in  for^uppiying 

the  inhabitants 

the  parish  of  St.  Mary,  Stratford^  in  the  county  of  Mid-  of  certain  pa- 

dlesex^   and  trod   down  and  spoiled  the    grass   grow-  ter, AeCom-" 

ing  in  the  said  closes,   and  dug  up,  excavated,  under-  ^^  ^"*  ^"*" 

mined,  and  subverted  and  damaged,  the  soil,  and  great-  32,)  to  make 

ly  obstructed,  damaged,  and  spoiled,  divers  paths;  and  water-works, 

pkced  and  laid  divers  large  quantities  of  gravel,  earth,  l?c"tl^d?for  the 

and  soil,  in  the  said  paths;  and  broke,  damaged,  and  purpose  of  dia- 

'  r  »  »  o  tributingthe 

water  to  the 
Afferent  inhabitants,  to  dig  and  break  up  the  soil  and  pavement  of  any  of  the  roads,  highways, 
fooiwayt,  commons,  streets,  lanes,  alleys,  passages,  and  pubiie  places,  witto  and  near  to  the  said  pa- 
rishes i  and  by  the  34th  section,  it  was  provided,  that  the  Company  should  not  make  any  aqueduct, 
&c,  across  or  over,  or  enter  upon,  the  prkate  lands  or  grounds  of  any  person,  witktmi  the  eoneent  of 
the  owner  or  occnpier ;  or  into  or  upon  any  ooitimon,  without  the  consent  of  the  lord  of  the  ma- 
nor:— Held,  that  the  mordfootways,  in  the  32nd  section,  must  be  confined  to  footways  before  houses, 
or  ni  paUk  places,  and  not  extended  to  ibotways  running  across  enclosed  fields. 

VOL.  1.  ^  P 
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spoiled  divers  water-pipes  of  the  plaintiff  in  his  said 
closes;  and  also  broke  down,  damaged,  and  spoiled  the 
fences,  hedges,  posts,  rails,  gates,  and  stiles,  of  the  plaintiff, 
PioMRiHG.  ere^jted  and  being  in  his  said  closes,  and  took  and  carried 
away  the  materials  thereof,  and  converted  the  same  to 
their  use;  and  filled  up,  and  stopped  up,  the  ditches, 
drains,  and  watercourses  of  the  plaintiff.  Of  and  belonging 
to  his  said  closes,  and  laid  open  the  same  to  the  adjoining 
lands ;  whereby  divers  of  the  plabtiff's  cattle,  depasturing 
and  being  in  his  said  closes,  strayed  out  of  the  same,  and 
divers  cattle  of  other  persons  strayed  into  the  said  closes, 
and  did  damage  there  to  the  plaintiff; — and  the  defendants, 
without  the  leave  or  licence  and  against  the  will  of  the 
plaintiff,  erected  and  set  up  divers  gates,  and  fdaoed  divers 
mains  and  pipes,  in  divers  parts  of  the  said  closes,  and 
locked  and  fastened  the  said  last-mentioned  gates,  and 
kept  the  same  so  fastened,  and  the  mains  and  pipes  so  laid, 
for  divers  long  spaces  of  time,  to  wit,  &c.  &c.  Plea — ^Not 
guilty. 

At  the  trial,  before  Xord  Chief  Justice  Best,  at  West- 
minster,  at  the  Sittings  after  the  last  TWntVy  Term,  it  ap- 
peared, that  the  defendants  were  the  Secretary,  the  Con- 
tractor, and  the  Engineer,  of  the  East  London  Water*  Works 
Company,  and  that  the  plaintiff  was  lessee  of  a  piece  of  land 
in  the  parish  oiSt.  Mary  Stratford,  bounded  on  one  side  by 
Old  Ford  Lane,  and  by  Bear  Binder  Lane  on  the  other. 
That  the  plaintiffhad  lately  divided  the  land  into  four  fields, 
and  erected  hedges  and  fences  around  them;  and  that  there 
was  SL  public  footpath  leadii^  across  the  fields  bom  one 
lane  to  the  other.  That  the  defendants  entered  the 
fields  or  closes,  and  laid  down  mains  and  pipes,  without 
the  consent  or  permission  of  the  plaintiff,  for  the  purpose 
of  supplying  the  inhabitants  of  fioe^ey  with  water  firom 
their  works,  which  were  situate  near  the  residence  of  die 
plaintiff;  and  that  in  so  doing  they  broke  down  his  gates, 
in  consequence  of  which  his  cattle  escaped;  and  that  a 
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pipe  which  the  plaintiff  had  laid  down  to  convey  water  from 
a  pond  in  one  of  the  fields  to  the  other  three,  was  de- 
stroyed,  or  rendered  useless,  the  defendants  having  laid 
their  pipes  or  maiiis  at  a  considerable  depth  below  it. 

For  the  defendants,  it  was  insisted,  that  they  were  au- 
thoriaeed  to  enter  the  plaintiff's  closes,  and  lay  down  the 
pipes,  by  virtue  of  the  statute  47  Geo.  3,  sess.  2,  c.  72  (an 
act  for  better  supplying  with  water  the  inhabitants  of  the 
parishes  of  Stratford  Bow,  otherwise  Strafford-le-BoWf 
Saint  John  Hackney^  and  several  other  parishes,  ham-* 
lets,  townships,  and  place?,  adjacent  or  near  thereunto, 
in  the  counties  o{  Middlesex  and  Essex)  ^  s.  32  (a).     His 


1828. 


(«)  By  wUch  it  is  enacted, "  that 
it  shall  and  may  be  lawful  to  and 
for  the  said  Company  of  proprie- 
ton  and  thinr  suocess^m,  by  them- 
selves, thdr  deputies,  officers, 
afenta,  servants,  workmen,  and 
assistants,  to  make,  complete,  and 
muntaini  waterworks,  aqueducts, 
reservoirs,  water-wheels,  steam-en- 
Ifines,  and  other  engines,  pipes, 
and  other  works  neceasary  for  the 
purposes  of  the  act»  in  the  parish 
of  Strmtford  Bow  otherwise  Strain 
finrdrU^Bwo,  in  the  counties  of 
Middluex  and  Essex;  and  in  the 
seveial  panshes  of  Saimi  Jolm 
Hmekmisjft  &c  &c.  i  also  in  the  se- 
veral hamlets,  townships,  or  places 
following,  that  is  to  say,  RadeHffe, 
&c.  &€.,  and  places  adjacent  or 
near  thereunto,  in  the  dty  oUamu 
dm  and  county  of  MiddUssx,  hy 
means  of  such  works,  for  supply- 
ing the  same  respectively  with  wa- 
ter fipom  the  river  Lm,  at  or  near 
Old  Ffi,  in  the  sakl  counties  of 
Middiessx  and  Essex ;  and  the  said 
Company  are  hereby  fully  empow- 
ered, by  themBcWes,  their  depu- 


ties, agents,  workmen,  or  servants, 
to  nqftply  the  said  intended  wa- 
terworks, aqueducts,  reservoin, 
and  other  works,  m^iilat  the  same 
shall  be  making,  and  at  all  times 
for  ever  after  the  same  shall  be 
made,  with  water  from  the  river 
Xeo,  at  or  near  Old  Fordt  in  the 
said  counties  of  Middlesex  and 
Essex;  and  to  make  such  and  so 
many  fSeeders,  tunnels,  and  shafts, 
and  to  make,  erect,  and  set  up, 
sudi  and  so  many  sluices,  weirs, 
engines,  steam-engines,  and  other 
machines,  for  supplying  the  said 
waterworks  with  water,  and  for 
any  other  purpo8es,for  the  making, 
maintaining,  and  using  of  such 
waterworks,  as  they,  the  said  com- 
pany of  proprietors,  or  their  sue- 
cessors,  shall,  from  time  to  time, 
think  proper  and  expedient ;  and 
for  the  purpose  of  distributing 
such  water  to  the  different  inha- 
bitants, and  effectuating  She  se- 
veral purposes  of  the  act,  it  shall 
and  may  be  lawful  to  and  for  the 
said  company  of  proprietors  and 
their  successors,  and  to  and  for 
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Lordship  was  of  opinion,  that  the  word  ^^footmayfT  in  that 
section  meant  public  footways,  alleys,  or  passages,  or  foot- 
ways by  the  side  of  a  public  road,  and  not  in  enclosed 
grounds;  and  more  especially  so,  as  by  the 34th  section  (a). 


thdr  agents,  officen,  workmen* 
and  servants,  to  dif(  and  break  up 
the  soil  and  pavement  of  any  of 
the  roadsy  kiphcMj^,  footum^Sf 
commons,  streets*  lanes*  alleys* 
passages*  and  public  places,  with- 
in, at^acent*  and  near  nnto  the 
said  parishes*  townships*  hamlets* 
and  places;  and  to  sink  and  lay 
pipes*  trunks*  and  other  conveni- 
ences for  the  purposes  aforesaid'; 
and  to  put  stop-cocks,  or  plugs,  or 
branches  from  such  pipes*  trunks* 
and  other  conveuences*  in  such 
places  and  manner  as  shall  be  ne- 
cessary for  the  purposes  aforesaid* 
and  from  time  to  time  to  alter  the 
position  of,  and  to  repair,  relay, 
and  maintain  such  pipes,  trunks, 
stop-cocks,  and  plugs,  and  do  all 
such  acts,  matters,  aad  things,  as 
they*  the  said  company  of  propri- 
etors, their  successors  and  assigns, 
shall,  from  time  to  time,  and  at 
anytime,  think  necessary  and  con- 
venient, for  completing,  amend- 
hig,  repairing,  improring,  and 
uring  the  woriu  authorised  by  the 
act  to  be  done  and  prorided*  ac- 
cording to'  the  true  intent  and 
meaning  thereof;  and  the  sud 
company  of  proprietors  are  here- 
by empowered  to  make  such  en- 
gines, houses,  and  other  works,and 
all  such  cisterns,  ponds,  baons, 
main-pipes,  rider-pipes,  hand- 
pipes,  stand-pipes*  service-pipes, 
branches  of  lead  and  other  metal, 
cocks*   chamber-cocks,  cocks  in 


common,  stop-cocks*  valves,  fii^ 
plugs,  air-plugs,  fire-cocks,  mains« 
feeders,  fanapers,  and  pumps*  as 
the  said  company  of  proprietors 
shall  think  requisite,  for  the  seve- 
ral purposes  of  the  said  undertak- 
ing; and  also  from  time  to  time 
to  divert*  alter,  repair,  widen,  en- 
lai^e,  amend,  and  discontinue  the 
same;  they,  the  said  company  of 
proprietors,  thdr  agents,  deputies* 
officers,  workmen*  and  servants, 
doing  as  little  dami^  as  may  be, 
in  the  execution  of  the  powers 
hereby  granted  to  them*  and  ma- 
king full  satislacdon  for  any  da- 
mages thereby  occasioned.'' 

(a)  By  which  it  is  prorided* 
*'  that  nothing  in  the  act  contain- 
ed shall  authorize  or  empower  the 
sud  company  of  proprietors,  or 
any  person  or  persons  acting  by 
or  under  thdr  authority,  to  make 
any  aqueduct,  tunnel  feeder,  or 
other  works,  for  the  supply  of 
water,  across  or  aver,  or  to  enter 
into  or  upon,  the  pmaie  lands  and 
grounds  of  any  body  politic^  cor- 
porate* or  coUegiate,  or  of  any 
person  or  persons  wh^nnsoever, 
without  the  consent  of  the  owner 
or  owners,  proprietor  or  proprie- 
tors* and  occupier  or  occupiers 
thereof*  or  into  or  upon  any  com« 
mons,  commonahU  lands  or  fields, 
or  waste  lands*  without  the  con- 
sent of  the  lord  of  the  manor*  or 
other  owner  or  owners  thereof."* 
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the  Company  could  not  enter  the  private  grounds  of  ano- 
ther, or  even  commonable  lands  or  fields^  without  the  con- 
sent of  the  proprietor  or  occupier,  or  of  the  lord  of  the  ma- 
nor or  other  owner  or  owners  thereof.  And  he  observed,  that 
the  41st  section  (a)  requires  a  map  or  plan,  describing  the 
places  where  the  reservoirs  are  to  be  made  or  erected,  to  be 
deposited  with  the  clerk  of  the  peace;  and  enacts  that  aQ 
parties  interested  shall  have  liberty  to  inspect  the  same; 
by  which  the  Legislature  did  not  intend  that  the  Company 
were  to  be  empowered  to  enter  the  private  grounds  of  an- 
otber,  without  his  previous  knowledge  or  consent  His 
Lordship,  therefore,  directed  a  verdict  to  be  entered  for  the 
plaintiff,  with  leave  for  the  defendants  to  move  to  set  it 
aside,  and  that  a  new  trial  might  be  granted: — and  if  the 
Court  should  be  of  opinion,  that  the  defendants  were  not 
authorised  to  enter  the  plaintiff's  lands  by  virtue  of  the 
act,  it  was  agreed  that  it  should  be  referred  to  an  arbi- 
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ia)  Which  (after  recidng  that 
B  rai^  or  plan,  describing  the 
places  where  the  said  reservoire 
are  to  be  made  or  erected,  had 
been  deposited  with  the  clerks  of 
the  peace  for  the  counties  of  Mid- 
dluex  and  Eatx)  enacts,  ^  That 
such  map  or  plan  shall  remun  in 
the  costody  of  the  said  clerks  of 
the  peace  for  the  time  bdng,  or 
their  deputies,  and  that  all  per- 
sons interested  therdn  shall,  at 
all  reasonable  times,  have  liberty 
to  inspect  and  peruse  the  saine» 
and  take  a  copy  thereof,  or  any 
part  thereof,  paying  a  reasonable 
compensation  to  the  clerks  of  the 
peace,  or  their  deputies,  for  every 
such  inspection;  and  that  the  said 
Company  shall  not  make  any 
other  reservoir  or  reservoirs,  aque- 
duct, feeder,  or  tunnel,  or  have 
any  right  or  authority  to  take  any 


other  land,  for  making  any  other 
reservoir  or  reservoirs,  or  for  mak^ 
'mfr  any  other  aqueduct,  feeder, 
or  tunnel,  for  the  supplj^ng  of 
any  water,  than  the  reservoir  or 
reservoirs,  aqueduct,  feeder  or 
tunnel,  in  the  said  map  or 
plan  described;  nor,  in  making 
the  Sttd  rf^ervoir  or  reservoirs^ 
aqueduct,  feeder,  or  tunnel,  devi- 
ate more  than  twenty  yards,  of 
three  feet  each^  from  the  place  or 
places,  line,  or  course,  described 
ia  the  ssdd  map  or  plan,  vnthout 
the  consent  in  writing  of  the  per- 
son or  persons,  body  or  bocGes 
politic  or  corporate,  in,  or  through, 
or  upon,  whose  lands  any  such  re- 
servoir or  reservoirs,  aqueduct, 
feeder,  or  tunnel,  shall  be  erected 
or  made,  or  on  or  through  whose 
lands  any  such  deriation  shall  be 
made.'* 


goo 
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1828^      trator  to  ascertain  the  damage  he  had  acitually  sustainedy 
in  consequence  of  their  laying  down  the  pipes  in  question. 

Mr.  Serjeant  Wilder  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisiy  and  submitted,  that  the  defendants,  as 
agents  of  the  Company,  had  a  clear  right,  under  the  8Snd 
section  of  the  statute,  to  lay  pipes  under  public  footpaths, 
not  confined  to  footpaths  running  by  the  side  of  public 
highways,  but  extending  to  footpaths  leading  across  fields 
or  other  enclosed  grounds,  over  which  the  public  had  a 
right  of  way;  that  in  passing  the  act,  the  Legislature  had 
two  distinct  objects  in  view:  first y  to  enable  the  Company 
to  provide  a  supply  of  water  for  the  inhabitants  of  certain 
parishes  therein  named;  and  secondly ^  to  distribute  the 
water  for  the  use  of  such  inhabitants;  that,  by  the  SSnd 
section,  the  Company  had  an  authority  to  lay  pipetf  under 
all  public  footpaths,  whether  they  ran  across  fields,  or  by 
the  side  of  public  roads. 

Mr.  Serjeant  Toddy  now  shewed  cause. — The  sole 
question  turns  on  the  construction  of  the  47  Oeo.  S, 
which  contemplates  two  modes  by  which  the  Company 
are  to  be  empowered  to  enter  on  the  lands  or  property  of 
others,  so  as  to  make  it  useful  or  beneficial  to  the  Compa- 
ny, for  the  purpose  of  supplying  the  inhabitants  of  parti- 
cular districts  with  water, — rs>.  the  one  with  the  consent  of 
the  owner,  proprietor,  or  occupier,  and  the  other  without 
such  consent,  or,  in  other  terms,  the  consent  in  the  one  case 
was  to  be  voluntary,  in  the  other  compulsive.  The  33nd 
and  34fth  sections  must  be  taken  together*  By  the 
32nd,  the  Company  are  empowered  to  dig  and  break  up 
the  soil  and  pavement  of  any  of  the  roads,  highways, ybo^- 
ways,  commons,  streets,  lanes,  alleys,  passages  and  public 
places,  within  and  near  certain  parishes;  and  the  34th  pro- 
vides that  they  shall  not  enter  into  or  upon  the  private  lands 
and  grounds  of  any  person  without  the  consent  of  the  owner. 


IN  THB  EIGHTH  ANB^KINTH  Y£AR9  OF  GEO.  IV.  SOI 

proprietor,  or  occupier  thereof,  or  into  or  apon  any  commons  1888. 
or  waste  lands,  without  the  consent  of  the  lord  of  the  manor, 
or  other  owner  or  owners  thereof.  Private  lands  and 
grounds  in  the  34th  section  are,  therefore,  opposed  to  or  dis- 
tinguiBhed  faanpubRe  places  in  the  3^d,  which  do  not  ex* 
tend  to  private  or  endosed  fields.  As  to  the  power  given  to 
the  Company  to  take  lands  compulsorily  ,and  against  the  con- 
sent of  the  owner,  the  41st  section  states,  that  a  map  or  plan 
had  been  deposited  with  the  derks  of  the  peace  for  Middle^ 
sew  and  Eesex,  which  was  to  remain  in  their  custody,  and 
tobeopento  inspection  to  all  persons  interested;  and  enacts 
that  the  Company  should  not  make  any  other  reservoirs,&c. 
than  the  reservoirs  &c*,  in  the  plan  described,  nor,  in  mak- 
,mg  the  said  reservoirs,  &&  deviate  more  than  twenty  yards 
from  the  place,  line,  or  course,  described  in  the  plan,  with- 
out the  consent  of  the  persons,  in,  through,  or  upon  whose 
landsany  such  reservoir  should  be  erected,  or  si^ch  deviation 
made.  The  object  of  that  section,  therefore,  was  to  deli- 
neate and  point  out  the  course  for  reservoirs  and  aque- 
ducts, from  which  the  Company  could  not  deviate  without 
the  consent  of  the  ]Mroprietors  of  the  land,  although  they 
nii^t  cause  such  reservoirs  to  be  erected  according  to 
the  plan,  without  such  consent;  and  although  they  might 
dig  and  break  up  the  soil  of  highwaySf  footways  ^  waA  pub- 
lic places,  by  virtue  of  the  SSnd  section,  yet  they  were 
prohibited  from  so  doing  in  private  grounds  without  the 
consent  of  the  proprietpr,  according  to  the  provision  con- 
tained in  the  84th  section.  The  spirit  and  object  of  the 
act  appears  to  be,  Jirst,  to  apprise  the  public  of  the  line 
of  aqueducts,  and  where  the  reservoirs  were  to  be  made; 
secondly,  that  the  Cooipany  should  not  deviate  from 
the  course  or  Ime  laid  down  in  the  plan,  without  the 
consent  of  the  proprietors  of  the  land;  and  lastly,  that 
if  minor  branches  were  requisite  for  the  purpose  of  car^ 
rying  on  the  worics,  the  Company  could  only  break  up 
the  soil  of  footways  in  public  places,  and  could  not  en- 
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1828.  ter  on  the  private  lands  of  another  without  his  consent^ 
although  the  public  might  have  a  right  of  way  over  such 
lands. 


Scales 
Pickering. 


Mr.  Serjeant  WUde^  in. support  of  the  rule. — The  ob* 
ject  of  the  statute  was  to  supply  with  water  the  inhabit- 
ants of  a  new  and  increasing  district,  which  at  the  time  of 
passing  the  act  was  not  built  on ;  and  the  water  was  to  be 
supplied  according  to  the  erection  of  houses,  and  the  in* 
crease  of  population.  A  stock  or  supply  of  water  was  the 
first  thing  to  be  provided  for  (on  which  the  question  mainly 
depends),  and  the  S2nd  section  has  two  objects  in  view ; 
the  first  to  authorise  the  Company  to  make  and  maintain 
aqueducts,  reservoirs,  and  other  works  necessary  for  the 
purposes  of  the  act,  and  to  supply  tiie  works  with  water, 
and  to  make  so  many  feeders,  and  set  up  so  many  sluices 
&c.,  for  supplying,  maintaining,  and  using,  such  wi^r- 
works  as  the  Company  should  from  time  to  time  think 
proper  and  expedient.  They  were  therefore  empowered 
to  make  aqueducts,  as  well  as  reservoirs  to  contain  and 
preserve  the  water,  and  no  restriction  whatever  was  im- 
posed on  them  as  to  the  mode  of  its  distribution ;  for  by 
the  latter  part  of  .the  sectbn  it  is  enacted,  that,  for  the 
purpose  of  distributing  such  water  to  the  different  inha- 
bitants, it  should  be  lawful  for  the  Company  and  tiieir 
agents,  to  dig  and  break  up  the  soil  of  any  of  the  roads, 
highways,  ybo^tf^y^,  and  public  places,  within  and  near 
the  parishes  mentioned  in  that  section;  and  there  is  no 
clause  in  the  act  which  limits  or  tends  to  operate  in  re- 
straint of  the  latter  part  of  that  section.  The  34th  applies  to 
the  stock  of  the  Company,  vix.  aqueducts,  or  other  works, 
for  the  supplying  of  water,  which  cannot  be  made  or  erected 
without  the  consent  of  the  owners  of  the  land.  The  4l8t 
section,  which  requires  the  plan  to  remain  in  the  custody 
of  the  clerks  of  the  peace,  extends  only  to  the  works 
which  were  then  in  contemplation ;  and  it  is  a  necessary 
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inference,  that  the  stock  of  water  would  be  near  the  mam 
supply.  Taking,  therefore,  these  three  clauses  together, 
neither  the  34th  nor  41  st  applies  to  the  latter  part  of  the 
32nd,  the  words  of  which  are  sufficient  to  give  the  defend- 
ants the  right  to  enter  the  plaintiff's  closes,  for  the  pur- 
poses of  the  act;  and  more  particularly  so,  as  the  Company 
were  thereby  authorised  to  supply  water  wherever  buildings 
might  be  erected  after  the  passing  of  the  act.  There  is 
no  clause  to  fix  the  price  in  case  of  a  difference  between 
the  Company  and  the  owners  or  occupiers  of  lands.  In 
all  places  where  the  pubUc  had  acquired  a  right  of  way, 
and  there  had  been  a  sufficient  dedication,  the  Company 
had  a  right  to  lay  pipes  commensurate  with  such  dedica- 
tion, provided  it  fell  ijrithin  a  certain  district.  No  valid  dis- 
tinction can  be  drawn  between  a  footway  across  a  field,  and 
one  by  the  side  of  a  highway ;  and  the  owners  of  the  soil  may 
have  as  large  a  right  under  a  highway  as  under  a  footway, 
as  far  as  minerals,  &c.  are  concerned.  PubUc  easements  must 
be  enjoyed  without  interruption,  and  it  is  quite  clear  that 
the  public  had  equally  a  right  to  the  footway  in- question, 
as  to  any  other  way;  and  the  words  of  the  statute  denote 
and  embrace  every,  possible  way  that  may  have  been  de- 
dicated to  the  public,  and  over  which  they  have  a  right  of 
passage*  The  Company  might  even  make  aqueducts,  or 
lay  their  pipes  over  commons,  with  the  consent  of  the  lord 
of  the  manor ;  and  if  the  rights  of  the  public  extend  to  a 
footway  by  the  side  of  a  highway,  they  equally  apply  to 
the  way  in  question.  Taking,  therefore/the  whole  of  the 
statute  together,  the  34th  clause  extends  only  to  the  for- 
mer part  of  the  32nd;  the  latter  of  which  embraces  the 
way  in  question,  although  it  ran  through  enclosed  fields; 
and  the  right  of  way  was  clearly  estabUshed  at  the  triaL 

Lord  Chief  Justice  Best. — I  felt  no  difficulty,  when  this 
point  was  raised  at  the  trial,  but  I  reserved  it  for  the  con- 
sideration of  the  Court, -as  it  was  said,  tliat  the  Company 
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1828.  could  not  carry  on  their  works,  untess  they  were  antho* 
rized  in  acting  as  they  had  done,  by  entering  the  plain* 
tiff's  land  for  the  purpose  of  laying  down  their  pipes;  and, 
as  I  was  told  that,  if  their  right  were  negatived  in  this  in-  ^ 
stance,  they  would  be  compelled  to  apply  to  Pkirliaxnent 
for  a  new  act,  I  preferred  that  they  should  go  there  with 
the  opinion  of  the  whole  Court,  rather  than  with  mine 
alone.  But  I  still  think,  that,  under  the  circumstances, 
thu  is  a  very  clear  point;  and  the  Company  may  go  to 
Parliament,  if  they  think  proper.  The  public  had  no  other 
right  than  that  of  passing  and  repassing  on  foot  on  a  cer- 
tain track  through  the  plaintiff*s  land,  and,  subject  to  that 
right,  and  to  that  alone,  the  right  of  soil  was  in  the  plain- 
tiff^ and  he  might  make  any  use  of  it  he  might  think  pro- 
per: he  might  excavate  below  it,  or  dig  for  minerals. 
It  appeared,  that  he  had  separated  a  piece  of  land  into 
four  fields,  and  that,  for  his  own  convenience,  be  had  laid 
down  pipes,  to  convey  water  from  a  pond  in  one  of  them  to 
the  other  three,  for  the  purpose  of  watering  his  cattle; 
and  these  pipes  were  destroyed  by  the  works  of  the  de- 
fendants. They  did  not  enter  the  closes  for  the  mere  pur- 
pose of  passing  along  the  footway,  but  actually  destroy- 
ed the  plaintiff's  gates  and  pipes,  and  dug  up  his  soil  to 
a  c(»isiderable  depth,  and  laid  it  on  the  pasture.  The 
plaintiff  has  sustained  another  injury:  the  water  fre- 
quently oozes  out  of  the  pipes  laid  down  by  the  Company; 
and,  when  it  is  necessary  to  repair  them,  new  nuisances 
must  arise;  and  although  the  Company  would,  in  such 
case,  be  bound  to  make  foil  satisfaction  to  the  plaintiff  for 
the  damage  occasioned  thereby,  yet  it  has  been  nisisted, 
that  they  are  entitled  to  break  up  his  soU,  in  the  first 
instance^  without  making  him  any  compensation  what- 
ever. There  is  a  wide  distinction  between  public  rights 
in  ancient  and  ia  modem  times;  but  no  private  right 
can  be  infringed  on,  unless  a  fiill  compensation  be  pre- 
viously made ;  and  if  this  could  not  be  required,  a  bank* 
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riipt  company  might  enter  on  the  lands  of  others^  and  have  1828. 
no  funds  to  compensate  them  for  the  injuries  done.  Those 
persons  who  enter  such  lands  under  a  local  act  of  Parlia- 
ment^ must  shew  that  they  have  a  clear  authority  so  to  do; 
and  if  the  words  of  the  act  be  ambiguous  or  doubtful, 
every  presumption  must  be  made  against  the  powers  of 
the  Company,  and  in  favour  of  individuals ;  and  the  Court 
are  bound  to  protect  the  rights  of  the  latter.  Now,  on 
looking  at  this  statute,  let  us  see  whether  it  be  clear 
that  the  defendants  had  a  right  to  enter  the  plaintifTs 
fields  for  the  purpose  of  laying  down  their  mains  and 
pipes.  They  did  not  even  make  out  such  a  right  under 
the  9Sd  section,  on  which  they  mainly  relied.  They 
were  entitled  to  dig  and  break  up  soil  for  the  purpose  of 
dUiributing  the  water.  That  means — ^for  the  distribu- 
tion of  water  to  tBe  inhabitants  of  houses  contiguous  to  the 
pipes,  and  not  for  carrying  the  water  over  all  the  districts 
named  in  that  section.  What,  then,  are  the  Company 
Empowered  to  do?  To  dig  and  break  up  the  sail  and 
paoemeni  of  any  of  the  roads,  highways,  footways,  com- 
mons, streets,  lanes,  alleys,  passages,  and  public  places, 
within,  adjacent,  and  near  unto,  the  parishes,  townships, 
hamlets,  and  places,  enumerated  in  that  section.  Looking, 
therefore,  to  the  powers  of  the  Company,  and  the  words 
by  which  the  word  **  footways'*  is  surrounded,  such  word 
must  not  be  taken  to  mWn  footways  oyer  private  lands,  but 
merely  footways,  or  alleys  in  towns,  or  such  other  ways 
as  are  in  their  nature  public,  and  under  which  the  pipes 
might  be  laid  without  the  consent  of  the  owner  or  propri- 
etor. It  has  been  said,  that  the  32d  section  consists  of 
two  parts,  and  that  the  proviso  contained  in  the  34fth  ap- 
plies only  to  the  former  part  of  the  32d.  That,  however, 
appears  to  me  to  be  inconsistent;  and  although  the  sta-' 
tute  is  drawn  in  a  very  bungling  manner,  yet  the  32d  and 
S4ih  sections  must  be  taken  together;  and  the  proviso  in 
the  latter  restrains  the  operation  of  the  32d,  or  enacting, 
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clause,  and  applies  to  the  whole  of  it.  It  is  expressly  pro- 
vided, that  nothing  in  the  act  contained  shall  authorize  the 
Company  of  proprietors  to  make  any  aqueduct,  &c.  across 
or  over,  or  to  enter  into  or  upon,  the  private  lands  and 
grounds  of  any  person,  without  the  consent  of  the  owner, 
proprietor,  or  occupier;  it,  therefore,  restrains  the  Com- 
pany from  breaking  up  footways  on  private  proper- 
ty, without  the  consent  of  the  owner,  although  they  are 
authoria&ed  to  do  so  in  public  places.  Here,  when  the 
defendants  destroyed  the  plaintiff's  gates,  they  were 
without  the  reach  of  the  32d  clause,  as  it  did  not  ex- 
tend to  a  footway  in  enclosed  lands;  and  the  Legisla- 
ture, in  passing  the  statute,  did  not  intend  that  any  pri- 
vate right  should  be  infringed  on.  Besides,  the  Company 
cannot  even  enter  on  commons  or  commonable  lands  or 
fields,  without  the  consent  of  the  lord  of  the  manor^  or 
owner.  That  appears  to  me  to  remove  every  possible 
doubt  on  the  subject,  and  shews  to  demonstration,  that 
private  rights  were  to  be  protected.  On  the  whole,  there- 
fore, I  am  of  opinion,  that  this  action  was  properly  brought, 
and  that  the  plaintiff  is  entitled  to  recover  a  full  compensa- 
tion for  the  damages  he  has  sustained  by  the  acts  of  the 
defendants,  who  had  no  right  to  enter  and  lay  their  pipes 
on  his  lands  without  his  previous  consent  or  approbation. 

Mr.  Justice  Park. — When  this  jrule  was  moved  for  in 
the  course  of  the  last  Term,  I  entertained  but  little  doubt 
as  to  its  result;  but,  in  the  absence  of  my  Lord  Chief 
Justice,  who  had  reserved  the  point,  we  thought  it  right 
to  accede  to  the  defendants'  application.  I  am  now,  how- 
ever, clearly  of  opinion,  that  there  is  no  validity  in  the  ob- 
.  jections  which  have  been  raised  to  the  plaintiff's  right  to 
recover.  It  is  a  safe  and  wise  rule  to  put  a  strict  construc- 
tion on  statutes  whereby  the  rights  or  liberties  of  the  sub- 
ject are  invaded.  There  appears  to  me  to.be  no  incon- 
sistency in  theSSd  clause.  With  respect  to  the  word  *  foot- 
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ways/  it  must  be  taken  with  those  by  which  it  is  asso-  1828. 
ciatedy  according  to  the  well  known  maxim,  *•  Nosci- 
iur  a  sociis;^  and  that  section  has  no  reference  whatever 
to  private  rights.  The  Company  are  merely  empowered, 
for  the  purpose  of  distributing  the  water,  to  dig  up  the 
soil  and  pavement  of  any  roads,  highways,  fooiwaysj 
streets,  alleys,  passages,  waA  public  pkuies ;  "vhich  clearly 
shews  the  intention  of  the  Legislature:  and  although  it 
has  been  contended  that  the  84th  is  a  separate  and  inde- 
pendent clause,  or,  at  most,  refers  only  to  the  former  part 
of  the  32d,  I  am  of  a  different  opinion.  Although  there 
is  an  intervening  section,  it  appears  to  me,  that  the  32d 
and  34th  sections  must  be  read  together  as  one  clause, 
the  3Snd  as  the  enacting  part,  and  the  34th  as  the  pro- 
viso, limiting  the  application  of  the  former.  The  object 
of  the  statute  was  to  enable  the  Company  to  dig  up  high- 
ways, streets,  alleys,  and  public  places ;  and  if  we  were 
to  put  the  construction  on  it  as  now  contended  for,  they 
would  be  enabled  to  invade  private  property.  There 
is  nothing  throughout  the  whole  of  the  act,  which  shews 
that  they  were  authorized  to  make  aqueducts  for  the 
supply  of  water  across  f  or  over,  or  to  enter  on,  the  pri- 
vate lands  of  another,  without  his  consent;  but  here  the 
defendants  entered  the  plaintiff's  fields  for  the  purpose  of 
such  supply,  and  not  for  the  distribution  of  the  water ; 
and  if  even  they  had  a  right  to  dig  up  the  footway,  they 
had  no  power  to  break  down  the  gates,  or  cut  through 
the  fields.  In  the  case  of  a  common,  or  commonable  lands, 
the  Company  have  no  right  to  enter,  without  the  pre- 
vious consent  of  the  lord  of  the  manor,  or  other  owner. 
In  that  case,  the  injury  done  might  be  trifling  or  immate^ 
rial.  As,  therefore,  the  defendants  broke  into  the  plain- 
tiff^s  private  property  for  the  purpose  of  supplying  water, 
?rithout  his  consent,  and  considering  that  the  32d  and 
34th  sections  must  be  taken  together,  I  am  clearly  of  opin- 
ion that  he  is  entitled  to  recover. 
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1828.  Mr,  Justice  Burrouoh. — If  the  general  purview  of  the 

act  be  looked  at,  its  meaning  appears  to  me  to  be  perfectly 
clear  and  intelligible.  It  begins  by  reciting,  that  the  inha- 
bitants of  certain  parishes,  &c.,  had  not  a  suflScient  supply 
of  good  and  wholesome  water,  and  that  as  the  said  parishes, 
&c.,  were  become  very  populous,  and  the  number  of 
houses  and  buildings  within  the  same  had  of  late  years 
greatly  increased,  the  inhabitants  thereof  would,  in  case  of 
accidents  by  fire,  be  exposed  to  the  most  calamitous  losses, 
unless  more  effectual  provisions  were  made  for  furnishing 
them  with  an  additional  supply  of  water.  The  Company, 
therefore,  was  established  for  making  and  muntaining 
water-works,  aqueducts,  &c.  &c.,  for  the  purposes  of  such 
supply;  and  it  appears  to  me,  that  the  word  *  footways*  in 
the  32d  section  must  be  taken  to  apply  to  footways  running 
by  the  sides  of  houses,  which  the  Company  were  empow- 
ered to  break  up  for  the  purpose  o{  distributing  the  water, 
but  they  were  not  justified  in  entering  private  lands  at  a 
distance  in  order  to  supply  it;  and  if  so,  the  vroTd/ooiways 
must  be  confined  to  footways  in  streets  or  highways,  or 
immediately  adjacent  to  the  houses  or  buildings  for  which 
a  supply  of  water  might  be  required. 

Mr.  Justice  Gaselee.  — ^I  am  of  opinion  that  the  proviso 
contained  in  the  34th  section  cannot  be  confined  to  the 
first  part  of  the  3Sd,  but  that  it  applies  to  the  whole  of  it; 
and  if  so,  it  is  quite  clear  that  the  Company  had  no  right 
to  enter  into  any  private  lands  or  grounds,  to  make  any 
aqueduct  or  other  works  for  the  supply  of  water,  without 
the  previous  consent  of  the  owner  or  occupier.  This  rule, 
therefore,  must  be — 

Discharged. 
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1828. 

Gregory  r.  Harman  and  Another.  ,^^1% 

Jan.  «5(A. 

JL  HIS  was  tn  action  of  asnmprit.    The  first  count  of    The  piabtiir 
the  declaration  stated,  that  on  the  15th  April,  ISSO,  one  ^^n^'^'^i;!!!^ 
Thomas  Patiriek  made  and  published  his  will,  and  thereby  ^^^^""^^^ 
directed  that  all  his  just  debts  &c.  should  be  paid,  and  he  T.  p.,  the  de- 
nominated and  appointed  the  defendants  his  executors,  ezecutonnamed 
and  bequeathed  to  each  of  them  2001.  for  their  trouble;  jl^ttmed^^'th'' 
he  then  devised  and  bequeathed  all  and  every  his  freehold,  *""'  ,V^  ^^- 
copyhold,  and  leasehold  messuages,  farms,  lands,  &c.  to  utter  the  re- 
the  use  of  the  defendants,  their  heirs,  executors,  &c.,  upon  di^to^'em' 
trust,  that  the  trustees  (the  defendants),  or  the  survivor  fro*^^;,^|[ni 
of  them,  his  heirs,  executors,  &c.,  should,  with  all  conve-  Amn  the  pbdn- 
nient  speed  after  his  (testator's)  decease,  sell  and  dispose  but  did  not  pay 
of  his  said  real  estates  for  the  best  price  that  could  be  got  !£|Ire!hehf?% 
for  the  same,  and  he  directed  that  the  proceeds  of  the  o»>*fnted  to  ai- 

*^  low  It  to  remain 

sale  should  form  part  of  his  personal  estate,  and  be  applied  in  their  hands : 
accordingly :  the  testator  then,  after  giving  divers  pecuni-  ^  money  not 
ary  legacies,  gave  and  bequeathed  all  the  rest,  residue,  and  ^^^e'd^^. 
remainder  of  his  personal  estate  and  effects,  to  Marp  Gre-  anu  in  their  cha- 

racter  of  execut* 

garjff  and  her  two  daughters,  Sarah  and  Chrissa,  and  her  on,  the  plaintiff 
son  (the  plaintiff),  equally  between  them,  share  and  share  ^Terlffa^im 

alike ^The  plaintiff*  then  averred,  that  the  testator,  TAo-  action  at  law. 

ma$  PaUriek,  died  on  the  4th  ilfay,  18S0,  without  revok- 
ing or  altering  his  will ;  that  the  defendants,  on  the  8th 
Jwse  foDowing,  proved  it,  and  took  upon  themselves 
the  burthen  of  the  execution  thereof,  and  assented  to 
the  bequest  to  the  plaintiff  of  the  share  of  the  residue 
of  the  personal  estate  of  Thomas  Pattriek;  that  after 
the  defendants  had  paid  the  debts  and  the  several  le- 
gacies mentioned  in  the  will,  there  remained  in  the  hands 
of  the  defendants,  the  sum  of  13,243/.  3^.  Od.  as  the  re- 
sidue and  remainder  of  the  personal  estate  of  Pattriek; 
tha^the  defendants  afterwards,  to  wit,  on  the  3d  March, 
1821,  assented  and  agreed,  that  the  plaintaff  was  entitled 
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1828.  to  one  fourth  part  or  share  of  that  sum,  to  wit,  the  sum  of 
SySlO/.  15tf.  9d.,  according  to  the  said  bequest,  and  there- 
upon, in  consideration  thereof,  and  ako  in  consideration 
that  the  plaintiff,  at  the  special  instance  and  request  of  the 
defendants,  would  suffer  and  permit  them  to  retain  the 
said  last  mentioned  sum,  and  would  lend  the  same  to 
them,  they  undertook,  and  promised  the  plaintiff,  to 
pay  him  such  sum  on  request;  and  that  he,  confiding, 
&c.,  did  permit  the  defendants  to  retain  that  sum,  and 
lent  the  same  to  them:  and  assigned  for  breach,  the 
non-payment  thereof. — ^The  second  count  stated,  that  in 
consideration  that  the  plaintiff  would  permit  the  defend- 
ants to  retain  the  said  sum  of  3,810iL  15«.  9d.,  being  the 
fourth  part  of  the  residue  of  the  personal  estate  of  Pai- 
trick,  bequeathed  to  the  plaiiitiff,  and  lend  the  same  to  the 
defendants,  they  promised  the  plaintiff  to  pay  it  him  with- 
in a  reasonable  time  then  next  following;  and  assigned  for 
breach,  that  they  refused  to  do  so,  and  that  such  sum  still 
remained  wholly  due  and  unpaid  to  the  plaintiff.  To  these 
were  added  the  common  money  counts*  The  defendants 
pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Burrough,  at  CrtuldhaUf 
at  the  Sittings  afber  the  last  Term,  it  appeared,  that  Pat* 
trick  died  in  May,  1820;  that  his  will  was  proved 
by  the  defendants,  as  his  executors,  on  the  8th  June 
following;  that,  on  the  3d  March,  18S1,  they  rendered  an 
account  to  the  four  residuary  legatees,  of  whom  the  plain- 
tiff was  one,  stating,  that  they  had  paid  the  duty  on  the 
residuary  property,  at  the  Stamp  Office,  on  14,504/.  0^. 
4d,,  amounting  to  1,450/.  8«.;  that  the  plaintiffs  one 
fourth  share  or  part  of  the  clear  residue  of  the  testator's 
real  and  personal  estate,  amounted  to  3,310/.  15f.  9d.; 
that  the  defendants  accordingly  debited  themselves  with 
that  sum,  in  favour  of  the  plaintiff;  that  his  mother 
and  two  sisters  received  their  several  proportions;  and 
that,  in  the  month  of  July  following,  they  all  executed 


Hakmak. 
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a  general  release  to  the  defendants^  as  executors.  It  also  1828. 
appeared,  that,  shortly  after  the  account  was  rendered  by  queoory 
the  defendants,  vix.  on  the  22d  March,  1821,  a  commission 
of  bankrupt  issued  against  the  plaintiff,  which  was  su- 
perseded in  the  month  of  August,  1827,  on  the  ground, 
that  there  was  no  sufficient  petitioning  creditor's  debt.  No- 
tice was  then  given  to  the  defendants,  by  other  creditors  of 
I  the  plaintiff,  ^not  to  pay  him  over  the  money  remaining  in 

I  their  hands,  as  a  second  commission  was  about  to  be  sued 

out  against  him ; — and  as  they  refused  to  pay  it  without  an 
indemnity,  the  present  action  was  commenced. — The  learn- 
ed Judge  was  of  opinion,  that,  under  these  circumstances, 
the  defendants  were  liable  to  the  plaintiff  for  the  principal 
sum  sought  to  be  recovered,  as  it  remained  in  their  hands 
after  they  had  rendered  the  account  to  the  residuary  le- 
gatees, by  which  it  appeared  that  the  affairs  of  their  testa- 
tor had  been  settled;  and  he  left  it  to  the  Jury  to  say  what 
rate  of  interest  the  plaintiff  was  entitled  to  recover,  whe- 
ther five,  four,  or  three,  per  cent.  They  found  a  verdict 
for  the  plaintiff,  for  4,454/.  3s*  5d,,  being  the  amount  of 
the  principal  sum,  with  interest  at  6 per  cent,  firom  the  3d 
March,  1821,  when  the  account  was  rendered. 

Mr.  Serjeant  Toddy  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  a  nonsuit  entered,  or  a 
new  trial  granted;  and  submitted,  in  the  first  place,  that 
the  action  could  not  be  maintained.  The  case  o(  Deeis 
v.  Struti(a),  expressly  decides,  that  no  action  at  law  can 
be  maintained  for  a  legacy;  and  Lord  Kenyan  there 
said  (b),  ^*  the  arguments  which  have  of  late  years  been 
advanced  in  support  of  such  an  action,  are  founded  on 
the  supposed  justice  of  the  case,  and  the  convenience  of 
the  parties;  but  when  it  is  considered  in  what  manner  a 
Court  of  Elquity  interposes  in  suits  for  legacies,  in  taking 

(a)  6  Tern  Rep.  690..  (&)  Id.  692. 

VOL.  I.  Q 
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1828.  cate  that  provision  is  made  for  the  different  parties  entitled^ 
and  what  inconvenience  and  even  ruin  to  private  families 
would  have  ensued  from  determining  that  an  action *can  be 
brought  in  a  Court  of  Law  for  a  legacy,  I  think  that  those  who 
have  wished  to  support  the  action  in  a  Common  Law  Court, 
would  hedtate  before  they  came  to  the  conclusion  that  the 
action  can  be  maintained.  If  an  action  will  lie  for  a  lega* 
cy^  no  terms  can  be  imposed  on  the  party  who  is  entitled 
to  recover ;  and  therefore,  when  the  legacy  is  given  to  a  wife, 
the  husband  would  recover  at  law,  and  no  provision  could 
be  made  for  the  wife  or  family ;  whereas,  a  Court  of  Equity 
will  take  care  to  make  some  provision  for  the  wife  in  such 
a  case.  But  the  whole  of  this  admirable  system,  which 
has  been  founded  in  a  Court  of  Equity,  will  fall  to  the 
ground,  if  a  Court  of  Law  can  enforce  the  payment  of  a  le- 
gacy." That  reasoning  is  particularly  applicable  to  the 
present  case.  There  was  no  sufficient  evidence  of  a  con<^ 
tratt  between  the  plaintiff  and  defendants  to  repel  the  pre- 
sumption of  law  that  the  plaintiff's  proportion  of  the  residu- 
ary estate  of  Paitrict  remained  in  the  defendants'  hands 
in  their  character  of  executors;  and  although  the  plain- 
tiff executed  a  release  after  the  account  had  been  ren- 
dered, yet  he  did  so  in  the  expectation  of  receiving  the 
money.  No  contract  was  proved,  to  shew  that  the  de- 
fendants were  liable  to  the  plaintiff  in  their  ovni  right ; 
and  the  release  was  only  given  to  them  in  their  character 
of  executors.  Besides^  a  commission  of  bankrupt  was  is- 
sued against  the  plaintiff  shortly  after  the  account  was  ren- 
dered, and  continued  in  force  till  August  last,  when  some  of 
his  creditors  gave  the  defendants  notice  that  a  second  com- 
mission was  about  to  be  sued  out.  They  were,  therefore, 
clearly  entitled  to  detain  the  money  in  their  hands  until  they 
had  obtained  a  sufficient  indemnity  from  the  plaintiff  Se^ 
cohcUy,  even  supposing  the  action  to  be  maintainable,  the 
plaintiff  could  not  be  entitled  to  recover  interest  on  the  mo- 
ney in  the  defendant's  hands  at  the  rtete  of  5 per  cent.t  but 
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only  to  the  amount  of  the  profit  the  defendants  themselves        1828. 
had  actually  made  of  it  from  the  time  the  account  was  ren- 
dered; and  it  did  not  appear  at  the  trial,  that  they  had 
made  more  than  3  per  cent. 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that, 
under  the  circumstances^  the  present  action  is  maintainable ; 
and,  by  so  holdrng,  we  shall  not  disturb  any  of  the  decisions 
that  have  estaUished  that  no  action  at  law  will  lie  against  an 
executor  for  the  payment  of  a  legacy,  he  acting  as  such,  and 
retaining  the  sum  in  his  hands  as  a  trustee  for  the  party  en- 
titled to  receive  it.  The  remedy  of  the  legatee  in  such  case 
is  by  an  application  to  a  Court  of  Equity.  Here,  however^ 
it  appears,  that  since  Marckf  1821,  the  defendants  ceased  to 
hold,  as  executors,  the  principal  sum  sought  to  be  recovered 
in  this  action,  and  that  thenceforth  they  held  it  by  way  of  loan ; 
and  there  was  abundant  evidence  to  shew  that  the  plaintiff 
was  entitled  to  recover  on  an  account  stated.  When  the 
account  was  rendered,  the  defendants  stated  that  they  had 
paid  the  duty  on  the  residuary  property,  at  the  Stamp  Office; 
and  they  shortly  afterwards  took  a  general  release  from  the 
plaintiff  and  the  other  residuary  legatees,  which  discharged 
them  from  their  duties  as  executors.  From  that  time,  they 
could  only  hold  the  sum  stated  to  be  due  to  the  plaintiff  as 
a  loan,  he  being  the  only  party  entitled  to  receive  it,  as  the 
three  other  residuary  legatees,  ti».  his  mother  and  sisters, 
had  been  paid  their  proportions.  It  has  been  said,  how- 
ever, that  the  defendants  did  not  hold  the  sum  in  question 
by  way  of  loan ;  and  that  they  aould  not  safely  have  paid  it 
over  to  the  plaintiff  without  an  indemnity.  That,  however, 
forms  no  excuse,  for  the  indemnity  was  not  required  until 
long  after  the  account  had  been  rendered,  and  the  release 
executed ;  which  is  another  strong  circumstance  to  shew  that 
they  did  not  retain  the  money  in  their  character  of  executors. 
It  b  true,  that  it  would  have  been  a  hardship  on  them  if  they 
could  have  been  compelled  to  pay  twice, .which  might  have 

q2      * 
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1828.  been  the  case,  if  the  plaintiff  had  committed  an  act  of  bank- 
ruptcy, and  the  commission  issued  against  him  could  have 
been  supported;  but,  at  the  time  of  the  demand,  the  com-* 
mission  had  been  superseded;  and  although  it  has  been 
said,  that  some  of  his  creditors  had  given  the  defendants 
notice  that  they  intended  to  sue  out  a  second,  yet,  if  those 
creditors  had  commenced  proceedings  against  the  defend- 
ants, they  might  have  applied  to  the  Court  to  stay  them; 
and  there  appears  to  me  to  be  no  ground  whatever  for  the 
defendants'  withholding  the  principal  sum  due  to  the  plain- 
tiff, from  the  mere  apprehension  of  a  second  commission. 
With  respect  to  the  interest,  it  was  purely  a  question  for 
the  consideration  of  the  Jury.  It  has  been  admitted,  that 
the  defendants  made  3  per  cent,  they  might  have  made 
5 per  cent.,  and  no  doubt  they  expected  to  have  made  even 
more  than  that.  They  cannot  now  play  fast  and  loose ;  and 
as  the  principal  sum  remained  in  their  hands  for  seven 
years,  by  way  of  loan,  I  cannot  say  that  the  Jury  have  done 
wrong,  in  allowing  the  plaintiff  the  interest  they  have 
awarded  him. 

Mr.  Justice  Park. — I  am  of  the  same  opinion ;  and  it 
appears  to  me  that  there  is  nothing  to  induce  us  to 
disturb  the  verdict  found  by  the  Jury.  They  no  doubt 
thought  that  the  defendants'  conduct  had  been  most  out- 
rageous; even  the  first  commission  of  bankrupt  was  not  is- 
sued against  the  plaintiff,  until  after  the  defendants  had 
rendered  their  account  as  executors.  They  certainly  ought 
to  have  discharged  it  in  the  mean  time,  they  having  held 
the  plaintiffs  residuary  share  for  more  than  seven  years  be- 
fore the  action  was  commenced.  They  stated  in  the  account 
rendered,  that  they  had  paid  the  amount  of  the  legacy  duty 
at  the  Stamp  Office,  That  shews  that  the  accounts  of  their 
testator  had  been  adjusted  and  settled;  and  they  afterwards 
retained  the  sum  due  to  the  plaintiff,  as  one  of  the  re- 
siduary legatees,  by  way  of  loan,  and  with  his  assent.    The 
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mere  apprehension  of  a  second  commission  being  about  to  1828. 
be  issued  against  him,  can  furnish  no  defence  to  this  ac^ 
tion;  and  as  the  plaintiff  was  entitled  to  recover  under  the 
counts  for  money  lent,  or  money  had  and  received  by 
the^  defendants  to  his  use,  it  was  for  the  Jury  to  say  what 
compensation  the  plaintiff  was  entitled  to  receive  by  way  of 
interest.  , 

Mr.  Justice  Burrouoh. — I  was  fully  aware  at  the  trial 
of  the  case  of  Decks  v.  Struif,  but  I  thought  it  had  no- 
thing to  do  with  the  present,  as  the  defendants  had  ren- 
dered an  account  to  the  plaintiff  at  the  expiration  of  a 
year  from  the  death  of  their  testator,  and  had  actually  paid 
the  three  other  legatees  the  sums  due  for  their  several 
proportions.  Although  it  has  been  said  that  the  plaintiff's 
share  remained  in  their  hands  as  executors,  yet  they  used 
it  as  their  own;  and  I  left  it  to  the  Jury  to  say,  what  inter- 
est the  plaintiff  was  entitled  to  recover,  and  I  have  no 
reason  to  be  dissatisfied  with  their  finding. 

Mr.  Justice  Gaselee. — The  reasoning  of  Lord  Ken- 
yan in  DeeJcs  v.  Strutt^  does  not  appear  to  me  to  apply. 
His  Lordship  there  merely  expressed  himself  as  to  the 
general  policy  of  the  law;  but  if  it  were  a  general  princi- 
ple that  no  action  could  in  any  event  be  maintained  for  a 
legacy,  many  subsequent  decisions  could  not  be  support- 
ed; and  it  is  quite  clear  that  an  action  lies  against  an  ex- 
ecutor to  recover  a  specific  chattel  bequeathed,  after 
his  assent  to  the  bequest  (a).  Here,  however,  the  de- 
fendants rendered  an  account  in  due  course  after  the 
death  of  their  testator,  and  procured  a  general  release 
from  the  plaintiff  and  the  other  residuary  legatees,  dis- 
charging them  from  their  duties  and  responsibilities  as 


(a)  Doe  d.  Lord  Satfe  and  SeU  v.  Guy,  3  East,:  120 ;  5.  C.  4  Esp. 
Rep.  154. 


^16  CASE8  IN  HILARY  TERM, 

1828.  executors.  It  appears  to  me  that  the  question  as  to  what 
interest  the  plaintiff  was  entitled  to  recover^  was  most  pro* 
perly  left  to  the  Jury,  and  that  they  have  drawn  a  right 
conclusion. 

Rule  refiised. 


Jan.2bth.  ^^  Vaux  and  Another  v.  Sewell. 

Aserjeant-at-       1  HIS  was  an  action  on  the  case  for  an  escape. — The 

mace  of  the  city  .  *  , 

of  London,  re-  first  count  of  the  declaration  stated,  that  one  Nathaniel 
datrffonTthe"  Goldstein  and  one  Alexander  Cohen  Castle^  heretofore,  to 
^X^s't  5"b!  ^^^»  °"  ^^^  ^^  October,  1827,  at  London,  were  indebted 
and  CD.  His  to  the  plaintiffs  in  the  sum  of  1,200/.,  upon  and  in  re- 
deputy  arrested  ^  .  «  •  i  /»  i  i 
A.  B,,  (c.  D.     spect  of  certain  causes  of  action  before  then  accrued  to 

^inij)!!?'  the  plaintiffs  agamst  Goldstein  and  Castle,  within  the 
took  him  to  a     jurisdiction  of  the  Court  thereinafter  next  mentioned ;  and 

lock-up-house,     •' 

the  keeper  of  that,  they  being  60  indebted,  the  plaintiffs,  for  the  re- 
him  to  go  at  covery  of  their  said  debt,  afterwards,  to  wit,  on  &c.,  at  &c., 
8p?Dsibiel)er-*^'  according  to  the  course  and  practice  of  his  Majesty's  Court, 
sons  were  after-  before  the  Mavor  and  Aldermen  of  the  city  of  London,  in 

wards  tendered 

to  the  clerk  of  the  Chamber  of  the   Guildhall  of  the  same  city,  duly 

Mayor's  ^Court,  causcd  an  affidavit  of  the  said  debt  to  be  made  in  the  said 

hJ'fi^ed'^*'™  Court,  and  thereupon,  then  and  there,  according  to  the 

to  receive,  un-  coursc  and  practice  of  the  said  Court,  duly  affirmed  their 

become  bail  for  bill  Original,  against  Goldstein  and  Castle,  for  the  said  debt, 

beiM  ttTprac-  *"^  afterwards,  to  wit,  on  &c.,  sued  and  prosecuted  out  of 

rice  of  that  his  Said  Majesty's  Court,  before  the  Mayor,  &c.,  against 

more  persons  be  Goldstein  and  Castle,  according  to  the  course  and  prac- 

one  only  be*w-  ^ice  of  the  said  Court,  a  certain  mandate  directed  to  the 

'ube^'frora^th  ^^^fe^dant,  then  and  there  being  one  of  the  serjeants-at- 

one,  baji  for  all.  macc  of  the  «aid  Court,  as  such  serjeant,  or  to  any  other 

the  parties  who  serjeant-at-macc  of  the  said  Court :  by  which  said  mandate 

mand^teagain*^^^^  *^®  defendant  was  commanded  to  arrest  Goldstein  and 

the  se  jeant-at-  Costle,  at  the  suit  of  the  plaintiffs,  according  to  the  custom 

mace  for  the  es-  ^^  '  o 

cape  of  A,  B, : — 

Held,  that  he  was  liable,  as  he  was  bound  to  keep  him  in  safe , custody ;  and  that  the  refusal  of  tfac 

officer  (0  take  the  bail  was  no  answer  to  the  action. 
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of  the  said  Court ;  which  said  mandate  was  duly  marked         18S^. 
for  bail  for  1,069/.     By  virtue  of  which  said  mandate,  the 
defendant,  so  being  serjeant-«t«mace  as  aforesaid,  took  and 
arrested  Goldstein  by  his  body,  and  had  and  detained  him 
in  custody,  as  such  serjeant-at-mace,  at  the  suit  of  the 
plaintiffs,  for  the  cause  aforesaid; — ^yet,  that  the  defen* 
dant,  so  being  such  serjeant-at^mace  of  the  said  city  of 
Landouy  not  i^garding  the  duty  of  his  office  as  such,  but 
wrongftilly  and  unjustly  contriving  and  intending  to  injure 
the  plaintiffs,  and  hinder  them  in  and  from  the  recovery 
of  their  said  debt,  afterwards,  to  wit,  on  &c.,  at  London^ 
&c«,  without  the  leave  or  licence,  and  against  the  will  of  the 
plaintiffs,  voluntarily  suffered  and  permitted  Goldstein  to 
escape  and  go  at  large  wheresoever  he  would  out  of  the 
custody  of  the  defendant,  so  being  such  serjeant-at-mace ; 
the  said  debt,  for  which  Goldstein  was  so  arrestcfd  as  afore- 
sidd,  and  every  part  thereof,  then  and  still  being  wholly 
unpaid  to  the  plaintiffs.     The  plaintiffs  then  averred,  that 
Goldstein  did  not  appear  in  the  said  Court  of  the  said 
Mayor,  according  to  the  practice  of  the  said  Court y  but 
therein  wholly  failed  and  made  default,  by  means  of  which 
said  premises  the  plaintiffs*  had  been  and  were  greatly  in^ 
jured  and  delayed  in.  the  recovery  of  their  said  debt,  and 
ware  likely  to  lose  the  same,  and  thereby  also  had  lost  and 
been  deprived  of  the  means  of  recovering  their  costs  and 
charges  by  them  paid,  laid  out,  and  expended,  in  and  about 
their  said  suit  so  commenced  and  prosecuted  as  aforesaid, 
amounthfig  together  to  a  large  sum,  to  wit,  the  sum  of  ^/. 
The  second  count  stated,  that  the  defendant,  as  serjeant- 
at-mace,  might  have  taken  and  arrested  Qoldstein;  but  that 
he  did  not  do  so,  and  that  Goldstein  did  not  appear  in  the 
Mayor* s  CotiH  at  the  return  of  the  process,  or  at  any  other 
time;  whereby  the  plaintiffs  had  been  and  were  greatly  in- 
jured and  delayed,  &c.  as  in  the  first  count. — The  third 
count  stated,  that  the  defendant  arrested  Goldstein,  and 
detained  him  in  his  custody,  as  serjeant-at<nace,  at  the 
suit  of  the  plaintiffs,  but  voluntarily  suffered  and  permitted 
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1828.  bim  to  escape,  and  go  at  large: — and  the  ybtirlft  count 
stated,  that  the  defendant  neglected  to  arrest  Goldgiem, 
although  he  had  an  opportunity  of  so  doing.  Plea — ^Not 
guilty. 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  CruUdhall, 
at  the  Sittings  after  the  last  Term,  it  appeared  that  the 
plaintiffs  commenced  proceedings  in  the  Lard  Mayors 
Courts  against  two  persons  trading  under  the  name  of 
Goldstein^  Castle^  4r  Co.,  for  money  due  to  the  pbuntifis  on 
certain  bills  of  exchange,  of  which  they  were  the  holders, 
and  which  were  accepted  by  Gokktein  and  Castle;  that 
a  mandate  was,  in  due  course,  made  out  to  the  defend- 
ant, as  one  of  the  serjeants^t^nace,  directing  him  to 
arrest  Goldstein  and  Castle,  at  the  suit  of  the  plain- 
tiffs, for  the  sum  of  1,069/.;  that  the  mandate  was  af^ 
terwards  placed  in  the  hands  of  an  assistant,  and  duly 
sworn  deputy,  of  the  defendant,  who,  on  the  4th  Octo^ 
ber  last,  arrested  Goldstem,  and  took  him  to  a  lock-up 
house  kept  by  an  officer  of  the  Sheriffs  of  London,  direct* 
ing  him  not  to  let  him  {Goldstein)  out,  as  he  expected  seyeral 
detainers  against  him;  and  that  on  the  fbllowing  day  Gold^ 
stein  was  seen  at  large  in  Lomhardrstreet.  It  also  ap- 
peared, that  on  the  8th  October,  Goldstein  tendered  two 
respectable  persons  as  bail,  at  the  Lord  Mayor^s  Court 
Office,  but  that  the  clerk  of  the  baik  refused  to  take  a 
recognizance  of  bail  for  Goldstein  alone,  as,  by  the  custom 
and  practice  of  that  Court,  if  process  be  issued  against  two 
parties  jointly,  and  one  be  arrested,  he  is  bound  to  put  in 
bail  for  both ;  and  the  persons  offered  as  bail  for  GoU- 
stein  having  refused  to  become  bail  for  his  partner.  Castle^ 
no  bail  was  put  in;  and  shortly  afterwards  a  commission 
of  bankrupt  was  issued  against  Goldstein,  who  continued 
at  large. — ^.Under  these  circumstances,  the  learned  Judge 
was  of  opinion,  that  the  defendant  was  not  discharged  from 
his  liability  to  the  plaintiffs,  by  his  deputy's  haying  taken 
Goldstein  to  a  lock-up  house;  and  he  was  strongly  inclined 
to  think,  that  the  practice  of  the  Lord  Mayor's  Court,  a^ 
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to  reqairiDg  bail  to  be  put  in  for  two  or  more  parties,  when  1828. 
one  only  is  arrested,  was  bad;  but  said  that  the  defendant 
had  his  remedy  against  the  officer,  and  therefore,  that  it 
would  not  affect  the  plaintiffs'  right  to  recover  against  him 
in  this  action;  and  he  left  it  to  the  Jury  to  say  to  what 
damages  the  plaintiffs  were  entitled.  They  returned  a  ver- 
dict for  them  for  40«.,  leave  being  reserved  to  the  de- 
fendant to  move  to  set  it  aside,  and  that  a  nonsuit  might 
be  entered,  in  case  the  Court  should  be  of  opinion  that 
the  action  could  not  be  maintained. 

Mr.  Serjeant  WUde  now  applied  accordingly,  and  sub- 
mitted, that  the  defendant  had  done  his  duty  by  having 
caused  Goldstein  to  be  placed  in  a  lock-up  house  under  the 
mandate  directed  to  him  for  hb  arrest ;  and  that,  at  all  events, 
the  declaration  could  not  be  supported,  as  it  averred  that 
Goldstein  did  not  appear  in  the  Court  of  the  Mayor,  ac- 
cording to  the  practice  of  that  Court,  by  means  of  which  the 
plaintiffs  had  been  delayed  in  the  recovery  of  their  debt; 
and  it  was  proved,  that  he  not  only  appeared,  but  offered 
two  responsible  persons  to  become  bail  for  him ;  and  if  a  she- 
riff allow  a  party  arrested  to  go  out  of  his  custody  without 
putting  in  bail,  and  they  are  put  in  in  due  time,  it  is  suffi- 
cient. So,  if  a  party  return  into  custody  before  the  return 
of  the  writ,  an  action  for  an  escape  cannot  be  maintained 
against  the  sheriff.  Here,  the  plaintiffs'  having  been  de- 
layed in  the  recovery  of  their  debt,  must  depend  on  one  of 
two  facts,  viz.  the  escape  of  Goldstein^  or  his  not  appearing 
in  the  Mayor's  Court;  and  they  having  averred  that  they 
were  delayed  by  means  of  the  premises ,  these  latter  words 
can  only  apply  to  the  last  antecedent,  viz.  the  non-appear- 
ance of  Goldstein,  which  cannot  be  attributed  to  the  neg- 
ligence of  the  defendant,  but  to  the  error  of  the  officer  of  the 
Court,  who  refused  to  accept  the  bail  tendered  for  Gold- 
siehif  although  they  were  proved  to  be  responsible  persons. 
There  is  a  wide  distinction  between  process  issuing  out  of 
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this  Court,  and  a  mandate  from  the  Lard  Mayar^s  Court, 
as  the  persons  constituting  that  Court,  vm.  the  Mayor  and 
Aldermen,  not  only  appoint  its  immediate  officers,  but 
also  the  keepers  of  lock-up  houses,  which  ai:e  duly  li« 
censed  by  the  Lord  Mayor.  The  non-appearance  of 
GoUktein  was  not  the  consequence  of  the  escape,  nor 
did  it  result  from  it,  as  he  did  appear  according  to  the 
practice  of  the  Court;  and  bail  were  not  required  to  be 
put  in  on  any  given  day,  as  the  mandate  merely  directed 
the  defendant  to  arrest  Goldstein  and  CaHle{fl).  Al- 
though it  is  said,  that  the  reason  of  requiring  bail  to  be 
put  in  for  two  partners,  where  one  only  is  arrested,  is,  that 
the  Lord  Mayor's  Court  has  no  power  to  proceed  to  out* 
htwry ;  yet,  if  the  clerk  of  the  bails  had  accepted  those  per- 
sons tendered  for  Goldstein,  \i  is  quite  clear  that  it  would 
have  been  sufficient,  and,  if  so,  the  plaintilK  cannot  be  en- 
titled to  recover  as  agunst  the  defendant  in  this  action. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  there 
is  no  foundation  for  these  objections.  The  action  b  brought 
by  the  plaintiffs  against  the  defendant  to  recover  a  com- 
pensation for  damages  they  have  sustained  by  his  allowing 
one  Goldstein  to  escape  out  of  his  custody.  What  are 
the  facts?  The  defendant  is  an  officer  of  the  Lord  May-- 

(s)  The  mandate  was  as  f<dlow8 : 
In  the  Mayof'i  Court,  London. 
To  Charles  Seweil^  one  of  the  ser-  ^ 

jeantS4it-mace,  or  to  any  other  (     n    ^.    «-         « 
Ljeant-at-mace  of    the    saidf     By  ^h^  Mayor.  &c. 
Court  3 

Arrest  Nathaniel  Goldstein  and  A  lexander  '\  ^gnnn 

Cohen  Castle,  defendants,  at  the  suit  of  f  g**®'    £iogQ 
Charles  DeVanxtimXAdolpheDebraitxA        .    *         . 


pluntifis. 


Thos.  N.  Williams,  plaintiff's  attorney. 
Lord  Mayor's  Court  Office, 
3d  October,  182?. 
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er*s  Comri.    The  process,  or  mandate»^by  virtue  of  which 
he  was  required  to  arrest  Goldstein,  was  delivered  to  him 
as  sudi  officer,  and  Goldstein  was  taken  under  it.     It  was 
therefore  the  duty  of  the  defendant  to  have  kept  him  in  safe 
custody,  and  brought  him  into  the  Mayor's  Court.    It  has 
been  said,  that  lock-up  houses  in  the  city  of  London  are 
sanctioned,  and  that  the  keepers  are  licensed,  by  the  Lord 
Mayor.    But  the  plaintiffs  in  this  suit  are  only  to  look  to  the 
officer  to  whom  the  process  was  directed,  and  whose  duty 
it  was  to  keep  Goldstein  in  custody;  and  as  he  was  arrest- 
ed by  the  defendant's  deputy,  the  latter  might  either  have 
remained  with  Goldstein  at  the  lock-up  house,  or  have  re- 
quired an  indemnity  from  the  keeper.  The  officer  is  to  look 
to  the  lock-up  house  keeper,  and  the  plaintiffs  in  the  cause 
to  the  officer  who  made  the  arrest,  and  to  him  alone;  and 
the  keeper  of  the  lock-up  house  must  be  considered  as  his 
deputy.     It  has  been  said,  however,  that  Goldstein  ap- 
peared, according  to  the  practice  of  the  Ijord  Mayor's 
Court,  and  tendered  bail,  who  ought  to  have  been  ac- 
cepted, and  that  they  were  improperly  rejected  by  the  of- 
ficer; but  we  are  not  to  decide  on  the  practice  of  another 
Court,  though  I  confess,  it  appears  to  be  extraordinary,  and 
calculated  to  lead  to  great  injustice.     But  whether  the 
derk  of  the  baUs  in  the  Lord  Mayor's  Court  acted  rightly 
or  not,  stiUit  was  the  duty  of  the  defendant,  on  the  bail  be- 
ing rejected,  to  take  back  Goldstein  to  the  lock-up  house. 
He,  however,  not  only  allowed  him  to  go  at  large  in  the 
first  instance,  but  did  not  have  him  ready  in  the  Mayor's 
Court  when  he  ought,  by  which  the  plaintiffs  have  clearly 
been  delayed ;  and  such  delay  must  be  attributed  to  the 
defendant,  as  the  officer  of  that  Court.    His  deputy  should 
either  have  kept  Goldstein  in  his  own  custody,  or  taken 
him  back  to  the  lock-up  house,  where  he  improperly  left 
him,  under  the  care  of  the  keeper;  and  if  the  clerk  of  the 
bails  in  the  Mayor's  Court  has  acted  improperly,  the  de- 
fendant may  have  his  remedy  against  him. 


182a 


Db  Vaux 

V, 

Sewell. 
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1828.  Mr.  Justice  Park. — ^Why  did  not  the  defendant  cause. 

Goldstein  to  be  retaken,  when  he  found  that  the  bail  ten- 
dered for  him  were  rejected?  With  respect  to  the  objec- 
tion as  to  the  insufficiency  of  the  averment  in  the  declar- 
ratioui  there  appears  to  me  to  be  no  foundation  for  it,  al- 
though I  felt  a  difficulty  at  first,  as  it  is  quite  clear  that 
the  plaintifis  have,  in  point  of  law,  been  delayed  by  the 
negligence  or  misconduct  of  the  defendant. 

Mr.  Justice  Burrough. — Goldstein,  the  defendant  in 
the  original  suit,  was  in  the  actual  custody  of  the  defend- 
ant's officer  or  deputy;  and  although  he  caused  him  to  be 
locked  up,  yet,  in  the  eye  of  the  law,  he  must  be  consi- 
dered as  in  his  personal  custody,  and  he  ought  to  have 
detained  him  till  bail  was  duly  put  in. 

Mr.  Justice  Gaselee. — It  was  clearly  proved,  that  the 
plaintiffs  had  been  delayed  in  the  recovery  of  their  debt 
as  against  Goldstein,  by  his  having  been  allowed  to  escape 
from  the  lock-up  house,  as  he  shortly  afterwards  became  a 
bankrupt.  Although,  by  the  Lords'  Act  {32  Geo.  2,  c.  28, 
s.  1),  a  serjeant-at-mace,  or  sheriff^'s  officer,  cannot  carry  his 
prisoner  to  gaol  within  twenty-four  hours  after  his  arrest, 
unless  he  shall  refuse  to  be  carried  to  some  safe  house  of 
his  own  appointment;  yet  the  sheriff  or  such  officer  will 
not  be  relieved  from  his  responsibility ;  and  if  they  wish 
to  avail  themselves  of  the  security  of  a  lock-up  house,  they 
should  require  an  indemnity  from  the  keeper;  and  I  do 
not  think  that  the  defendant  did  his  duty  by  merely  caus- 
ing Goldstein  to  be  placed  in  such  a  house,  on  his  being 
arrested  at  the  suit  of  the  plaintiffs. 

Rule  refused. 
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Burden  V,  HalTON.  Saturday, 

-^.  Jan.  261A. 

1  ills  was  an  action  of  assumpsit,  brought  to  recover  in  an  action  for 
the  sum  of  SSSL  ISs.,  being  the  alleged  balance  of  an  1^^^"^;,^^ 
account  due  from  the  defendant,  a  taOor,  to  the  plain-  the  defendant 
tiff,  an  embroiderer,    for  gold  and  silver  lace  supplied  two  bills  of  ex- 
by  the  ktter  to  the  former.      The  frst  count  of  the  on'hSbyAe 
declaration  was  on  a  bill  of  exchange  for  40/.  6*.  6rf.,  piaJnt«f»  ^Wch 

®  '   covered  the 

drawn  on   Uie  SSnd  May,  1827,  by  one  Haynes,  upon,  amount  of  hu 
and  accepted  by  one  FuUam,  at  three  months  after  date,  thrpuintiff  had 
payable  to  Haynes's  order,  and  indorsed  by  him  to  the  {,"^1^7*^^ 
defendant,  who  indorsed  it  to  the  plaintiff.     There  were  ^.  and  .b.;  and 

1  !•  iiii-ai^it*  11    that  they  were 

also  counts  for  goods  sold  and  delivered,  for  work  and  dUhonoured  by 
labour,  and  the  common  money  counts.     At  the  trial,  be-  l^d  w^^liT^ 
lore  Mr.  Justice  Bunrough,  at  Westminster,  at  the  ad-  the  posseasion 

^  of  the  mdorteea 

joumed  Sittings  aAer  the  last  Term,  it  appeared,  that  a  at  the  time  of 
balance  being  due  from  the  defendant  to  the  plaintiff,  for  mentoftheac- 
goods  sold,  the  defendant  had  accepted  two  bills,  the  one  [j'^piahitiffllnt 
ibr  iJtXMLy  and  the  other  for  146/.,  drawn  on  him  by  the  b'»  aervant  to 

t  '     'M*  '  1  •  1    1  Ml  i»  1  1    them  with  a  let- 

plamti^  m  part  payment,  which  bills  were  dishonoured  ter,  a  fortnight 
by  the  defendant,  but  were  not  in  the  hands  of  the  plain-  ^^^^the  trial 
tiff  at  the  time  this  action  was  commenced,  they  having  and  that  they 

gave  him  the 

been  indorsed  by  him  to  Messrs.  Brown  and  Brind;  and  bills,  which  he 
that,  about  a  fortnight  or  three  weeks  before  the  trial,  the  piahftiff:!! 
pladntiff  sent  a  clerk  or  servant  to  them,  who  returned  to  ^g'biiilJ^were 
his  employer  with  the  bills;  but  on  his  being  called  as  a  wit-  in  the  piain- 

t  ,      ,  11  o        ;  1  1  tiff 's  poMession 

ness  he  stated,  that  when  he  went  for  them  he  took  no  at  the  time  of 
money,  but  only  a  sealed  letter  or  note,  the  contents  of  cmitied'to  rcco^ 
which  he  did  not  know:  and  there  was  no  evidence  to  shew  ^f  f>5  ^*"  *»'*" 

'  ginal  demand. 

whAi  or  how  the  bills  got  into  the  hands  of  Brown  and 
Brind,  or  whether  or  not  the  plaintiff  had  taken  them  up. 

For  the  defendant,  it  was  contended  that  as  Messrs. 
Brown  and  Brind  appeared  to  have  been  in  possession 
of  the  bills  at  the  time  the  action  was  commenced,  the 
plamtiff  could  neither  recover  on  the  bills,  nor  resort  to 
his  original  demand;    as,  in  case  the  defendant  were 
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182a  sued  by  Brown  and  Brind,  the  indorsees,  he  might  be  sub- 
jected twice  to  the  payment  of  the  same  demand.  The 
learned  Judge,  however,  was  of  opinion,  that  the  plaintiff 
was  entitled  to  recover;  and  the  Jury  found  a  verdict  for 
him  for  93171.  15f.,  being  the  amount  due  at  the  time  the 
action  was  brought,  deducting  a  portion  of  the  original 
demand,  the  credit  on  which  had  not  expired. 

Mr.  Serjeant  Jones^  now  applied  for  a  rule  nM,  that 
this  verdict  might  be  set  aside,  and  a  new  trial  granted, 
on  the  ground  that  the  bills  given  by  the  defendant  to  the 
plaintiff  were  not  in  the  possession  of  the  fattier  at  the  time 
the  action  was  brought;  and  that,  as  he  had  indorsed  them, 
and  as  they  were  then  in  the  hands  of  third  persons,  the 
defendant  could  not  be  Uable  to  the  plaintiff  for  their 
amount,  unless  he  had  shewn  that  he  had  taken  them  up; 
as  the  defendant  might  still  continue  responsible  to  the 
holders  or  indorsees.  If  a  party  receive  a  bill  or  nego- 
tiable instrument  payable  to  his  order,  and  pass  it  to  the 
world,  he  must  account  for  it,  either  by  shewing  that  it 
was  in  his  possession,  or  that  he  was  entitled  to  sue  on  it 
at  the  time  of  the  commencement  of  an  action  to  recover 
the  consideration  for  which  such  bill  was  originally  given. 
In  Dangerfield  v.  Wilby  (a),  where  the  declaration  con- 
tained a  count  upon  a  promissory  note  made  by  the  de- 
fendant, payable  to  the  plaintiff,  and  the  money  counts, 
and  at  the  trial  the  note  was  stated  to  have  been  lost,  though 
no  evidence  of  that  fact  was  offered ;  but  it  was  proved, 
that,  on  the  money  being  demanded,  the  defendant  had 
apologized  for  not  having  paid  the  money  on  account  of 
the  note, — it  was  contended  for  the  plaintiff,  that  the 
note  was  only  evidence  of  the  consideration  (which  was 
stated  to  have  been  money  lent),  and  that  he  might  aban- 
don the  note  and  go  for  the  consideration.  But  Lord 
EUenborough  said,  that  as  the  note,  for  any  thing  that  ap* 

(a)  4  Esp.  Rep.  159 
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peared  in  evidence,  was  in  existence,  it  might  still  be  in  1B28. 
citculationy  and  the  defendant  be  liable  to  be  called  upon 
to  pay  it;  so  that  he  might  be  subjected  twice  to  the  pay- 
ment of  the  same  demand;  and  that,  without  proving  the 
note  to  have  been  lost,  Ae  plaintiff  was  not  entitled  to 
recover.  So  here,  the  bills  given  by  the  defendant  being 
more  than  sufficient  to  cover  the  whole  balance  due  on 
the  account,  the  plaintiff,  before  he  could  be  entitled  to 
recover,  ought  to  have  shewn  that  the  bills  were  not  out- 
standing, or  that  he  had  taken  them  up ;  and  according 
to  Peacock  v.  Morgan  (a),  a  payment  by  a  negotiable  se- 
curity must  be  considered  as  a  satisfieustion,  until  the  con- 
trary be  shewn;  on  the  ground,  that  the  acceptance  of 
such  security  is  primd  facie  evidence  of  satisfaction, 
rendering  it  necessary  that  the.  party  receiving  it  should 
account  for  it  before  he  can  be  entitled  to  recover  the 
consideration  for  which  it  was  given;  and  here,  if  the  ** 
plaintiff  had  become  bankrupt,  and  his  assignees  had  sued 
the  defendant,  they  could  only  have  recovered*  on  the 
outstanding  bills,  as  between  the  plaintiff  and  Brown  and 
Brindf  and  could  not  have  brought  an  action  for  the  goods 
sold,  without  proving  that  the  bills  had  been  taken  up  by 
the  plaintiff,  or  that  they  were  in  his  custody  at  the  time 
the  action  was  commenced. 

Lord  Chief  Justice  Best. — ^I  am  of  opinion,  that  the 
point  insisted  on  for  the  defence  in  this  case,  has  not  been 
properly  raised^  There  was  no  evidence  to  shew  that,  at 
the  time  the  action  was  brought,  the  bills  were  in  the 
hands  of  Messrs.  Brown  end  Brind,  or  that  they  had  been 
paid  to  them  for  a  good  ot  valuable  consideration,  or  sent 
in  course  of  business ;  and  it  is  &ir  to  presume  that  they 
had  not,  as  no  money  was  given  for  them,  when  they 
were  returned  to  the  plaintiff;  and  it  was  proved  diat  they 

(a)  5  Term  Rep.  613. 
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1828.  were  in  his  custody  at  the  time  of  the  trial.  If,  howerer, 
it  had  been  shewn,  that  the  bills  were  outstanding  in  the 
hands  of  third  persons,  or  indorsees,  for  a  valuable  consider- 
ation, it  would  undoubtedly  have  been  a  good  defence;  but 
they  were  overdue,  and  had  been  dishonoured  by  the  de- 
fendant, and  although  he  failed  to  take  them  up,  he  now 
seeks  to  take  advantage  of  his  own  wrong.  As,  therefore, 
the  plaintiff  had  the  bills  in  his  possession  at  the  trial,  the 
defendant  could  only  be  answerable  to  him,  and  he  did  not 
shew  that  he  had  been  ever  called  on  for  payment  by 
Brawn  and  Brind. 

Mr.  Justice  Park  concurred. 

Mr.  Justice  Burrouoh* — ^The  bills  were  overdue,  and 
dishonoured  by  the  defendant  as  the  acceptor,  and  when 
the  plaintiff  had  them  returned  to  him  trom  Broum  and 
Brindf  the  probability  is,  that  he  took  them  up;  and  if  so, 
he  had  a  right  to  recover  against  the  defendant  for  his 
original  demand.  But  it  did  not  appear  that  the  plaintiff 
had  ever  made  any  actual  use  of  the  bills,  or  circulated 
them  in  the  way  of  trade,  and  they  might  have  been  sent 
to  Brown  and  Brind  only  a  few  days  before  they  were  got 
back  by  the  plaintiff.  He  proved  the  consideration  for 
which  they  were  given,  and  he  had  them  in  his  posses- 
sion before  and  at  the  time  of  the  trial. 

Mr.  Justice  Gaselee. — ^The  bills  being  overdue  and  un- 
paid, the  plaintiff  bad  a  right  to  resort  to  his  original  de- 
mand ;  and  it  is  quite  consistent  with  the  evidence,  that  he 
might  have  indorsed  the  bills  to  Brawn  bhA  Brind ^  and  that, 
on  the  defendant's  having  refused  payment,  and  after  the 
bills  were  due,  the  plaintiff  might  have  been  called  on  by 
them  to  take  them  up,  and  might  have  required  time,  for 
the  purpose  of  seeing  whether  or  not  he  could  obtain  pay-* 
ment  from  the  defendant. 

Rule  refused. 
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SeAGO  V.  DbANE.  Mondojf 

Jan.  'ZQth. 

T^HIS  was  an  action  of  assumpsit.  The  Jirst  count  of  The  defendant 
the  declaration  stated— That,  on  the  1st  January,  1827,  p^tiflTby  p^! 
at  &C.9  in  c<Mi8ideration  that  the  plaintiff,  at  the  special  in-  ^^J^^'.^'^^ 
stance  and  request  of  the  defendant,  would  take,  and  be-  lease  of  certain 
come  tenant  to  the  defendant  of,  a  certain  house,  cottage,  f^  toTim!  h?' 
and  premises,  situate  and  being  in  the  parish  of  Streatham,  zoi^^^IrdT 
in  the  county  ot  Surrey,  at  the  yearly  rent  of  39/1,  under  putting  them 

in  repauTa    The 

a  lease  thereof  to  be  granted  to  her  by  the  defendant,  he,  leaw  wasaf- 

the  defendant,  undertook  and  promised  the  plaintiff  to  ^J^^dlc' 

give  unto  her  the  sum  of  20/.  to  repair  the  said  house ;  and  ^^.^^^  ^^ 

also,  that  he  would  make  an  opening  from  the  cellar  of  took  possession 

the  said  house  into  Wandsworth JLane ;  and  put  three  stone  ^emUesTand/ 

steps  from  the  said  cellar;  and  make  a  door  in  the  said  ^e  ft^rquw!^ 

house  that  should  open  into  Wandsworth  Lane,  to  enable  ««»^»/ent,  de- 

*  ,  manded  the  sum 

the  plamtiff  to  take  out  coals  from  the  said  cellar.  The  of  20/.  from  the 
plaintiff  then  averred,  that  she,  confiding  &;c.,  did  after-  8iad"he  wocdd^ 
wards,  to  wit,  on  &c.,  take,  and  become  tenant  to  the  w^^^^^e^ 

'  '  '  tne  next  quar- 

defendant  of,  the  said  house,  cottage,  and  premises,  at  ter'srentbe- 

the  said  yearly  rent  of  39/.,  under  a  lease  thereof  grant-  Held,  thatsoch 

ed  to  her  by  the  defendant;  and  although  the  plaintiff  did  ^nTJj'SfS" 

afterwards,  and  after   a  reasonable  time  from  the  mak-  ""™  ^^9  ^^^* 

I  .  /•!•■/.•■  .  ^^^1     ""•d  a  moral 

mg  the  pronuse  of  the  defendant,  to  wit,  on  the  10th  obUgaUononthe 
Aprils  1827,  at  &c.  aforesaid,  request  the  defendant  to  pay  "and  that 
give  her  the  said  sum  of  20/.  to  repair  the  said  house,  and  t*>^  pontiff  was 

®  •  *^  '  enUtled  to  rcco- 

also  to  make  an  opening  from  the  cellar  of  the  said  house  ver  upon  an  ac- 

into  Wandsworth  Lane,  and  put  three  stone  steps  from  though  it  was 

the  said  cellar,  and  make  a  door  that  should  open  into  paid^t'd^, 

Wandsworth  Lane,  to  enable  her  to  take  out  coals  from  «« to  the  terms 

on  which  the 

the  said  cellar;  yet  the  defendant,  not  regarding  &c.,  but  lease  was  to  be 
contriving  to  injure  the  plaintiff  in  that  behalf,  did  not,  fdmissibir  by*^' 
nor  would,  when  he  was  so  requested  as  aforesaid,  or  at  ^^J*^"^  ^ 
any  other  time,  give  her  the  said  sum  of  20/.  to  repair  the 
said  house,  or  any  part  thereof;  nor  did  nor  would  he 

VOL.  I.  R 
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1828.  makei  nor  hath  he  made,  any  opening  from  the  cellar  of 
the  said  house  into  Wandsworth  Lane;  nor  put  three  stone 
steps,  or  any  steps,  from  the  said  cellar;  nor  made  a  door 
to  open  into  Wandsttarth  Lane^  to  enable  the  plaintiff  to 
take  out  coals  from  the  said  cellar,  as  he  so  undertook 
and  promised  as  aforesaid;  contrary  to  his  said  promise 
and  undertaking,  to  wit,  at  &c«  aforesaid. 

The  second  count  stated — ^That,  in  consideration  that  the 
plaintiff,  at  the  special  instance  and  request  of  the  defend- 
ant, would  become  tenant  to  the  defendant  of  a  certaki 
other  house,  situate,  &c.,  at  the  yearly  rent  of  39/.,  the  de- 
fendant undertook  and  promised  the  plaintiff  to  give  her 
the  sum  of  20/.  to  repair  the  said  house.  The  plaintiff  then 
averred,  that  she,  confiding  &c.,  did  afterwards,  to  wit,  on 
&c,  become  tenant  to  the  defendant  of  the  said  house,  at  the 
said  rent ;  and  that  although  a  reasonable  time,  from  the  mak- 
ing of  the  said  promise,  for  the  defimdant  to  give  the  plaintiff 
the  said  sum  of  SO/,  for  the  purpose  aforesaid,  had  long 
since  elapsed;  and  although  the  plaintiff  did  afterwards,  to 
wit,  on  &c.,  request  the  defendant  to  give  her  the  said  sum 
of  £0/.  for  the  purpose  aforesaid ;  yet  the  defendant,  not  re- 
garding &c.,.but  contriving  &c.,  did  not,  nor  would,  when  he 
was  so  requested  as  aforesaid,  or  at  any  time  afterwards, 
give  her  the  said  sum  of  ZOU  for  the  purpose  aforesaid,  or 
any  other  purpose,  or  any  part  thereof;  contrary  to  his 
said  promise  and  undertaking. 

The  third  count  stated — ^That,  in  consideration  that  the 
plaintiff,  at  the  like  special  instance  and  request  of  the  d^ 
fendant,  would  become  tenant  to  the  defendant  of  a  cer- 
tain other  house,  situate,  &c.,  at  the  yearly  rent  of  392.^ 
he,  the  defendant,  undertook  and  promised  the  plaintiff 
that  hcj  the  defendant,  would  make  an  opening  from  the 
cellar  of  the  house  into  Wand8U>orth  Lane,  and  put  three 
stone  steps  from  the  said  cellar,  and  make  a  door  into 
Wandnoorth  Lane,  to  enable  the  plaintiff  to  take  coals 
from  the  said  cellar ;  and  the  plaintiff  averred,  that  she, 
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confiding  &c.,  did  become  tenant  to  the  defendant  of  1828. 
the  said  house,  at  the  said  rent;  and  that,  although  a 
reasonable  time,  from  the  makmg  of  the  promise,  for  the 
defendant's  performing  the  same,  had  long  since  elapsed ; 
and  although  the  plaintiiF  did  afterwards,  to  wit,  on  &c., 
request  the  defendant  to  make  an  opening  from  the  cellar 
of  the  house  into  Wandsworth  Lane;  and  put  three  stone 
steps  from  the  said  cellar;  and  make  a  door  into  Wands^ 
worth  Lane,  to  enable  the  plaintiff  to  take  out  coals  from 
the  said  cellar;  yet  the  defendant,  not  regarding,  &c.,  but 
contriTing,  &c.,  did  not,  nor  would,  when  he  was  so  re- 
quested as  aforesaid,  or  at  any  other  time,  make,  nor  hath 
he  made,  any  opening  from  the  cellar  of  the  said  house  into 
Wandsworth  Lane;  nor  put  three  stone  steps,  or  any  steps 
from  the  said  cellar;  nor  made  a  door  into  Wandsworth 
LanCf  to  enable  the  plaintiff  to  take  out  coals  from  the 
said  cellar,  as  he  so  undertook  and  promised  as  aforesaid ; 
contrary  to  his  said  promise  and  undertaking.  There 
were  also  counts  for  work  and  labour  and  materials,  for 
money  paid,  and  an  account  stated.  The  defendant  plead- 
ed the  general  issue.. 

At  the  trial,  before  Mr.  Justice  Gaselee^  at  Westminster ^ 
at  the  Sittings  after  the  last  Term,  it  appeared,  that  a 
lease  of  the  premises  agreed  to  be  demised  by  the  defend- 
ant to  the  plaintiff  was  executed  on  the  ^8th  February 
last,  which  contained  no  agreement  or  stipulation  as  to 
the  pajrment  of  the  above  sum  of  SO/.,  but  was  grant- 
ed in  consideration  of  the  payment  by  the  plaintiff  of  the 
yearly  rent  of  39/.,  and  the  usual  covenants  to  repair, 
&c.  The  plaintiff's  daughter  proved  a  conversation  be- 
tween her  mother  and  the  defendant,  in  which  the  latter 
agreed  to  grant  a  lease  to  the  former  for  twenty-one 
years,  at  the  rent  of  S9/.,  and  to  make  the  alterations  in  the 
premises,  as  stated  in  the  declaration ;  and  the  plaintiff 
was  to  do  certain  other  necessary  repairs,  for  which  the 
defendant  agreed  to  allow  her  ^/. ;  and  that  when  the 
r2 
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1828.  plaintiff  paid  the  first  quarter's  rent,  she  asked  the  de- 
fendant for  the  SDL  he  had  promised ;  when  he  said,  that  it 
was  not  convenient  for  him  to  pay  it  then,  as  he  had  ex- 
perienced many  heavy  losses,  but  that  he  would  do  so  when 
the  next  quarter  became  due.  Another  witness  proved,  that 
in  a  subsequent  conversation  between  the  plaintiff  and  de- 
fendant, the  latter  said,  that  the  plaintiff  could  not  prove 
any  contract  between  them,  as  to  the  terms  on  which  the 
lease  was  to  be  granted,  as  no  one  but  her  daughter  was  pre- 
sent at  the  time,  and  that  she  (the  daughter)  could  not  be  a 
witness :  it  was  also  proved  that  the  plaintiff  had  done  the 
necessary  repairs.  Under  these  circumstances,  the  learned 
Judge  was  of  opinion,  that,  as  the  defendant  had  promised 
to  give  the  plaintiff^/,  to  put  the  premises  in  repair,  and 
she  had  done  so,  it  might  be  considered  as  a  contract  dis- 
tinct from,  and  independent  of,  the  granting  of  the  lease ; 
and  that,  as  he  had  prombed  to  allow  it,  afkar  having  re- 
ceived the  first  quarter's  rent,  the  plaintiff  was  entitled  to 
recover  on  the  account  stated* 

The  Jury  accordingly  found  a  verdict  for  the  plaintiff, 
damages  SOL;  and  leave  was  reserved  to  the  defendant  to 
move  to  set  it  aside,  and  enter  a  nonsuit,  in  case  the 
Court  should  be  of  opinion  that  the  evidence,  as  to  the 
terms  of  the  agreement  on  which  the  lease  was  to  be  grant- 
ed, was  not  admissible* 

Mr.  Serjeant  Wilde,  now  applied  accordingly,  and  submit- 
ted, in  the^r^  place,  that  there  was  no  evidence  adduced  by 
the  plaintiff  at  the  trial  to  support  either  of  the  counts  of  the 
declaration;  and  secondly,  that,  if  the  evidence  were  suffi- 
cient, it  had  been  improperly  received,  as  the  terms  of  the 
contract  for  granting  the  lease  could  not  be  proved  by  parol, 
it  relating  to  an  interest  in  lands;  and  that,  as  the  defend- 
ant's promise  to  pay  the  201.  was  not  shewn  to  have  been  re- 
duced into  writing,  it  was  void  by^the  statute  of  frauds.  The 
lease  was  executed  in  consideration  of  the  rent  and  cove- 
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BftDts  therein  resenred  and  contained^  and  there  was  no  1828. 
covenant  by  the  defendant  to  make  the  alterations  in  the 
fremaes,  or  to  pay  for  the  repairs  to  be  done  by  the  te- 
nant on  taking  possession.  At  all  events,  the  previous  con- 
tract  was  execnited  by  the  granting  of  the  lease,  and  if  so 
no  conditions  can  be  added,  or  imposed  on  the  landlord, 
which  are  not  contained  therein,  the  contract  itself  being 
entire,  viz.  the  granting  of  a  lease.  The  declaration  states 
that,  in  consideration  that  the  plaintiff  would  become  tenant 
to  the  defendant  of  a  house,  at  a  certain  rent,  under  a 
lease  to  be  granted  to  her  by  the  defendant,  he  promised 
to  give  her  20/.  to  repair  the  house,  and  to  make  certain  al- 
terations therein.  That  sum  was  not  to  be  paid  before 
the  lease  was  granted ;  but,  in  consideration  that  the  plain- 
tiff tto&ld  become  tenant  under  a  lease,  the  20L  was  to  be 
paid  for  the  repairs.  The  plaintiff,  therefore,  was  not  to  be- 
come tenant  generally,  but  only  under  and  by  virtue  of  the 
lease ;  and  as  that  lease  was  afterwards  executed,  the  contract 
was  entire,  and  the  whole  of  it  aearly  related  to  an  inter- 
est in  land.  This  is  not  like  the  sale  of  a  growing  crop, 
as  the  whole  of  the  contract  was  connected  with  a  perma- 
nent interest  in  land.  Although  it  may  be  said  that  the 
plaintiff  is  entitied  to  recover  on  the  account  stated ;  yet 
that  count  is  not  supported  by  the  evidence,  as  it  did 
not  appear  that  the  premises  were  repaired  at  the  time 
the  first  quarter's  rent  was  paid.  At  all  events,  the 
conversation  that  took  place  between  the  plaintiff  and  de- 
fendant, as  to  the  payment  of  20/.,  was  not  receivable 
in  evidence,  as  it  was  only  to  be  paid  by  the  latter  in 
eonsideration  of  the  former's  becoming  hb  tenant  under 
the  lease,  and  it  could  not  have  been  demanded  until  that 
instrument  had  been  executed.  There  was  no  binding 
ecmtract  between  the  parties  until  the  lease  was  exe- 
cuted, and  nothing  that  passed  between  them  subse- 
qqently  could  alter  or  vary  the  covenants  therein  contain- 
ed; which  were  merely  tiie  common  covenants,  for  the  pay- 
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ment  of  rent,  and  for  the  tenant  to  keep  the  premises  in 
repair;  and  it  is  a  well  known  and  established  principle^ 
that  if  the  contract  for  a  lease  be  entire,  and  its  termfl 
accepted. by  the  tenant,  and  the  lease  executed,  he  can- 
not afterwards  shew,  by  parol,  the  consideration  for  which 
the  lease  was  to  be  granted,  or  any  stipulation  dehors  that 
instrument.  In  Pickering  ▼.  Dowson  (a),  it  was  held,  that 
if  a  representation  be  made,  before  a  sale,  of  the  quality  of 
the  thing  sold,  with  a  full  opportunity  for  the  purchaser 
to  examine  the  truth  of  the  representation,  and  a  contract 
of  sale  be  afterwards  reduced  into  writing,  in  which  that 
representation  is  not  embodied,  an  action  will  not  lie  for 
a  deceit  against  the  vendor  on  the  ground  that  the  article 
sold  does  not  answer  to  that  representation;  and  Mr.  Jus- 
tice Heath  there  said  (b) :  "  It  is  in  vain  to  reduce  a  con- 
tract to  writing,  if  you  may  afterwards  refer  to  all  that  has 
passed  by  parol;'*  and  in  the  subsequent  case  of  £a$ii  v« 
Old,  Lord  Chief  Justice  Abbott,  in  delivering  the  judg- 
ment of  the  Court,  said  (e) :  "  Where  the  whole  matter 
passes  in  parol,  all  that  passes  may  sometimes  be  taken  to- 
gether as  forming  parcel  of  the  contract,  though  not  al- 
ways, because  matter  talked  of  at  the  commencement  of  a 
bargain  may  be  excluded  by  the  language  used  at  its  ter- 
mination. But  if  the  contract  be  in  the  end  reduced  into 
writing,  nothing  which  is  not  found  in  the  writing  can  be 
considered  as  a  part  of  the  contract."  There,  an  instru- 
ment in  writing  was  signed  and  delivered  to  the  plaintiff, 
describing  a  ship  as  copper  bolted,  and  the  vendor  af- 
terwards executed  a  bill  of  sale  in  the  usual  form,  which 
did  not  describe  her  as  being  copper  bolted,  and  it  was 
held,  that  an  action  for  a  breach  of  the  original  warranty 
could  not  be  maintained,  as  the  original  instrument  did  not  . 
recite  the  certificate  of  the  registry  of  the  ship,  ^d  was 

(a)  4  Taunt.  7.79.  W  2  Barn.  &  Crc».  634;  S.  C 

(*)  Id.  784.  4Dow.&Ryl.6l. 
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therefore  void  by  the  statute  84  Geo.  8,  c.  68,  s.  14.  That  1888. 
case  is  &r  stronger  than  the  present,  as  there  the  original 
contract  was  in  writing,  whilst  here  the  evidence  as  to  the 
payment  of  the  SOL  was  parol  only,  and  formed  no  part  of 
the  coYenants  contained  in  the  lease,  which  can  alone  be  re- 
ferred to  as  evidence  of  the  contract  between  the  parties. 

Lord  Chief  Justice  Best. — This  is  a  most  iniquitous 
objection.  The  defendant  has  had  all  the  advantage  of 
his  contract:  and  although  he  admitted,  after  the  lease  was 
executed,  that  he  was  liable  to  pay  the  plaintiff  for  the  re- 
pairs; yet  he  now  seeks  to  get  rid  of  his  liability  by  a  mere 
technical  objection.  It  is  quite  clear  that,  if  this  case 
fell  within  the  rule  of  law  contended  for,  we  could  not  dis- 
i^gard  it;  but  I  am  of  opinion  that  we  may  get  over  the 
difficulty,  and  arrive  at  the  justice  of  the  case.  If  the  pro- 
mise to  pay  the  plaintiff  the  sum  of  20/.  had  formed 
part  of  the  consideration  for  granting  the  lease,  there 
can  be  no  doubt  but  that  such  consideration  must  have 
appeared  on  the  face  of  that  instrument,  and  could  not  have 
been  supplied  or  proved  by  parol.  If,  therefore,  the  plain- 
tilTs  claim  had  rested  on  the  special  counts  alone,  she 
could  not  have  recovered,  as  they  all  state  that,  in  consid- 
eration that  the  plaintiff  would  become  tenant  to  the  de- 
fendant of  a  certain  house,  at  a  yearly  rent,  the  lat- 
ter promised  to  give  her  ^/.  to  repair  the  house,  and 
also  to  make  certain  alterations  therein;  and  in  ihe first 
count  it  is  stated  that  the  plamtiff  was  to  become  ten- 
ant to  the  defendant,  under  a  lease  to  be  granted  to 
her  by  him.  If,  therefore,  the  contract  as  to  the  SO/, 
formed  part  of  the  consideration  for  granting  the  lease, 
the  plaintiff  could  not  recover,  as  she  did  not  prove  that 
it  had  been  reduced  into  writing.  But  she  accepted  the 
lease,  and  actually  did  the  repairs  for  which  she  now  seeks 
to  be  paid.    The  defendant  approved  of  the  manner  in 
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1828.  which  the  premises  had  been  repaired ;  for»  when  the  plain- 
tiff paid  her  first  .quarter's  rent,  and  asked  for  the  SOL 
agreed  to  be  paid  her  for  doing  the  repairs,  the  defendant 
said,  that  it  was  not  convenient  for  him  to  pay  then,  but  thai 
he  would  do  so  when  the  next  quarter  became  due.  This 
declaration  was  clearly  admissible  in  evidence  in  support  of 
the  account  stated ;  for  the  defendant  admitted  that  a  certain 
sum  was  due  from  him  to  the  plaintiff,  and  promised  to  pay  it. 
The  difficulty  that  has  been  raised  as  to  the  statute  of  frauds 
is,  therefore,  completely  removed ;  and  although  the  original 
contract  would  be  void  by  the  operaticm  of  that  statute ;  yet 
there  was  a  moral  obligation  on  the  part  of  the  defendant 
to  pay,  forming  a  sufficient  ccMisideration  for  his  subsequent 
acknowledgment,  which  the  law  will  construe  into  a  legal 
promise,  so  as  to  make  him  liable  to  the  plaintifi.  On  the 
ground,  therefore,  that  there  waa  a  distinct  acknowledge 
ment  by  the  defendant,  that  a  certain  sum  was  due  to 
the  plaintiff,  which  acknowledgment  was  founded  on  a 
moral  obligation,  coupled  with  a  premise  to  pay,  at  a  sub- 
sequent period,  I  am  clearly  of  opinion,  that  the  evidence 
was  admissible,  and  was  properly  received  under  the  ac- 
count stated.  There  are  many  authorities  to  shew,  that 
although  the  original  contract  may  have  failed,  yet,  if  there 
be  a  moral  obligation,  it  will  support  a  subsequent  pro- 
mise. 

Mr.  Justice  Park.  — If  this  point  had  not  been  reserved, 
I  should  have  thought  it  unnecessary  to  say  any  thing, 
after  what  has  fallen  from  my  Lord  Chief  Justice.  This 
is  a  most  wicked  and  unjust  attempt  by  the  defendant  to 
cheat  the  plaintiff;  yet  if  the  law  had  been  with  him,  the 
Court,  on  the  authority  of  several  existing  decisions, 
could  not  have  interposed,  although  the  justice  of  the  case 
might  have  been  clearly  with  the  plaintiff.  But  I  am 
of  opinion  that  the  plaintiff  is  entitled  to  recover  on  the 
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aocount  stated^  and  that  the  evidence  as  to  the  payment  1828. 
of  the  201.  is  consistent  with  it.  The  subsequent  promise 
by  the  defendant  to  pay  that  sum  is  altogether  distinct 
firom  the  original  contract^  and  amounts  to  an  acknowledg- 
ment that  the  repairs  had  been  properly  done  by  the 
plaintiff. 

Mr.  Justice  BurAouoh. — I  fully  agree.  The  contract 
by  the  defendant  to  pay  the  plaintiff  SOL  must  be  consi- 
dered as  a  bargain,  wholly  independent  of  the  lease.  It 
preceded  it;  and  the  subsequent  conduct  of  the  parties  is 
of  itself  sufficient  to  shew  that  that  sum  was  to  be  paid  for 
repairing  the  premises;  and,  as  the  plaintiff  has  repaired 
them,  there  is  no  pretence  whatever  for  the  defendant  to 
say  that  it  ought  not  to  be  paid,  he  himself  having,  after 
the  lease  waa  executed,  acknowledged  that  it  was  due,  and 
that  the  plaintiff  had  completed  the  necessary  repairs. 

Mr.  Justice  Gaselee. — If  this  had  been  an  action 
against  the  landlord  for  not  granting  a  lease,  or  against 
the  tenant  for  not  accepting  it,  it  is  quite  clear,  that  the 
objection  must  have  prevailed,  as  that  would  have  been 
within  the  statute  of  frauds.  As  the  lease  contained  a  ge- 
neral covenant  by  the  tenant  to  repair,  it  could  not  be 
modified  or  qualified  by  evidence  aliunde.  But  it  is  unne- 
cessary to  decide  that  question;  and  I  trust  that  the  con- 
clusion to  which  the  Court  have  arrived,  and  the  grounds  on 
which  we  found  our  judgment,  may  be  generally  known,  in 
order  that  a  tenant  who  takes  possession  of  premises  under 
an  agreement  for  a  lease,  and  who  repairs  them  on  the  faith 
of  his  landlord's  agreeing  to  repay  him^for  such  repairs, 
will  act  imprudently,  if  he  sign  such  lease  till  he  has  been 
repaid  the  sum  expended  for  such  repairs.  Here  the  de- 
fendant agreed  to  pay  SOI.  to  the  plaintiff  to  repair  the 
house^  but  afterwards  said,  that  she  could  not  prove  the 
contract,  as  no  one  but  her  daughter  was  present  at  the 
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time  it  was  made,  and  that  she  was  an  incompetent  witness* 
This  was  a  most  dishonest  mode  of  defending  himself;  and 
he  now  rests  on  a  mere  legal  objection.  But  I  am  of  opin- 
ion that  the  plaintiff  is  ei^titled  to  recover,  independently  of 
the  lease,  on  the  evidence  adduced  at  the  trial,  by  which 
it  appeared,  that,  after  the  execution  of  the  lease,  and  after 
the  repairs  had  been  done  by  the  plaintiff,  the  defendant 
acknowledged  that  he  owed  her  20/.,  and  promised  to  pay  it 
when  the  next  quarter's  rent  became  due.  Although,  there* 
fore,  the  defendant  might  not  be  bound  by  the  terms  of 
his  original  contract,  yet  a  subsequent  acknowledgment  and 
promise  by  him  to  pay  a  certain  sum,  is  sufficient  evidence 
to  support  the  plaintiff's  demand  on  the  account  stated* 


Rule  refused. 


Monday, 

Jan,  28M.  GoDEFROY  V.  Jay  and  Another,  Gents.  Two,  &c. 

ThepUinUffde-  ThIS   was  an  action  of  assumpsit.      The  declaration 

clued  against 

an  attorney  for  Stated — That,  before  the  time  of  the  retainer  and  making 
nof^h^  M  ^^®  promise  of  the  defendants,  thereinafter  mentioned,  a 
application  to  be  certain  noticc,  in  writing,  was  delivered  to,  and  served  on,  the 

made  to  tlie  ^     ^  '  ^  '  ' 

Court,  to  set  plaintiff,  stating  that  a  declaration  was  filed  with  the  Pro- 
thonotaries  of  this  Court,  against  the  plaintiff,  at  the  suit  of 
one  Stephen  Dubois^  in  an  action  on  the  case,  and  that  im- 
less  the  plaintiff  pleaded  thereto  within  a  certain  time  in  the 
notice  specified,  judgment  would  be  signed  against  him  by 
default;  that  the  plaintiff  had  never  been  served  with  any 
Tud  ent  ^^^^  ^^  process,  or  copy  of  any  writ  or  process,  issuing  out 
waa  signed  of  this  Court  against  him,  at  the  suit  of  the  said  Stephen 
default,  and  af-  Dubois,  liot  had  he  been  arrested  or  held  to  bail,  at  his 

terwards  final 

judgment  was 

sued  out,  and  execution  issued  thereon: — Held,  that  it  was  incumbent  on  the  plaintiff  to  produce 

an  examined  copy  of  the  record,  to  prove  both  the  judgments ;— and  that  proof  of  the  entry  of  the 

jndgment  by  default  in  the  Prothonotary's  Book,  and  the  inquisition,  with  the  Prothonotary's  aOoca" 

iWf  were  not  suffleknt  evidence  of  such  judgment. 


aside  proceed- 
ings in  an  ac- 
tion brought 
against  him,  on 
the  ground 
that  he  had 
never  been 
fterved  with  pro- 
cess, in  can- 
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suitj  upon  or  by  virtue  of  any  writ  or  process  issuing  out  1838. 
of 'this  Court;  that  the  plaintiff  thereupon  applied  to  the 
defendants,  who  were  attornies  at  law,  and  delivered  the 
said  notice  to  them,  and,  at  their  special  instance  and  re- 
quest, retained  and  employed  them  as  his  attornies,  to  take 
the  necessary  and  proper  steps  in  the  premises,  for  rea* 
sonable  fees  and  reward  to  them  in  that  behalf;  and  that 
the  defendants  accepted  the  said  retainer,  and,  in  consider- 
ation of  such  retainer,  they  promised  the  plaintiff,  well, 
fiiithfully,  skilfully,  and  diligently,  to  perform  and  dis- 
charge their  duties,  as  the  attornies  of  the  plaintiff  in  the 
premises.  The  plaintiff  then  averred,  that  it  became  and 
was  their  duty,  as  such  attornies  for  the  plaintiff  in  the 
premises,  to  have  applied,  or  caused  application  to  be  made, 
to  this  Court,  in  due  time,  to  have  the  proceedings  in  the 
said  action,  at  the  suit  of  Dubois  against  the  plaintiff,  set 
aside,  by  reason,  and  on  the  grounds,  that  the  plaintiff  had 
never  been  served  with  any  writ  or  copy  of  process  at  the 
suit  of  DubaU,  nor  had  he  been  arrested  at  his  suit  by 
virtue  of  any  process  issuing  out  of  this  Court  against  the 
plaintiff,  whereof  the  defendants  had  notice ;  yet  that  they, 
not  regarding  their  duty  in  that  behalf,  but  contriving  and 
intending  to  injure  the  plaintiff,  did  not  make,  or  cause  ap- 
plication to  be  made  to  this  Court,  in  due  time,  for  the 
purpose  aforesaid,  or  take  any  other  proper  steps  in  the 
premises,  as  the  attornies  of  and  for  the  plaintiff,  but 
wholly  neglected  and  omitted  so  to  do:  by  reason  and 
in  consequence  whereof,  and  by  and  through  the  neg- 
lect and  default  of  the  defendants  in  that  behalf,  after- 
wards, to  wit,  on  &c.,  at  &c.,  judgment  by  default  was 
signed  against  the  plaintiff  in  the  said  action;  and  such 
further  procedings  were  had  therein,  that  afterwards,  to 
wit,  in  Easter  Term,  7  Geo.  4,  it  was  considered  and  ad^ 
judged  in  and  by  this  Court,  that  Dubois  should  recover 
against  the  plaintiff  31/.  &•;  and  that  execution  was,  after- 
wards, to  wit,  on  &c.,  issued  upon  the  said  judgment,  and 
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1828.  the  plaintiff,  in  order  to  satUfythe  said  ezecuftion,  was  ob- 
liged to,  and  did,  afterwards  pay  to  Dubois  the  sum  so  re- 
covered as  aforesaid,  together  with  51.  the.  costs  of,  and 
occasioned  by,  the  execution.  The  defendants  pleaded 
the  general  issue. 

At  the  trial  before  Mr.  Justice  Burroughs  at  Ouildkall, 
at  the  adjourned  Sittings  after  the  last  Term,  a  book  was 
produced  from  the  Prothonotaries*  Office,  in  order  to  shew 
that  judgment  by  default  had  been  signed  against  the 
plaintiff,  in  the  action  brought  agamst  him  by  Dubois^  and 
the  clerk  who  produced  it  said  that  it  was  the  book  in 
which  judgments  by  default  were  regularly  entered.  The 
inquisition  was  also  put  in,  with  the  Prothonotary's  alloca- 
tur of  the  costs;  but  it  appeared  that  the  judgment-roll 
had  not  been  carried  in :  when  it  was  submitted  (ot  the  de- 
fendants, that  the  evidence  offered,  as  to  the  judgment  by 
default,  was  not  the  best  evidence,  as  it  should  be  proved 
by  an  examined  copy  of  the  record ;  and  that  the  entry  in  the 
Prothonotary*8  book  did  not  support  the  allegation  in  the 
declaration,  that  judgment  by  default  was  signed  against 
the  plaintiff,  as  it  merely  contained  the  names  of  the  parties 
to  the  cause,  and  the  fee  payable  to  the  office  on  mak- 
ing such  entry.  The  learned  Judge,  being  of  opinion  that 
the  objection  was  well  foundied,  directed  a  nonsuit. 

Mr.  Serjeant  Taddy  now  applied  for  a  rule  nisi,  that 
this  nonsuit  might  be  set  aside,  and  a  new  trial  granted; 
and  submitted,  that  it  was  not  necessary  for  the  plaintiff 
to  prove  the  allegation  as  to  the  judgment  by  default, 
as  it  merely  went  to  ^he  consequential  damage  he  had 
sustained,  and  not  |to  the  gist  of  the  action,  which  was 
the  negligence  of  the  defendants  in  having  allowed  such 
judgment  to  be  signed  against  him,  as  is  stated  in  the 
declaration;  and  that,  in  an  action  for  a  tort,  a  plain- 
tiff is  not  bound  to  prove  the  whole  of  tl^  facts  alleged 
in  his  declaration  by  way  of  special  damage ;  for  that,  if  he 
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prove  that  he  has  sustained  an  injury  by  the  misconduct 
of  the  defendant^  it  is  sufficient. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  there 
is  no  pretence  for  this  application.  The  plaintiff  should 
have  shewn  that  the  judgment  by  default,  which  had  been 
signed  against  him,  had  been  completed.  He  could  not 
bring  a  writ  of  error  without  it.  Besides,  it  b  stated  on 
the  record  that  final  judgment  was  afterwards  sued  out 
against  the  plitintiff,  and  execution  issued  thereon;  and 
such  judgment  should,  at  all  events,  have  been  proved  by 
the  production  of  an  examined  copy  of  the  record. 


1828. 


GODBFBOY 

9. 

Jay. 


Mr.  Justice  Pabk  concurred. 

Mr.  Justice  Burrough. — It  is  quite  clear,  that  the 
judgment-roll  should  have  been  carried  in,  as  the  plaintiff 
in  the  original  action  might  have  been  compelled  to  make 
up  the  record.  The  plaintiff  could  not  shew  that  he  had 
sustained  any  damage,  without  proof  of  the  judgment. 
He  should,  therefore,  have  produced  the  judgment-roll,  or 
an  examined  copy  of  the  record,  which  would  have  con- 
tained the  judgment  by  default,  as  well  as  the  final  judg- 
ment; and  it  appeared  at  the  trial,  that  the  judgment-roll 
had  not  been  carried  in. 

Rule  refused. 


Phillips  r.  Crutchlet. 


MondaVf 
Jan,  28tA. 


J  HIS  was  an  action  of  assumpsit  for  a  breach  of  promise  in  an  action  for 
of  marriage.  The  declaration  contained  four  counts.   The  ^^^^l!^ 

riage,  the  pro- 
mises declared 
on  were;  jfr«l,  to  marry  on  request;  §eeondly,  the  like,  assigning  for  breach,  that  the  defendant  had 
married  another;  thtrdly,  to  marry  within  a  reasonable  time;  and,  laaiUf,  to  marry  generally.  The 
proof  was,  that  the  defendant  had  said  that  he  would  marry  the  plaintiff  in  July:^Ue\d,  that,  not- 
withstan^ngthis  Tailtoce,  the  Jury  were  warranted,  by  the  evidence,  in  inferring  a  promise  to  mar- 
ry geneiany ;  and  that  Jthe  plaintiff  was  entitled  to  recover  on  the  last  count  of  the  declaration. 
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1828.  firit^  to  marry  the  plaintifF  on  request,  with  a  common 
breach ;  the  second^  to  marry  her  on  request,  assigning 
for  breach,  that  the  defendant  had  married  another;  the 
Jhirdy  to  marry  the  plaintifF  within  a  reasonable  time ; 
and  the /ourthy  to  marry  her  generally.  At  the  trial,  be- 
fore Mr.  Justice  Burroughs  at  Westminster,  at  the  ad- 
journed Sittings  after  the  last  Term,  it  appeared,  that,  in 
several  comrersations  between  the  plaintiff  and  defendant, 
the  latter  said  that  he  would  marry  her  in  July;  that  he 
should  be  happy  to  be  married  sooner,  but  that  he  must 
provide  for  his  sister,  who  had  kept  his  house  for  him, 
which  could  not  be  done  before  Julys  and  he  always  men- 
tioned that  month  as  being  fixed  on  by  him  for  the  mar- 
riage. It  was  also  proved  that,  before  July,  the  defend- 
ant married  another  woman.  For  the  defendant,  it  was 
submitted,  that  neither  of  the  counts  in  the  declaration 
could  be  supported,  as  the  only  promise  proved  was,  to 
marry  at  a  given  time,  namely,  in  the  month  of  JiUy.  The 
learned  Judge,  however,  thought  there  was  sufficient  evi- 
dence of  a  general  promise,  and  the  Jury  found  a  verdict 
for  the  plaintiff'-'Damages,  SOO^. 

Mr.  Serjeant  Wilde  now  applied  for  a  rule  nisi,  that 
this  verdict  might  be  set  aside,  and  renewed  the  objection 
raised  at  the  trial,  viz.  that  there  was  no  evidence  to  sup- 
port either  of  the  counts  of  the  declaration,  as  the  defend- 
ant had  fixed  July  as  the  month  in  which  the  marriage 
was  to  take  place,  and  the  promises  were  merely  stated  to 
be,  to  marry  the  plaintiff  on  request,  or  within  a  reasona- 
ble time. 

But  the  Court  were  of  opinion,  that,  as  the  declaration 
contained  a  count  on  a  general  promise  to  marry  the  plain- 
tiff, it  was  sufficient;  and  more  particularly  so,  as  it  was 
proved  that  the  defendant  had  married  another  woman 
previously  to  the  month  oiJuly;  that  there  was  sufficient 
evidence  of  a  general  promise;  and  that  it  was  enough 
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for  the  plaintiff  to  shew  that  the  defendant  had  married 
another. 

Rule  refused  (a). 


(«)  In  PatUrj.  Dthcos  (1  Stark. 
N.  P.  C.  82),  the  plaintiff  declared 
00  promises — to  marry  in  six  or 
seren  moaths — to  marry  in  a  rea- 
sonable time — and  to  marry  gene- 
rally. The  evidence  was,  that 
the  defendant  had  said  that  he 
irouVi  marry  the  plaintiff  in  six 
months,  or  in  a  month  after 
Ouristami.  It  was  submitted  for 
the  defendant,  Utat  the  promise 
prored  raried  from  that  laid  in 
the  first  count,  and  that,  as  a  ape- 
tml  promise  appeared  in  evidence. 


no  general  promise  could  be  pre- 
sumed. But  Lord  EUenhorough 
left  it  to  the  Jury  to  say,  whether 
or  not  they  would,  from  the  dr- 
cumstances,  presume  a  general 
promise  to  marry  (which  the  law 
would  condder  as  a  promise  to 
marry  within  a  reasonable  time), 
and  whether  the  declaration  of  the 
defendant  had  any  other  effect 
than  to  render  that  definite  and 
certun,  which  before  was  uncer- 
tun.  The  Jury  found  for  the 
plaintiff. 


Goodman  r.  Kennell. 

J  HIS  was  an  action  on  the  case,  brought  by  the  plain- 
tiff to  recover  damages  for  an  injury  which  he  had  sus- 
tained by  having  been  knocked  down,  and  run  over,  by  a 
horse,  which  a  person  of  the  name  of  Cocking  was  riding. 
The  declaration  contained  two  counts.  The  first  stated, 
that,  on  the  Ist  Jultfy  18^,  the  defendant  was  possessed 
of  a  certain  horse,  which  was  under  the  care,  government, 
and  direction  of  a  certain  servant  of  the  defendant,  who 
was  then  riding  the  same  in  and  along  a  certain  public 
and  common  highway,  to  wit,  at  &c. ;  nevertheless,  that 
ihe  defendant,  by  his  said  servant,  so  carelessly,  negligent- 
ly, and  improperly,  rode,  governed,  and  directed  the  said 
horse,  that  by  and  through  the  carelessness,  negligence, 
and  improper  conduct  of  the  defendant,  by  his  said  servant 
in  Uiat  behalf,  the  said  horse  of  the  defendant  ran  and 

Court  refused  to 


Monday^ 
Jan.  28M. 

A  person  occa- 
sionally em- 
ployed by  the 
defendant  as  his 
aenrant,  being 
sent  out  by  him 
on  his  business, 
took  the  hone  of 
another  person, 
in  whose  ser* 
vice  he  also 
worked,  and,  in 
going,  rode  over 
the  plaintiff.  At 
the  trial,  it  was 
left  to  the  Jury 
to  say,  whether 
or  not  the  horse 
was  taken  by 
the  servant  with 
the  implied  con- 
sent or  authori- 
ty of  the  defend- 
ant; and  they 
having  found  a 
verdict  for  the 
plaintiff,  the 
grant  a  new  trial. 
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1828.  Struck  against  the  plaintiff,  then  being  upon  the  said  high- 
way,  and  then  and  there  knocked  him  down  with  great 
force  and  violence  to  and  upon  the  ground,  and  the  said 
horse  then  and  there  ran  and  passed  upon  and  over  the 
plaintiff;  whereby  his  shoulder  bone  was  dislocated,  and 
he  was  otherwise  greatly  injured,  prevented  from  attend- 
ing to  his  business,  and  put  to  expense  in  his  cure.  The 
second  count  was  similar  to  the  first,  only  stating  that  tie 
defendant  was  riding  the  horse.  The  defendant  pleaded 
the  general  issue. 

At  the  trial,  before  Mr.  Justice  Park,  at  GuildhaU,  at 
the  Sittings  after  the  last  Term,  it  appeared,  that  the  horse 
on  which  Cocking  was  riding,  did  not  belong  to  the  defend- 
ant, nor  was  Cocking  his  regular  servant,  but  was  only  oc- 
casionally employed  by  him,  and  others  in  the  neighbour- 
hood in  which  he  lived,  as  such ;  and,  amongst  others,  by 
the  owner  of  the  horse  in  question.    It  also  appeared, 
that,  on  the  day  stated  in  the  declaration,  the  defendant 
had  sent   Cocking  to  take  a  book  from  his  house  at 
Vauxhall  to  FumivaFs  Inn,  for  which  he  gave  him  a 
shilling,  and  that  he  had  taken  the  horse  from  a  stable 
that  was  occupied  by  the  defendant  jointly  with  the  owner 
of  the  horse,  which  he  was  in  the  habit  of  attending  to, 
and  occasionally  exercising;  but  it  did  not  appear  that 
he  rode  it  to  Holbom,  on  the  day  in  question,  by  the 
orders  either  of  the  owner  or  of  the  defendant;  nor  that 
he  communicated  to  either  that  he  was  about  to  do  so ; 
and,  on  the  owner  being  called  as  a  witness,  he  said,  that 
he  had  expressly  ordered  Cocking  never  to  ride  his  horse 
to  Town.     It  was  also  proved,  that  Cocking  was  riding 
very  fast,  and,  after  knocking  down  the  plaintiff,  who  was 
crossing  the  road,  galloped  on,  although  requested  to  stop 
by  several  persons  who  witnessed  the  accident.    It  further 
appeared,  that  the  defendant  had  been  summoned  before 
a  magistrate  at  the  Queen  Square  Police  Office,  when  he 
stated,  that  his  horse  was  a  dangerous  horse,  and  that  no 
one  could  ride  him  but  Cocking.    That  statement,  how- 
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ever/  was  denied  by  several  witnesses.  Under  these  cir- 
cumstances, the  learned  Judge  told  the  Jury  that  Coding 
being,  at  the  time  of  the  accident,  the  servant  of  the  de- 
fendant, and  the  horse,  the  defendant's  horse  for  the  occa- 
sion, it  was  for  them  to  say,  whether  or  not,  from  the  cir- 
cumstances, they  could  infer  that  the  horse  had  been  used 
by  Coding,  by  the  direction  of  the  defendant,  or  with  his 
implied  consent;  and  he  told  them,  that  the  defendant  was 
responsible,  if  such  an  authority  could  be  presumed  from 
the  eiddence.  The  Jury  found  a  verdict  for  the  plaintiff- 
Damages,  &U. 

Mr.  Serjeant  Toddy  now  moved  that  that  verdict  might 
be  set  aside,  and  a  new  trial  granted,  on  the  ground, 
that,  as  the  horse  on  which  Cocking  rode  was  not  the  de- 
fendant's horse,  and  the  rider  not  in  his  absolute  service 
or  employ;  and  as  he  rode  the  horse  on  the  day  in  question 
without  the  knowledge  or  consent  either  of  the  defendant  or 
of  the  owner,  and  not  in  the  ordinary  discharge  of  his  duty, 
the  defendant  could  not  be  deemed  amenable  for  a  damage 
sustained  by  his  wrongful  act.  He  submitted,  that  if  a 
person  employ  a  servant  to  carry  a  parcel,  and  he  take 
the  horse  of  another,  unknown  to  his  employer,  and  an  in- 
jury happen  in  consequence,  it  could  not  be  contended 
for  a  moment  that  the  latter  is  responsible;  for,  if  it 
were  so,  every  master  might  be  ruined  by  the  improper 
acts  of  his  servant,  done  without  his  knowledge  or  autho- 
rity ;  that  here  there  was  no  evidence  of  any  authority  given 
by  the  defendant  to  Cocking  to  use  the  horse ;  and  the  own- 
er stated,  that  he  had  prohibited  him  from  riding  it*to  Lon- 
don; that,  although  it  was  stated  at  the  trial,  that  the  de- 
fendant at  the  Police  Office  said  that  the  horse  was  his,  that 
was  expressly  contradicted  by  affidavits;  and  that,  as  the 
damages  were,  under  the  circumstances,  excessive,  the  de- 
fendant was  at  all  events  entitled  to  a  new  trial,  on  pay- 
ment of  costs. 

VOL.  I.  s 
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Mr.  Justice  Park. — ^A  master  would  not,  oertdnly,  be 
liable  for  an  act  done  by  his  serrant  whilst  riding  the  horse 
of  another,  without  his  knowledge,  or  against  his  consent. 
But,  in  the  present  case,  the  question  was,  whether  or  not 
there  was  stifficient  evidence  of  an  assent  or  authority,  ei- 
ther express  or  implieil,  from  the  defendant  to  Cocking,  to 
use  die  horse.  Cocking  was  sent  by  the  defeildant  to  Town 
on  his  business,  and  he  took  the  horse,  which,  it  was  prov- 
ed, he  was  in  the  habit  of  riding  or  exercbing.  There  were, 
therefore,  strong  grounds  from  which  the  Jury  might 
infer  such  an  assent;  particularly  as  it  was  sworn  that  the 
defendant  had,  before  a  magistrate,  admitted  the  horse  to 
be  his;  and  he  afterwards  refused  to  name  the  owner , 
although  he  resided  in  the  same  house  with  him,  they  be- 
ing joint  occupiers  of  the  house  as  w^U  as  of  the  sta- 
ble; and,  shortly  before  the  accident,  each  had  a  horse 
there ;  and  although  Cockingj  who  was  called  as  a  witness 
for  the  defendamlt,  stated,  that  the  horse  in  .question  was 
the  horse  of  another  .person,  and  that  he  had  taken  it  with- 
out the  knowledge  or  consent  either  of  the  defendant  or 
of  the  owner,  yet,  as  he  prevaricated,  and  was  contradicted 
on  several  other  {Krnits,  the  Jury,  probably,  did  not  attach 
much  credit  to  his  testimony.  The  damages  appear  to  me 
to  be,  under  all  the  circumstances,  extremely  moderate ; 
for  the  plaintiff  was  an  aged  man,  and  was  most  seriously 
injured,  and  will  probably  feel  the  effects  of  the  accident 
as  long  as  he  lives. 

Lord  Chief  Justice  Best. — ^As  I  am  tiow  put  kt  posses- 
sion of  aH  the  facts  of  (bis  case,  and  distinctly  understand 
how  the  point  was  left  to  the  Jury,  I  am  of  of«mon  that 
it  was  rightly  left.  It  has  been  truly  skid,  thatt  a  ser- 
vant's riding  the  horse  of  another,  wfdunit  the  asdent  or 
authority  of  his  master,  cannot  render  the  latter  answerable 
for  his  acts.  But  here  the  question  was,  wbeth^  tiwre 
was  not  sufficient  evidence  to  shew  that  Cockii^  was  rid« 


Kennell. 
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ing  the  horse  with  the  defendant's  assent,  and  on  his  bu-  1S28. 
siness*  It  was  proved,  that  Cocking  was  the  servant  of  qoodmaw 
the  defendant;  that  the  horse  was  in  his  stable;  and  that, 
<>n  the  day  the  accident  happened,  Cocking  was  going  on 
the  defendant's  business  or  employment.  The  proof  of 
these  three  facts  was  sufficient  to  raise  a  strong  presump- 
tion, that  Cocking  was  using  the  horse  with  the  defendant's 
consent ;  and  although  tl^ere  was  contradictory  evidence 
in  this  respect,  and  Cocking  stated  that  he  had  taken  the 
horse  improperly,  yet  he  swore  to  several  other  facts  which 
were  expressly  contradicted  by  other  witnesses,  and  left 
the  plaintiff  a  primd  facie  case,  and  unanswered.  Ano- 
ther strong  circumstance^  and  which  might  have  had  con- 
siderable weight  with  the  Jury,  was,  that  the  defendantre- 
ftised  to  teU  to  whom  the  horse  belonged.  Such  conduct 
was  highly  improper,  and,  connected  with  the  other  cir- 
cumstances of  the  case,  tended  to  shew  that  the  horse  was 
used  on  his  business.  I  am  therefore  of  opinion,  that  there 
is  no  sufficient  ground  to  disturb  this  verdict  The  plain- 
tiflT  was  clearly  entitled  to  recover  damages  for  the  injury 
he  had  received  through  the  improper  conduct  of  Cocking^ 
who  was  employed  by  the  defendant,  and  in  his  service 
at  the  time  of  die  accident 

Mr.  Justice  Bvrbough.  — ^This  case  was  properly  left  to 
die  Jury ;  and  I  see  no  reason  to  be  dissatisfied  with  their 
verdict 

Mr.  Justice  Gaseleb  concurring — 

Rule  refused. 


s2 


CASES  IN  HILARY  TERM, 


Jan!tstk.  Benson  r.  Hippixjs. 

By  a  charter-  J  HIS  was  an  action  of  assumpsit  on  a  special  agreement, 

nfng^'dayi^  were  ^^^  fi^*^  count  of  the  declaration  stated — That,  before  the 

f*r^  ^niliind  "'**^^'*8  ^^  ^^  promise  of  the  defendant,  thereinafter  next 

unloading  a  car-  mentioned,  a  certain  charter-party  had  been  made  and.en- 

and^ten"day8  4>n  tered  into,  between  the  plaintiff,  as  owner  of  the  ship 

andSbSIfdrr''  Trusty,  and  one   Bennett   T/tomas  GiUam,   merchant; 

laying  daya,  at  whereby  it  was  agreed  between  them,  that  the  said  ship, 

XQL  per  day ; 

and  by  the  uu  being  tight^  staunch,  &c.,  should,  with  all  convenient  speed, 

was  to  be  paid  ^^^  ^^^  proceed  to  QucbeCf  or  as  near  thereunto  as  she 

BBjterehwrur-  might  Safely  get,  and  there  load,  from  the  factors  of  the 

condgncethaT-  said  merchant,  a  full  and  complete  cargo  of  square  masts^ 

cargo  in  the  de-  ycUow  pine  timber,  and  deals,  &c.,  but  not  exceeding  what 

fw  BS*'he*«?'  *^^  could  reasonably  stow  and  carry,  over  and  above  her 

gaged,  in  writ-  tackle,  &C.;  and  beinir  so  loaded,  that  the  said  ship  should 

ing,  to  pay  the  ®  , 

owner  the  freight  proceed  therewith  to  London,  and  deliver  the  same  on  being 

(anddemufrage,  P&i<l  freight  as  in  the  charter-party  mentioned  (the  act 

^^V^^'rll  ^^  ^^^*  ^^-  ^^'*  excepted) ;  and  that  the  freight  should  be 

Mpeettoputkim'  paid  on  Unloading  and  right  delivery  of  the  cargo,  one 

$eu  in  the  place  ,  o  o  .r     ^  o 

of  the  charterer,  half  in  cash,  the  remainder  in  approved  bills  at  four  months 

^n'detaioed!^  following ;  and  that  fifty  running  days  should  be  allowed 

in  unloading  her  ^hg  g^ij  merchant  (if  the  ship  was  not  sooner  despatched) 

theUy-dayiand  for  loadiqg  the  ship  at  Quebec,  and  unloading  at  London, 

rage  in  the^char-  &nd  ten  days  on  demurrage,  over  and  above  the  said  lay- 

Hdr'thatThe  ^"*f   ^^V^     **    ^^''  P^^  ^^V*     ^^^    ^^^^   *^®    ®^*P    ^^"^^ 

defendant  was  discharge  in  the  Docks  if  required  by  the  freighters,  they 

owner  for  inch  paying  two  thirds  of  the  dues. — The  plaintiff  then  averred, 

detention.  ^j^^^^  before  the  making  of  the  promise  of  the  defendant 
thereinafter  next  mentioned,  the  ship  had  sailed  and 
proceeded  to  Quebec,  and  there  loaded,  from  the  factors  of 
the  said  merchant,  a  full  and  complete  cargo,  according  to 
the  terms  of  the  charter-party,  and  therewith  sailed  and 
proceeded  to  London,  and  was,  before  the  making  of  the 


IN  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  IV. 


847 


defendant's  promise^  ready  to  discharge  her  cargo  in  the  i^^* 
Docks  there,  and  that  certain  persons  using  the  name,  benson 
style,  and  firm  of  John  Pirie  ^  Co.^  to  whom  the  cargo  of  ^ 
,  the  said  ship  was  consigned,  had  requested  the  defendant 
to  sell  the  same  for  diem,  tlie  said  John  Pirie  %  Co, ;  of 
all  which  said  several  premises  the  defendant  had  notice. 
And  thereupon,  afterwards,  to  wit,  on  &c.,  at  &c.,  in  con- 
sideration that  the  plaintiff,  at  the  special  instance  and  re- 
quest of  the  defendant,  would  deliver  to  him,  the  defend- 
ant, the  said  cargo,  according  to  the  terms  of  the  charter- 
party,  he,  the  defendant,  undertook  and  promised  the 
plaintiff,  to  pay  him  the  freight,  primage,  and  likewise  « 
demurrage,  for  the  same,  if  any  demurrage  should  be,  or 
become,  due.  The  plaintiff  then  averred,  that  he,  confid- 
mgy  &c.,  did  deliver  to  the  defendant  the  said  cargo,  to 
wit,  at  &c.;  and  that  the  said  ship  was,  without  the  act  of 
God,  &c.  &c.,  kept  and  detained,  in  the  loading  thereof  at 
Quebec^  and  in  the  unloading  diereof  at  London^  for  along 
space  of  time,  to  wit,  for  the  space  of  fifty  days,  over  and 
above  the  said  fifty  running  days  in  the  charter-party 
mentioned;  whereby,  a  large  sum  of  money,  to  wit,  the 
sum  of  100/.  for  ten  of  the  said  days,  over  and  above  the 
said  fifty  running  days,  being  at  and  after  the  rate  of  10/. 
per  day,  became  and  was  due  and  payable  firom  the  de- 
fendant to  the  plaintiff;  and  that  the  plaintiff,  for  the  de- 
tention of  the.  said  ship  for  forty  days,  residue  of  the  said 
fifty  days,  during  which  the  said  ship  was  kept  and  de- 
tained over  and  beyond  the  said  fifty  running  days  as 
aforesaid,  reasonably  deserved  to  have  from  the  defendant 
a  further  large  sum  of  money,  to  wit,  the  sum  of  400/./ 
whereof  the  defendant  afterwards,  to  wit,  on  &c.,  at  &c., 
had  notice,  and  was  then  and  there  requested  by  the  plain- 
tiff to  pay  him  as  well  the  said  sum  of  100/.,  as  the  said 
sum  of  400/.,  according  to  his  said  promise  and  undertake 
ing;  and  assigned  for  breach,  non-payment  of  both  these 
sums. 


S48  CASES  IN  HILARY  TERM, 

In  the  second  count,  the  defendanf  s  prcmiise  was  stated 
thus : — viM.  '*  That  m  oonsideratioa  that  the  plaintiff,  at  the 
request  of  the  defendant,  would  deliver  to  him,  the  defend- 
ant, the  cargo,  according  to  the  terms  of  the  charter-party ; 
he,  the  defendant,  undertook  and  promised  the  plaintiff 
to  pay  him  the  freight  and  primage,  and  demurrage  for  the 
same,  if  any  demurrage  should  be  due,  and  in  every  re- 
^Hfci  to  put  Mmseyin  the  place  of  the  saidB.  T.  Gillam, 
the  charterer  of  the  ship,  so  far  as  respected  the  agree-^ 
ment  made  with  the  plaintiff  for  the  said  royage."  It  was 
then  averred — that  afterwards,  to  wit,  on  &c.,  at  &c.,  the 
defendant  requested  the  plamtiff  to  discharge  the  cargo  in 
the  Docks,  and  that  he,  confiding  &c.,  did  afterwards,  to 
wit,  on  &c.,  at  &c.,  deliver  to  him,  the  defendant,  the  said 
cargo  in  the  Docks  at  London^  to  wit,  at  &c.,  and  that  the 
ship  was,  without  the  act  of  God,  &c.,  kept  and  detained  in 
the  loading  thereof  at  Quebec ^  and  in  the  unloading  thereof 
at  London^  fifty  days,  over  and  above  the  said  fifty  running- 
days  in  the  charter-party  mentioned ;  whereby  the  sum  of 
IQOL  for  ten  of  the  said  days,  over  and  above  die  said  fifty 
running-days,  being  at  and  after  the  rate  of  10/.  per  daj, 
became  due  and  payable  firom  the  defendant  to  the  plain- 
tiff for  demurrage,  according  to  the  terms  of  the  charter- 
party,  and  the  tenor  and  effect  of  the  promise  and  under- 
taking of  the  defendant  in  that  behalf;  and  the  plaintiff^ 
for  the  detention  of  the  said  ship  for  forty  days,  residue  of 
the  said  fifty  days,  during  which  the  ship  was  so  kept  and 
detained  over  and  beyond  the  said  fifty  running  days,  and 
for  being  deprived  of  the  use  of  the  ship,  and  of  all  the 
profits  thereof,  during  the  time  she  was  so  kept  and  de- 
tained ;  and  for  the  maintaining  the  master  and  crew  of  the 
said  ship,  during  the  said  forty  days,  reasonably  deserved 
to  have,  of  and  from  the  defendant ;  and  the  defendant  ac^ 
cording  to  his  promise  and  undertaking,  and  the  said  agree- 
ment BO  made  for  the  voyage,  became  liable  to  pay  to  the 
plaintiff  the  further  sum  of  400/. ;  whereof  the  defendant 
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afterwards,  to  wit,  oq&c,  at&c.,  had  notice;  assigning         IS28. 
for  breach  non-paym^it  of  those  sums,  as  in  the  first  count. 
There  were  also  counts  for  demurrage,  and  the  com- 
mon money  counts.     The  defendant  pleaded  the  general 
issue. 

At  the  trial,  before  Mr.  Justice  Gaseleey  at  GuildhaU^ 
at  the  adjourned  Sittings  after  the  last  Term,  it  appeared 
that  the  plaintiff  was  a  ship-owner,  and  the  defendant  a 
timber-broker  in  London;  that  a  charter-party  had  been 
made  and  entered  into  on  the  18th  March^  1805,  by  the 
plaintiff,  as  owner  of  the  ship  Truaiy^  and  B.  T.  OiUamy 
on  a  voyage  from  London  to  Quebec,  and  back  to  London, 
with  a  cargo  of  timber;  and  fifty  running  days  were  to  be 
allowed  for  loading  and  unloading,  and  ten  days  on  demur- 
rage over  and  above  the  laying  days,   at  10/.  per  day. — 
For  the  plaintiff,  the  master  proved  that  the  vessel  had  been 
detained  in  loading  at  Quebec  ten  days,  beyond  the  fifty 
running  days,  as  Oittam  the  charterer  had  not  provided  a 
proper  cargo  of  timber ;  that  she  arrived  at  London  with 
the  cargo  on  the  19th  September,  1805,  and  was  report- 
ed at  the  Custom-house  on  the  00th ;  and  that,  in  conse- 
quence of  the  crowded  state  of  the  Docks,  she  was  detain- 
ed there  thirty  days  before  the  cargo  was  cleared.     The 
plaintiff  reftised  to  deliver  the  cargo  to  the  order  of  Messrs. 
Pirie  ^  Co.,  the  consignees,  unless  he  had  an  undertak- 
ing that  the  person  to  whom  he  delivered  it  would  perform 
all  the*  stipulations,   on  the  part  of  the  charterer,  ex« 
pressed  in  the  charter-party.    The  cargo,  immediately  on 
its  arrival,  having  been  placed  by  Messrs.  Pirie  ^  Co*  in 
the  hands  of  the  defendant  for  sale,  he  entered  into  the 
following  agreement  contained  in  a  letter  addressed  to 
the  plaintiff. 

"  London,  Sept.  01st,  1805. 
*^  Mr.  Tliomas  Benson, 
"  Sir, — Messrs.  JbAnPtrie  %  Co.,  the  consignees  of  your 
ship  Trusty's  cargo,  having  placed  it  in  my  hands  for  sale. 
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1828.  I  hereby  engage  to  pay  you  the  freight  and  primage  (and 
demurrage  if  any  be  due)5  and  in  every  respect  to  put  my- 
self in  the  place  of  Mr.  Gillam,  the  charterer,  so  far  as  re- 
spects the  agreement  for  the  said  Quebec  voyage.    I  am, 

*^-  a  J.  Hippiusr 

The  ship  had  not  begun  to  unload  at  the  time  the  agree- 
ment was  signed  by  the  defendant,  and,  by  the  bill  of  lad- 
ing, Messrs.  Pirie  Sf  Co.f  the  consignees,  were  only  to 
pay  freight  as  per  charter-party.  The  defendant  paid 
100/.  into  Court,  to  cover  the  ten  days' demurrage  at  Qiie- 
bec^  and  the  plaintiff  sought  to  recover  for  the  further  de- 
tention of  the  ship  in  unloading  at  the  Docks. — ^For  the  de- 
fendant it  was  admitted,  that,  as  between  GiUam  the  char- 
terer, and  the  plaintiff,  if  the  delay  arose  from  the  crowded 
state  of  the  Docks,  and  without  any  fault  of  the  master,  the 
charterer  would  be  liable;  but  it  was  contended  that  the 
question  was  not  between  him  and  the  plaintiff,  but  be- 
tween him  and  the  defendant,  and  that  the  latter  was  mere- 
ly a  third  party;  and  that  the  consignees,  for  whom  he  act- 
ed, had  only  contracted  to  pay  freight  as  by  the  bill  of  lad- 
ing, ^nd  not  demurrage ;  and  that,  as  the  ship  had  not 
begun  to  unload  at  the  time  the  defendant  entered  into 
the  contract,  it  was  impossible  to  say  what  delay  might 
afterwards  arise  in  discharging  the  cargo.  The  learned 
Judge,  however,  was  of  opbion,  that  the  engagement 
by  the  defendant  to  pay  the  freight  and  demurrage, 
did  not  refer  to  the  bill  of  lading;  'and  as  he  had  un- 
dertaken to  put  himself  in  every  respect  in  the  place 
of  the  charterer,  he  was  equally  liable  as  Gillam  him- 
self. The  Jury  accordingly  found  a  verdict  for  the  plain- 
tiff for  300/.,  for  thirty  days'  detention  in  unloading  the 
cargo  at  the  Docks,  at  10/.  per  day,  according  to  the 
rate  of  the  days  of  demurrage  in  the  charter-party. 
Leave,  however,  was  reserved  to  the  defendant  to  move 
to  set  aside  the  verdict,  and  that  a  nonsuit  might  be 
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entered,  in  case  the  Court  should  be  of  opinion  that  the         1828. 
plaintiff  was  not  entitled  to  recover. 

Mr.  Serjeant  Toddy ,  now  applied  accordingly,  and  sub- 
mitted— in  ihe^rsi  place,  that  there  was  no  sufficient  con- 
sideration moving  between  the  plaintiff  and  defendant,  ap- 
parent on  the  face  of  the  contract  or  agreement,  under 
which  he  was  sought  to  be  charged  in  this  action;  and 
he  cited  the  cases  of  Wain  v.  fFarkers(a)f  and  Saunders  v. 
Wakefield  (b),  which,  with  several  subsequent  decisions, 
he  contended,  were  expressly  in  point  to  shew  that  there 
must  not  only  be  a  good  consideration  for  a  promise  in  writ- 
ing to  pay  the  debt  of  another,  as  well  as  for  any  other  pro- 
mise, but  that  the  consideration  for  the  promise,  as  well  as 
the  promise  itself,  must  appear  on  the  face  of  the  agree- 
ment on  whidi  the  action  is  founded;  and  that  here  there 
was  no  consideration  moving  from  the  plaintiff  to  the  de- 
fendant; but  that  the  consideration,  if  any,  moved  from 
Messrs.  Pirie  ^  Co.,  the  consignees»  who  had  placed  the 
cargo  in  the  defendant's  hands  for  sale.  And  he  insisted 
that,  at  all  events,  the  declaration  could  not  be  supported, 
as  it  stated  (in  both  counts)  that,  in  consideration  that 
the  plaintiff  would  ddiver  the  cargo  to  the  defendant, 
he  undertook  to  pay  the  freight  &c.,  and  the  agreement 
stated,  that  the  consignees  had  placed  the  cargo  in  his 
hands  for  sale. — Secondly ,  that  by  the  terms  of  the  agree- 
ment, the  defendant  could  only  be  liable  for  the  demurrage 
due  at  the  time  of  his  signing  that  instrument,  and  not 
for  contingent  damages  for  future  detention  or  delay, 
which  were  altogether  distinct  from  and  independent  of 
demurrage,  which  was  expressly  provided  for  by  the  terms 
of  the  charter-party — that  if  the  ship  had  lost  a  season  by 
delay  or  detention  beyond  the  lay-days,  or  days  of  de- 
murrage, expressed  in  the  charter  party,  it  could  not  be  con- 

(«)  5  Eatty  10.  {b)  4  Barn,  k  Aid.  696. 
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1S88.  tended,  that  the  defendant  would  be  liable  to  the  full  extent  * 
of  such  loss; — that  the  consignees  could  only  be  liable  for 
^freight  according  to  the  tenns  of  the  bill  of  lading,  and 
the  defendant  only  undertook  to  pay  the  demurrage  due 
ftom  the  charterer  at  the  time  of  entering  into  the  agree- 
ment, which  he  properly  paid  into  Court ; — that  there  was 
no  agreement  in  the  charter-party  to  pay  demurrage,  if 
the  ship  should  be  detained  beyond  the  days  therein  spe- 
cified;— and  that  it  must  be  implied  from  the  defendant's 
contract,  that  he  meant  to  pay  the  demurrage  then  date, 
if  any  should  be  due,  and  not  to  render  himself  liable  for 
contingent  damages  arising  from  the  delay  or  detention 
of  the  ship  in  the  Docks. 

Lord  Chief  Justice  Best. — This  was  an  action  brought 
by  the  plaintiff,  as  owner  of  the  ship  Trust jft  in  which  he 
sought  to  recover  from  the  defendant  a  compensation  m 
damages  for  a  delay,  in  unloading  her  cargo  in  the  Docks, 
beyond  the  days  of  demurrage  stipulated  for  by  the  char- 
ter-party. Two  objections  have  been  raised  as  to  the  plain- 
tiff's right  to  recover:  Jirstf  that  there  is  no  considera- 
tion, apparent  on  the  face  of  the  contract,  moving  from  the 
plaintiff  to  the  defendant,  and  that  Wain  v.  WarUers,  and 
several  subsequent  decisions,  shew,  that  an  action  cannot 
be  maintained,  unless  the  consideration  for  the  defend- 
ant's promise,  as  well  as  the  promise  itself,  be  expressed  in 
the  contract  or  agreement,  for  the  breach  of  which  the  de- 
fendant is  sought  to  be  charged.  But  I  am  of  opinion,  that  a 
consideration  suflSciently  appears  for  the  purpose  of  main- 
taining this  action.  The  contract  is  loosely  worded,  and  is 
in  the  shape  of  a  letter  from  the  defendant  to  the  plaintiff, 
wherein  he  states  that  Messrs.  Pirie  Sf  Co.,  the  con- 
signees of  the  plaintiff's  ship's  cargo,  having  placed  it 
in  his  hands  for  sale,  he  engages  to  pay  the  plaintiff  the 
freight  and  primage,  and  demurrage  if  any  were  due. 
Considering  the  reladVe  situations  of  the  parses,  this'ap- 
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pears  to  me  to  be  a  sufficient  consideration,  as  between  the 
plaintiff  and  defendant.    The  former  was  the  owner  of  the 
ship,  and  Messrs.  Pirie  ^  Co.  were  the  consignees  of  the 
cargo,  and  had  placed  it  in  the  defendant's  hands  for  sale; 
and  therefore,  if  the  phdntiff,  as  such  owner,  would  deliver 
the  cargo  to  the  defendant,   he  undertook  to  pay  the 
ire^ht,  primage,  and  demurrage,  which   the  charterer 
was  bound  to  pay.    Secondly,  it  has  been  insisted,  that 
the  plaintiff  is  not  entitled  to  recover  for  the  delay  in  un- 
loading at  the  Docks  beyond  the  ten  days'  demurrage,  as 
stipulated  or   provided  by  the  charter-party.     But  the 
defendant  expressly  undertook  to  pui  himself  in  every 
respect  in  the  place  of  the  charterer.     He  made  him- 
self liable  not  only  to  pay  the  freight,  &c.,  due  firom 
Messrs.  Pirie  ^Co.,  the  consignees,  but  to  put  himself  in 
the  place  of  the  charterer,  so  far  as  respected  the  agree- 
ment for  the  voyage  in  question.  Whatever,  therefore,  Gil- 
lam^  the  charterer,  was  bound  to  pay,  the  defendant  agreed 
to  be  liable  for;  and  there  can  be  no  doubt  but  that  Gillam 
would  be  liable  to  the  plaintiff,  as  well  from  the  evidence 
adduced  at  the  trial,  as  from  the  terms  of  the  charter-party. 
If  parties  stipulate  by  such  an  instrument,  that  fifty  run- 
ning days  are  to  be  allowed  for  loading  and  unloading, 
and  ten  days  on  demurrage  above  those  days,  at  10/.  per 
day,  the  .charterer  is   liable   for  any  detention  beyond 
such  days  of  demurrage ;  for,  in  point  of  fact,  detention  and 
demurrage  amount  to  the  same  thing,  as  the  latter  is  a 
compensation  due  to  the  ship-ow^er  from  the  freighter, 
by  reason  of  any  delay  or  detention  of  the  ship  beyond 
the  time  expressed  in  the  charter-party;  and  as  the  de- 
fendant agreed  to  put  himself  in  the  place  of  the  charterer, 
he  is  liable  to  the  plaintiff  for  the  ship's  detention  at 
the  Docks  until  the  cargo  was  finally  discharged.    It  was 
admitted  a,%  the  trial,  that  the  delay  in  unloading  the  car- 
go was  attributable  to  the  crowded  state  of  the  I)ocks, 
and  not  to  any  act  or  £Etult  of  the  master.    As,  therefore. 
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the  vessel  was  prevented  from  being  unloaded  within  the 
lay  days  and  days  of  demurrage  allowed  by  the  ch^rter-r 
party,  the  charterer  was  liable  for  the  detention  of  the 
ship  beyond  that  period ;  and  if  she  were  to  be  detained 
at  the  expense  of  the  charterer,  on  die  one  hand ;  as  the 
defendant  had  agreed  to  place  himself  in  his  situation,  he 
b  equally  liable  on  the  other. 

The  rest  of  the  Court  concurring — 

Rule  refused. 


Tkwidmf, 
Jan.  SUt. 

In  trover  for  le- 
yenl  letters,  ooe 
of  which  was 
addressed  to  the 
plaintiff;  and  the 
others  to  N.  if., 
or  to  the  plain- 
tiff; if  >r.  A  had 
left  EngUmd, 
the  Court  order- 
ed the  proceed- 
ings to  be  stay- 
ed, on  the  de- 
fendant's deli- 
vering up  to  the 
plaintiff  the  let- 
ter addressed  to 
him,  and  paying 
the  costs  of  the 
action  and  appli- 
cation, if  the 
plaintiff  would   ' 
accept  the  same 
in  discharge  of 
the  action;  but 
ordered,  that  if 
he  would  not 
accept  that  let- 
ter,  and  did 
not  recover  da- 
mages for  the 
others,  or  should 
recover  nomi- 
nal damages 
only  for  that 
oflkred  to  be  de- 
livered up,  he 
was  to  pay  the] 
costs  of  the  ac- 
tion. 


Earle  v.  Holderness. 

A.  RULE  was  obtained  by  Mr.  Serjeant  WildCf  on  a  for- 
mer day  in  this  Term,  calling  on  the  plaintiff  to  shew 
cause,  why,  upon  delivering  up  to  him,  or  to  his  attorney,  a 
certain  letter  or  padket  in  the  possession  of  the  defendant, 
superscribed,  "  Mr.  Earle,  Claphafn,  Surrey,*'  and  upon 
payment  by  the  defendant  to  the  plaintiff  of  his  costs  in 
this  cause,  up  to  the  present  time,  to  be  taxed  by  one  of 
the  Prothonotaries,  all  further  proceedings  should  not  be 
stayed.  The  affidavit  in  support  of  the  rule  stated — that 
this  was  an  action  of  trover,  and  brought  against  the  de- 
fendant, in  consequence  of  his  having  refused  to  deliver 
over  to  the  pldntiff  certain  letters  or  packets,  received 
by  the  defendant  from  Demerara; — that,  in  consequence 
of  the  recent  death,  in  London,  of  one  Mrs.  Ann  Hew^ 
lings,  the  defendant  received  a  written  notice  from  one 
Haydon,  the  brother  of  the  deceased,  claiming  to  be  her 
next  of  kin,  forbidding  the  defendant  to  part  with  or 
deliver  up  any  letters  or  packets,  in  his  possession,  ad- 
dressed to  her,  or  to  any  person  connected  with  her  afikirs; 
and  that  the  defendant  also  received  a  written  notice  from 
one  Keman,  claiming  to  be  executor  of  the  last  will  of 
Mrs.  HewUngs,  also  forbidding  him  to  part  with  or  de-> 
liver  any  letters  addressed  to  her,  excepting  to  him,  Ker-- 
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nan;— that,  being  in  possession  of  some  letters  or  packets  1828. 
variously  superscribed,  and  all,  as  the  defendant  believedi 
relating  to  or  connected  with  the  deceased's  affiursj  he 
took  advice  of  counsel;  and  being  advised  that  he  must  re- 
tain the  letters  or  packets  in  question  in  his  possessioHi 
he,  the  defendant,  in  consequence,  refused  to  deliver  any 
part  thereof  to  the  plaintiff; — that  the  defendant  proposed 
to  open  the  letters  or  packets,  in  the  presence  of  the 
plaintiff  and  the  person  claiming  to  be  the  deceased's  next 
of  kin,  and  executor; — and  that  he  was  advised,  and  be- 
lieved, that  he  had  a  good  and  substantial  defence  to  this 
action,  upon  the  merits,  excepting  as  to  one  letter  or 
packet  in  his  possession,  superscribed,  ^*  Mr.  Earle, 
dapAafiij  Surrey,'*  upon  which,  doubts  having  arisen  as 
to  the  defendant's  right  of  detaining  the  same,  he  was  de- 
sirous of  delivering  up  such  last-mentioned  letter  or 
packet  to  the  plaintiff.  The  learned  Serjeant  relied  on 
the  case  o(  Pickering  v.  Truste{a)f  where,  in  an  action 
of  trespass  for  seizing  leather,  the  Court  ordered  the  pro- 
ceedings to  be  stayed  on  the  defendant's  restoring  it,  or 
paying  its  full  value,  together  with  the  costs  of  the  action. 

Mr.  Seijeant  Taddtf  now  shewed  cause,  on  affidavits, 
which  stated — ^That,  for  several  years  last  past,  the  phtintiff 
had  had  considerable  transactions  and  dealings  with  Mrs. 
Heu>ling8t  otDemerara,  and  since  of  London,  lately  de- 
ceased, by  buying  and  sielling,  exporting  and  sending  out 
to  Demerara,  divers  goods;  and  that,  at  the  time  of  her 
death,  she  was  indebted  to  him  in  a  considerable  sum,  on 
account  of  such  goods; — that  he  had  also  been  in  the 
habit  of  receiving  remittances  and  orders  for  the  purchase 
of  other  goods,  from  the  friends,  and  also  from  the  esta- 
Uishment,  of  lAr%^ HetoUngM,  through  the  defendant; — 
that,  since  her  death,  the  defendant  had  had  transmitted 

(«)  7  Term  Rep.  53. 
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1^^»        to  him,  and  iMid  received,  various  packages  and  letters^ 
£j^,„^        containing  remittances  and  orders  for  goods,  intended  for 
,.     *-  the  plaintiff,  which  the  defendant  had  refased  to  deliver 

up  to  hhn ;  that  is  to  say,  one  letter  or  packet,  contain- 
ing enclosures,  supposed  to  be  remittances  or  orders,  ad- 
dressed to  the  plaintiff,  by  the  description  of,  ^'Mr.  JSarfe, 
Clapham/'  one  other  letter,  addressed,  ''  Mrs.  A,  Hew- 
lingSf  or  Mr.  Thomas  Earle  (meaning  the  plaintiff),  if 
Mrs.  HewUngs  has  left  Englandy"*  containing  certain  en- 
closures of  orders  or  bills  of  exchange,  as  the  plaintiff  was 
informed  and  believed;  one  other  letter,  addressed  to,  and 
superscribed,  **  Mrs.  A.  HewUngs,  or,  should  she  have 
left  England,  do  me  the  fevour  to  forward  this  to  Mr. 
Thomas  Earle  (meaning  die  plaintiff),  Claphami"  con- 
taining, as  the  plaintiff  was  informed  and  believed,  vari- 
ous bills  of  exchange  and  orders  fbr  ium; — that  he  made 
many  appfioations  to  the  defendant  fer  the  letter  or 
packet  addressed  to  him,  and  also,  with  the  approba- 
tion and  concurrence  of  the  said  Mr.  Keman,  fbr  the 
other  letters  or  packages  enclosing  biUs  of  exchange 
and  orders,  and  addressed  to  the  said  Mrs.  Hewlmgs, 
or  to  the  plaintiff  in  case  she  should  have  left  jEJn^- 
lamd;  but  that  the  defendant  had  refttsed  to  hand  over 
the  same  to  tixe  plaintiff:  whereby  he  had  sustained,  and 
stil  might  sustain,  considerable  loss  and  injury  by  llie  de- 
tention of  the  aaid  letters.^ — Under  these  circumatanoes, 
the  learned  Seijeant  contended,  liiat  the  defendant  had  no 
right  to  detain  either  of  these  letters;  and  Aat  tUi  ease 
wns  distingniahafale  from  Pidkeritig  v.  Trmsie,  as  there  ^im 
wbole  of  the  goods  were  offisred  to  be  restored  to  the 
plaintiff;  and  herd  Kenyan  «dd(a):  ^'Fofnerly,  such 
an  application  woiild  not  have  been  auooess&L  The 
Court,  in  answer  to  an  nppiioation  to  bring  goods  into 
Court,  used  to  say,  they  had  no  warehouse  for  such  par* 

(«)  7  Ttrm  Rep.  54. 
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pose ;  and  the  rule  was  confined  to  the  instance  of  bringing  182B. 
money  into  CJourt."  And«  in  the  late  case  of  Ttteker  v. 
Wr^ki{a),  this  Court  refused  to  stay  proceedings  in  an 
action  of  trover,  on  the  defendant's  deliYering  up  to  the 
plaintiff  the  goods  Amt  which  the  action  was  brought,  on 
payment  of  the  Yalae  thereof;  such  value  not  having  been 
ascertained  at  the  time  of  bringing  the  action;  and  Lord 
Chief  Justice  Best  dateresaid:  ''Such  a  motion  as  this 
was  never  made  before ;  and,  i£  acceded  to,  it  would,  in 
effect,-  convert  the  officers  of  this  Court  into  a  jury.^' — So, 
here,  there  is  no  ground  for  the  application*  The  defend- 
ant must  determine  whether  he  will  defend  die  action  or 
not;  and  he  cannot  separate  one  letter  firam  several  others 
on  which  die  pfadntiff  has  declared,  and  move  that  all  fur- 
ther proceedings  in  the  cause  may  be  stayed*  Afl  the  let*- 
ters  relate  to  one  and  the  same  concern,  and  stand  on  the 
same  grounds ;  and,  as  the  action  was  w^  founded  at  the 
ttne  it  was  brought,  d^  defendant  cannot  depriv^e  the 
plaintiff  of  his  right  to  proceed,  nor  ocan  he,  by  giving  up 
a  part  of  the  original  demand^  vjir*  the  letter  to  which  it  is 
admitted  diat  the  plaintiff  was  entitled,  leave  hitti  tx>  go 
down  to  trial  on  a  doubtful  claim,  by  which  his  original 
cause  of  action  may  be  altogether  defeated. 

Mr*  Serjeant  WUde,  in  support  of  his  rule. — The  pkdh- 
tiff  may  proceed  for  the  recovery  of  the  other  letters,  if  fai^ 
think  fit;  but  the  Court  will,  at  all  events,  order  die  pno- 
oeedings  to  be  stayed,  quoad  that  letter  which  the  defend- 
ant is  ready  to  deliver  up.  It  appears  that  he  had  wious 
transactions  with  Mrs.  HewUngSf  who  formerly  resided  «t 
Demerara,  but  lately  died  in  Laniiotu  The  letters,  as  a^t 
out  in  the  plaintiff's  affidavits,  af^pear  to  have  been  ad- 
dressed to  her,  and)  if  she  should  have  left  EnglaM^  then 
to  the  plaintiff.    On  her  death,  her  reipreselitatives  stood  in 

(«}  3Biiiff.M. 
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1898.  her  place,  and  the  rights  of  all  parties  were  not  only  altered 
thereby,  but  the  alternative,  by  which  the  plaintiff  could  lay 
claim  to  "these  letters,  never  happened,  as  Mrs.  HeMngs 
never  left  England.  The  defendant  offered  to  open  all  the 
letters  so  addressed  in  the  presence  of  the  plaintiff^s  attor- 
ney, and  is  now  willing  to  give  up  that  directed  to  him;  and 
the  defendant  had  notice  from  the  executor  and  next  of  kin 
of  Mrs.  HewUngs  not  to  deliver  them  up.  The  defendant 
did  not  become  possessed  of  the  letters  by  any  act  of  hb 
own,  but  as  her  agent;  and,  in  Pickering  v.  Trutie^  the 
C!ourt  stayed  the  proceedings  even  in  an  action  of  tretpoM^ 
on  the  defendant's  undertaking  ^  restore  the  goods,  or  pay 
the  value  of  them ;  and  in  Brunsdon  v.  Atuiin  (a),  in  trover, 
by  the  assignees  of  a  bankrupt,  for  a  steam-engine,  &c.  the 
Court  of  King*s  Bench  made  a  special  rule  for  aUtying  the 
proceedings,  on  the  defendant's  delivering  to  the  plaintifis 
a  part  of  the  goods  for  which  the  action  was  brought,  and 
payment  of  costs  up  to  that  time,  provided  the  pluntiffi 
would  accept  thereof  in  discharge  of  the  action;  or,  other- 
wise, that  the  articles  delivered  should  be  struck  out  of  the 
declaration,  and  the  plaintiffs  be  subject  to  costs,  unless 
they  should  obtain  a  verdict  for  the  remainder  of  the  goods, 
or  prove  a  deterioration  of  the  part  delivered  up. 

Lord  Chief  Justice  Best. — That  case  appears  to  me  to 
be  precisely  in  point.  There,  the  action  was  brought  for 
the  whole  of  a  steam  engine;  and  the  defendant  admitted 
that  he  had  no  defence  as  to  part,  and  that  he  was  ready 
to  deliver  it  up  to  the  plaintiffs,  and  pay  the  costs  of  the 
action  up  to  the  time  of  the  delivery;  and  the  Court  of 
King's  Bench  ordered  the  proceedings  to  be  stayed  on 
terms.  Here,  it  appears  that  the  defendant  has  a  num- 
ber of  letters  in  his  possession,  to  recover  which  the  pre- 
sent action  is  brought;  but  he  says,  that  he  has  a  good 

(a)  Tidd't  Practice,  8lhedt.  671. 
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defence,  and  right  to  detain  aU  but  one,  which  he  is  ready  1828. 
to  deliver  up  to  the  plaintiff.  When  the  Court  once  went  "eai^^ 
the  length  of  saying,  that,  if  all  the  goods  sought  to  be  re-  «• 

covered  by  an  action  of  trover  were  brought  into  Court, 
or  restored  to  the  plaintiff,  they  would  stay  the  proceed- 
ings, they  decided  the  principle  on  which  this  application 
may  be  sustiuned ;  for  in  principle  no  valid  distinction  can  be 
drawn  between  the  delivery  of  the  whole,  and  that  of  a  part, 
of  the  articles  sought  to  be  recovered.  It  is  true,  the  rule 
moat  be  specially  framed,  according  to  the  case  in  Tidd, 
vur.  iSiat,  on  the  deUvery  of  part,  the  plaintiffs  might 
proceed  in  &e  action  for  the  recovery  of  the  remainder. 
This  may  be  assimilated  to  payment  of  money  into  Court, 
where,  if  a  plaintiff  churn  100/.,  and  the  defendant  bring 
501.  into  Court,  if  the  plaintiff  proceied  in  the  action, 
the  sum  brought  in,  is,  by  the  terms  of  the  rule,  to  be 
struck  out  of  the  declaration  and  paid  out  of  Court  to 
him;  and  if  he  proceed  to  trial,  and  do  not  prove  more  to 
be  due  to  him  than  the  sum  brought  in,  he  must  pay  the 
defendant  his  costs ;  but,  if  more  appear  to  be  due  to  him, 
he  is  entitled  to  a  verdict  for  the  overplus  and  costs.  Here, 
as  the  defendant  has  applied  to  stay  the  proceedings,  it  is 
quite  clear  that  he  must  pay  the  plaintiff  his  costs  of  the 
action  up  to  this  time,  as  well  as  of  the  application;  and 
the  rule  must  be  drawn  up  according  to  the  terms  of  that 
in  Brumiden  v.  Austin. 

Mr.  Justice  Park. — I  yield  to  the  decision'of  the  Court 
^King's  Bench  in  that  case.  I,  at  first,  thought  this  was 
a  novel  application,  but  am  now  of  opinion  that  the  pro- 
position made  by  the  defendant  is  fair  and  reasonable. 
The  earliest  application  to  stay  proceedings  in  an  action 
of  trover,  on  brin^g  the  goods  specified  in  the  declara- 
tion into  Court,  was  in  Royden  v.  Batty  (a),  where  the  de- 

(«)  Barnes,  2d  Edit.  4to,  284. 

vol..  I.  T 
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1826.  fendant  obtained  a  rule  to  bring  bed  curtains,  &c.  into 
Court,  which  was  discharged,  as  he  had  cut  and  dtered 
them.  Here,  however,  the  letter  may  be  given  up,  as  it 
has  received  no  injury  by  being  in  the  custody  of  the  de- 
fendant. 

Mr.  Justice  Burrouoh. — I  am  of  ^nion  that  this  is  a 
most  reasonable  application  on  the  part  of  tihe  defendant. 

Mr.  Justice  Gasbue. — ^In  the  early  history  of  our  kw, 
the  Courts  would  not  allow  goods  to  be  brought  into  Court 
in  an  action  of  trover,  or  order  the  proceedings  to  be  stayed 
on  delivering  them  up  to  the  plaintiff:  and  in  FUher  v. 
Prince,  Jjord  Mansfield  said  (a),  he  was'  aware  of  cases 
where  a  laced  head  (6),  a  gold  watch,  a  diamond  ring,  and 
Gdmese  pictures,  were  refused  to  be  brought  in.    But, 
when  the  principle  for  so  doing  is  once   established, 
there  appears  to  me  to  be  no  distinction  between  the  de- 
livery of  the  whole,  and  liie  delivery  of  a  part  only.    The 
case  oiBruMden  v.  Austin,  is  precisely  in  point,  and  this 
rule  must  be  drawn  up  according  to  the  rule  in  that  case, 
tfMT.  that,  upon  payment  of  the  costs  of  this  application, 
the  defendant  shall  be  at  liberty  to  ddiver  to  the  plaintiff 
the  letter  addressed  to  him;  and  if  the  plaintiff  shall  ac- 
cept sUch  letter,"with,the  costs  of  the  action  and  of  this  mo- 
tion, in  discharge  of  the  action,  all  fiirtiier  proceedings 
shall  be  stayed : — if  he  will  not  accept  it  in  such  discharge, 
the  plaintiff  to  be  at  liberty  to  proceed  to  trial  iqK>n  the 
present  decl«ration ;  and  if  he  do  not  recover  damages 
for  the  other  letters,  or  nominal  damages  only  for  die  letter 
offered  to  be  delivered  up,  then  the  plaintiff  shall  pay  the 
costs  of  the  action.    On  these  terms,  the  rule  was  made 

Absohtte* 

(«)  3  Burr.  1306.  (i)  2  Str.  822. 
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1828. 

Hanson  v.  Blakey  and  Another.  Thur^y, 

Jan,  Sist. 

(In  the  SI  St  Mafff  1826,  a  commission  of  bankrupt  was  The  defendanu, 
issued  against  the  defendants,  who  were  thereupon  declar-  rup^^were  sued, 
ed  bankrupts.    They  had  been  previously  indebted  to  the  f^^  "Offered 

*  "^  r  ./  ^    ^        judgment  by 

plaintiff  in  the  sum  of  15/.  for  money  lent.    In  Triniiy  definutin  7Vi- 
Term,  18^,  the  plaintiff  commenced  an  action  in  this  finfiju^me^nt 
Court  against  them,  arrested  and  held  them  to  bail  for  rndeSon^' 
15/.,  and  afterwards  filed  a  dedaration.    The  defendants  j^s^^^  thereon, 
suffered  judgment  by  default  in  that  Term,  and  the.  plain-  Term  following 
tiff,  at  the  beginning  of  the  last  Term,  entered  up  final  swe^ber  in 
judgment,  and  sued  out  a  fieri  facias  ther^n,  which  ^^^^n^anTsob- 
was  -delivered  to  the  sheriff  of  Yorkshire  to  be  executed,  tained  their  cer- 
On  the  13th  November  last,  the  defendants  obtained  their  the  same  day, i\i€ 
certificate,  it  being  duly  allowed  and  confirmed  by  the  [e"ed[ 'Jf ^e' 
Lord  Chancellor  on  that  day;  and  they  gave  notice  to  notwithstanding 

^    o  ^  notice  that  the 

tbe  plaintiff  and  his  attomies,  that  their  certificate  had  defendanu*  cer- 
been  so  aDowed,  and  that,  if  the  pkintiff  attempted  to  Sio'JiJ^d^'^i*^^^^^ 
seize  the  defendants'  goods,  or  to  arrest  them,  under  about  to  sell  the 

^  goods  seisedy 

any  process  in  the  action,  application  would  be  made  to  the  defendants 
the  Court,  or  a  Judge,  to  set  aside  the  proceedings;  but  ^^^  debumd 
the  plaintiff  did  not  withdraw  the  writ  firom  the  sheriff,  ^naerwS^^^ 
who,  on  the  said  13th  November,  seized  a  stack  of  hay  be-  order,  to  abide 
longing  to-the  defendants,  and  was  about  to  sell  the  same  motion.  On  ap- 
under  the  execution,  when  they  gave  the  above  notice,  ^c  defendanu 
On  the  29th  November,  the  defendants  caused  an  appli-  ^  have^t^e  mo- 

*  *         ney  paid  out  to 

cation  to  be  made  to  Mr.  Justice  Gaselee,  to  be  relieved  them,  the  Court 

from  the  execution,  on  the  ground  that  they  had  obtained  fere;  but  left  the 

thfiir  certificate  befoi^  the  levy  was  made;  and  on  the  ^l^S^^eM; 

4fli  December,  that  learned  Judge  ordered  that  the  she-  although  it  was 

.--,,--  i^rtT  1  ii-      >Mi>ted  tfaati  by 

nil  should  restore  to  the  defendants  the  goods  taken  m  the  6  Oeo.  4, 

execution,  and  that  the  proceedmgs  under  the  executicm  ^i^o^^^u 

diouU  be  suspended,  upon  payment  into  Court,  by  the  ^^(^l^' 

defendants,  of  47/.  2*.  the  amount  of  the  debt  and  costs,  to-  rupts  are  pro- 
gether  with  sheriff's  poundage,  &c.,  to  abide  the  event 

T  2 
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of  any  application  to  the  Court,  by  either  party,  to  hare 
the  same  paid  out.  The  money  was  accordingly  paid  in 
by  the  defendants. 

Mr.  Serjeant  Peake,  on  an  affidavit  of  the  above  facts^ 
on  the  first  day  of  this  Term,  obtained  a  rule  calling  on 
the  plaintiff  to  shew  cause  why  the  above  sum  of  47/.  Ss., 
and  21.  7s.  Id.  (for  sheriff's  poundage),  paid  into  Court  by 
the  defendants^  pursuant  to  the  ab«ve  order,  should  not 
forthwith  be  paid  out  to  them ;  and  why,  in  the  mean  time,  all 
further  proceedings  in  the  cause  might  not  be  stayed.  The 
learned  Serjeant  relied  on  the  case  of  Lister  v.  Mundell  (a), 
where,  a  fieri  facias  having  been  issued  against  a  bank- 
rupt before  he  had  obtained  his  certificate,  but  not  exe- 
cuted until  afterwards,  the  Court  ordei^ed  the  goods  to  be 
restored,  although  the  bankrupt  had  not  pleaded  his  cer- 
tificate according  to  the  statute  5  Geo.  2,  c.  80,  s.  7  (6) ; 
and  he  contended  that  although  that  statute  was  repealed 
by  the  6  Geo.  4,  c.  16,  yet,  that  the  lS6th  section  of  that 
act  (e),  must  be  taken  in  pari  materid  with  the  7th  section 
of  the  former  statute,  which  has  been  held  to  apply  to 
goods  taken  in  execution,  and  not  to  be  confined  to  the 
person  of  the  debtor. 

Mr.  Serjeant  Wilde  now  shewed  cause,  on  affidavits 
which  stated,  that,  on  the  13th  November  (the  day  the  de- 


(a)  1  Bos.  &  Pul.  427-  bankrupt  shall  be  disduuxed  up- 
( h)  By  which  it  is  enacted,  "  that  on  common  bail." 
every  bankrupt  (having  conform-  (c)  By  which  it  is  enacted,  **  that, 
ed)  shall  be  discharged  from  all  any  bankrupt  who  shall,  after  his 
debts  by  him,  her,  or  them,  due  certificate  shall  have  been  al- 
or  owing  at  the  time  he,  she,  or  lowed,  be  arrested,  or  have  any 
they,  did  become  bankrupt.  And  action  brought  against  him,  for 
that,  in  case  any  such  bankrupt  any  debt,  claim,  or  demand*  there- 
shall  afterwards  be  arrested,  pro-  by  made  proveable  under  the 
secuted.  or  impleaded,  for  any  debt  commission  of  such  bankrupt, 
due  before  such  time  as  he,  she,  shall  be  discharged  upon  conunoa 
or  they,  became  bankrupt,  such  bul." 
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lendants*  certificate  was  allowed),  the  sheriiF's  oflScer  en-  1828. 
Cered,  by  virtue  of  a  warrant  on  the^./a.j  and  seized  the 
bay  stack  in  question,  in  part  execution  of  the  warrant. 
The  learned  Serjeant  insisted,  that,  under  these  circum- 
stances, there  could  be  no  ground  for  this  application, 
the  writ  of  fieri  facias  having  been,  sued  out  long  before 
the  defendants  had  obtained  their  certificate,  and  the  levy 
made  under  it  on  the  same  day.  He  submitted  that  the 
question  depended  on  the  ISlst  section  (a)  of  the  statute  6 
Geo.  4,  as  w^U  as  on  the  l^th ;  and  that  the  case  of  Lister 
T.  MvmdeU  was  altogether  inapplicable,  as  those  sections  va- 
ry m  terms  from  5  Geo.  2,  c.  30,  s.  7,  and  the  126th  section 
applies  only  to  the  discharge  of  the  person  of  a  bankrupt 
arrested,  or  in  custody,  after  having  obtained  his  certifi- 
cate; and  that  here,  the  plaintifi^,  as  a  creditor,  had  a  just 
demand  against  the  defendants  before  they  obtained  their 
certificate,  and  the  action  was  properly  brought;  and  as 
the  Court  can  only  i9terfere  in  a  case  of  personal  arrest, 
and  as  the  Legislature  in  passing  the  statute  6  Geo,  4, 
did  not  intend  that  it  should  apply  to  property  acquired 
by  a  party  before  he  obtained  his  certificate,  such  pro- 
perty must  be  available  to  his  creditors  for  a  debt  previous- 
ly due,  and  which  the  debtor  is  morally  bound  to  pay. 

Mr.  Serjeant  Peaie,  in  support  of  his  rule. — The  pro- 
Tisions  of  the  statute,  6  Geo.  4,  c.  16,  as  far  as  they  are 
applicable  to  this  question,  are  the  same,  in  effect,  as  those 


(d)  By  winch  it  is  enacted* "  that,  he  became  bankrupt,  and  from  all 

cvcTf  bmiduupt  who   shall  have  clums  and  demands  thereby  made 

daly  surrendered,  and  in  all  thin^  proveable  under  the- commission, 

conformed  himself  to  the  laws  in  in  case  he  shall  obtain  a  certifi- 

ibrce  (»ncenung  bankrupts,   at  cate  of  such  conformity,  so  signed 

the  dme  of  issuing  the  commission  and  allowed,  and  subject  to  such 


Mm,  shall  be  discharged     provisions  as  thereinafter  direct- 
from  aU  debts  due  by  him  when     ed." 
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1828.  in  5  Geo*  2,  c.  SO,  and  although  goods  taken  in  execu- 
tion are  not  mentioned  in  the  recent  act«  yet  the  case  of 
Lister  v.  MundeU  u  an  express  authority  to  shew  that 
they  fall  within  it.  HerCi  the  property  seised  was  in  the 
possession  of  the  defendantSi  as  in  lA^er  v.  MundM;  and 
the  Court  will  not  try  the  question  whether  they  have  a 
right  to  hold  it  as  against  their  assignees  or  third  persons; 
but  the  question  is^  whether  or  not  th^  are  entitled  to  have 
it  restored  by  the  party  levying,  they  having  obtained 
their  certificate  before  the  levy  was  made.  In  Lister  v. 
MundeU,  the  application  was  similar  in  terms  to  the  present, 
and  Lord  Chief  Justice  Eyre  there  said: ''  By  refusing  the 
application  we  shall  drive  the  defendant  to  his  auditd  que* 
reldg  and  I  take  it  to  be  the  modem  practice  to  interpose 
in  a  summary  way,  in  all  cases  where  the  party  would  be  en- 
titled to  relief  on  an  auditd  quereldJ*  The  proceeding 
by  auditd  quereld  is  now  become  obsolete^  and  the  ISlst 
section  of  the  statute  6  Geo.  4,  expressly  provides  that 
a  bankrupt,  who  shall  have  obtained  bis  certificate,  shall 
be  discharged  from  all  debts  due  by  him  when  he  became 
bankrupt,  and  fit>m  all  claims  and  demands  proveable 
under  the  commission. 

Lord  Chief  Justice  Best.  — I  am  of  opufuon,  that  this 
application  ought  not  to  be  granted.  No  Judge  who 
ever  sat  in  Westminster  Hall  could  entertain  more  respect 
for  the  opinions  of  Lord  Chief  Justice  Eyre  than  I-  do. 
He  generally  acted  with  great  caution;  but  in  Lister 
V,  MundeU  he  appears  to  have  come  to  a  too  rapid  con- 
clusion, when  he  said,  that  he  took  it  to  be  the  modem 
practice  to  interpose  in  a  summary  way,  in  eM  cases 
where  the  party  would  be  entitled  to  relief  on  an  auditd 
quereld.  If  the  circumstances  of  a  case  be  perfectly 
clear,  the  Court  will  not  drive  a  party  to  the  expeAo-of 
suing  out  such  writ,  but  will  relieve  him  on  motion.  The 
proceeding  by  auditd  quereld  is  by  no  means  obsolete; 
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tar  in  Hetoes  t.  Mottj  and  Dalhy  ▼•  Mott{a),  where  bail,  1828. 
being  fixed  with  the  debt,  and  having  paid  it,  sued 
the  principal,  and  obtained  judgment  after  a  commission 
of  bankrupt  had  issued  against  him,  but  before  he  had  ob- 
tained his  certificate;  and,  after  he  had  got  it,  the  bail  in 
the  second  action  applied  to  be  exonerated,  on  the  ground 
that  the  pkintifts  (the  bail. in  the  original  action)  might 
prove  their  debt  under  the  commission,  by  virtue  of  the 
statute  49  Geo.  .3,  c.  181,  s.  8,  the  Court  refused  to  inter- 
fere summarily,  but  left  the  bail  to  their  writ  of  auditd  que' 
reld;  and  during  my  brother  Onslow's  argument  in  sup- 
port of  the  motion.  Lord  Chief  Justice  Gibbs  said:  "  This 
application  is  in  the  shape  of  an  audUd  quereld.  Why 
did  not  the  defendant  avail  himself  of  it  as  a  defence  to 
the  acticm?"  And  afterwards,  in  delivering  the  opinion  of 
the  Court,  be  said  (6),  ''  ire  are  quite  clear,  that  if  the 
defendant  have  any  remedy,  he.  ought  to  avail  himself  of 
it  by  auditd  quereld.  The  Court  will  never  decide  this 
on  a  summary  motion,  without  giving  the  othler  party  an 
opportunity  of  bringing  his  writ  of  error."  So,  if  we  were 
now  to  decide  this  matter  on  motion,  although  we  might 
draw  a  wrong  conclusion,  there  ^could  be  no  appeal  to 
any  other  Court  to  correct  our  judgment ;  whereas,  if  we 
leave  the  defendants  to  their  auditd  jguereld,  they  may 
bring  a  writ  of  error.  The  principle  oh  which  I  ground 
my  ofunion  is,  that,  in  a  doubtful  case,  the  Court  ought  not 
to  decide  on  motion;  and  it  appears  to  me,  that  this  case 
involves  a  question  of  some  difficulty,  as  it  depends  on  the 
construction  of  a  recent  act  of  Parliament.  I  think  the 
defendants  are  not  entitled  to  any  relief  under  the  lS6th 
section  of  the  act;  if  they  are  entitled  at  all,  it  must  be  un- 
der the  ISist;  and  it  has  beeh  contended,  that,  as  the 
defendants  were  thereby  discharged  from  all  debts  due 

<«)  2  Manh.  37;  8.  C.  6  Tsanu  329.  (h)  2  Marsh.  38. 
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1828.  by  them  when  they  became  bankrupts,  and  from  all  claim? 
made  proveable  under  the  commission,  their  goods  were 
protected,  and  should  not  have  been  taken  under  the  exe- 
cution. But,  were  the  goods  their's?  I  am  strongly  in- 
clined to  think  they  were  not.  Was  not  the  hay-stack 
the  [property  of  their  assignees?  If  it  were,  they  might 
bring  an  action  for  its  value.  It  appears  to  me»  that 
the  LfCgislature  only  intended  to  afibrd  relief  to  the 
person  of  the  bankrupt,  and  not  to  his  property.  It  ia 
quite  clear,  that  the  126th  section  applies  only  to  his  dis- 
charge from  arrest,  after  allowance  of  his  certificate;  and 
although  he  may  be  discharged  from  all  debts  due  by 
him  when  he  became  bankrupt,  yet  his  property,  from 
that  moment,Va8  vested  in  his  assignees.  If  it  had  been  in- 
tended that  a  case  of  this  description  should  fiill  within 
the  meaning  of  the  act,  it  would  have  been  expressly  pro- 
vided for:  but  no  such  provision  is  made. 

Mr.  Justice  Park.— The  lS6th  section  of  the  statute 
6  Geo,  4,  is  in  effect  the  same  as  the  7th  section  of  the  5  Geo. 
2,  c.  «30;  and  the  ISlst  section  of  the  6  Geo.  4,  is  also  a  re- 
enactment  of  the  former  part  of  s*  7  in  the  5  Geo.  2.  If  the 
case  of  Lister  v.  MundeBhad  not  stood  in  our  way,  I  should 
have  felt  no  difficulty;  and  although  Lord  Chief  Justice 
E^e  there  thought  that  the  Court  might  give  that  relief,  in 
a  summary  way,  which  might  be  obtained  by  auditd  querela^ 
yet,  with  the  greatest  possible  deference  to  whatever  fell 
from- him,  I  cannot  but  doubt  that  position.  I  fully  agree 
with  my  Lord  Chief  Justice,  that,  if  a  clear  case  be 
brought  before  the  Court,  the  party  applying  is  entitled 
to  relief  on  motion:  but  the  construction  to  be  put  on  Uie 
ISlst  section  of  the  statute  is  not  free  from  doubt.  The 
.  126th  only  relates  to  the  discharge  of  thejper^of}  of  a  bank- 
rupt arrested  and  in  custody;  and  although  the  ISlst  sec- 
tion may  apply  to  his  debtSy  yet  his  goods,  from  the  time 
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he  became  bankrupt,  must  be  vested  in  bis  assignees,  who 
are  consequently  empowered  to  claim  them ;  and,  there- 
fore, the  defendants  are  not  entitled  to  the  relief  sought 
by  this  application. 

Mr.  Justice  Burrough. — I  concur  in  thinking  that  the 
defendants  cannot  succeed  on  the  present  motion,  as  a 
doubt  arises  on  the  face  of  the  statute.  Besides,  I  have 
another  difficulty,  as  it  appears  that  the  levy  was  made 
on  the  same  day  the  certificate  was  allowed.  It  is  there- 
fore doubtful  which  had  the  priority.  I  remember  a 
case,  where  Lord  EUon  was  called  out  of  his  bed,  on  an 
occasion  of  urgent  necessity,  for  the  purpose  of  sealing  a 
commission. 

Mr.  Justice  Gaselee. — I  am  quite  clear,  that  this  case 
is  not  within  the  126th  section  of  the  statute,  as  that 
clause  applies  only  to  the  person  of  the  bankrupt;  and  as 
I  entertain  considerable  doubt  as  to  the  proper  construc- 
tion to  be  put  on  the  121  st,  and  as  no  question  seems  to 
haye  yet  arisen  on  it,  I  fully  concur  with  the  Court  in  think- 
ing, that  the  defendants  must  be  left  to  their  remedy  by 
awBid  quereld. 

Rule  discharged,  without  costs  (a). 


HANfOSf 

V. 

Blakey. 


(«)  See  die  case  of  Lord  PorU 
d^uUr  r.  PHrie,  2  Wms.  Saund. 
4tli  Edit.  148  b,  where  the  pro- 
ceoSagB  on  an  rnudUi  querelA  are 


set  out,  aod  all  the  nuthorides  col- 
lected. See,  also,  Giles  v.  iVo- 
tkan,  1  Marsh.  226;  S.  C.  5  Taunt. 
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fI^Im.  Heywood  and  Others  v.  Watson. 

The  defendant,  xlIIS  was  an  «Gtion  of  assumpsit.  The  declaration 
mtmr^bavi'  ©ontauied  counts  on  the  prombsory  note  for  1000/.,  set  out 
an  accoont  with  below,  together  with  the  usual  money  oonnts.  The  par- 
who  were  bank-  ticuhuTs  of  demaiidy  delivered  by  the  plaintiffs  under  a 
thL  u/^'r?"^  Judge's  order,  were  aa  follows:  ''  the  plaintiffs  seek  to  re- 
aoooZd^^^d/^  cover  the  whole  jmncipal  and  interest  upon  the  promissory 
might  be  allow-  note  mentioned  in  the  declaration,  and  the  other  counts 
SeV'S^p  we  in  support  of  the  phiintiffs'claun/- 
Xmardf^  At  the  trial,  at  the  Spring  Assises,  1887,  for  the  county 
quired  from  the  of  LoncosteTf  b^orc  Mr.  Barou  Huttockg  a  verdict  was 
notTibr'ioooI,  fouud  for  the  plaintiflh,  for  the  sum  of  1000/.  on  the  counts 
Urn  ^'a  mdety  ^P^'^  ^^  Joote,  8ubjec.t  to  the  opinion  of  the  Court  upon 

of  the  turn  for       ^^  fcJlowinff  CasC  2— 

which  he  had 

thus  become  se-  "  The  plaintiffs  are  bankers  at  Lsoerpool^  the  defend- 
Sbte1i^thr^°'  ant  is  a  merchant  there.  In  the  year  1815,  the  defendant 
h!!!rt^^^buaoed  ^^^^^  ^^  partnership  with  Cyrus  Morrall,  the  payee 
St,  he  indorted  of  the  promissory  note  on  which  this  action  is  brought, 
tibe  pui^tifi.  under  the  firm  of  Morrall  Sf  Watson.  On  the  9th  Febru- 
qi^Sr^^  ^^y*  ^^^'  ^^  ^^  partnership  obtained  from  the  plain- 
ing  indebted  to    tiffs.  who  Were  their  bankers,  permission  to  overdraw  their 

the  plaintiffs,  for 

advances,  to  the  banking  accouut  with  the  plaintifis,  and  Aforratf  gave  to  the 
moo"!,  they  plaintiffs,  as  collateral  security  for  the  said  advances,  his 
lued  the  defend-  separate  promissory  note,  for  2000/.,  which  is  as  follows: 

ant  on  his  note :        *  '^  ^  ' 

--Held,  that 

they  were  enU-  .  "  '  Liverpool,  9th  February,  1824. 

tied  to  recover.  .  £-       '  ,9* 

** '  On  demand,  I  pay  to  Arthur  Heywood,  Esq.,  Sons,  ^ 

Co.  (the  said  plaintiffs),  or  order,  two  thousand  pounds, 

value  received. 

a  MorraU: 

*'  On  the  10th  February,  1824,  the  defendant,  for  the 
purpose  hereinafter  mentioned,  drew  the  promissory  note 
on  which  this  action  was  brought,  which  is  as  follows: 


Hetwood 
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"  '  Liverpool,  10th  February,  1824^. 

^  '  On  demand,  I  promise  to  pay  Cyrus  Morratt,  or 
order,  KMKW.,  value  received.  v. 

Thonuu  Wright  WaUou.'      Wawow. 
Indorsed,  Cyrus  MorralL 

"  No  evidence  was  given  of  express  notice  to,  or  express 
knowledge  by,  the  plaintifis,  of  the  purpose  for  which  this 
note  was  drawn,  or  of  die  letter,  dated  10th  February , 
hereinafter  mentioned.  On  the  said  10th  February,  18S4, 
the  defendant  sent  the  last-mentioned  promissory  note  to 
MonraUy  enclosed  in  a  letter  addressed  to  him,  in  which 
the  defendant  stated,  that  he  deposited  with  him  {MorraU) 
the  note  in  question,  to  meet  his  (JUorralTs)  coUateral  se- 
curity, given,  in  the  said  note  for  ifXtOL,  to  the  plaintiff 
for  the  said  advances,  and  to  secure  to  MorraU  repay- 
ment of  his,  the  defendant's,  moiety  of  that  sum,  or  of  such 
sum  as  MorraU,  individually,  should  have  to  pay  the  plain- 
tiBk  on  the  joint  account  of  himself  (MorraU)  and  the  de- 
fendant. 

*"  The  partnership  of  MorraU  4r  Waison  terminated 
on  the  28th  of  February,  18S6. 

*'  The  plaintiffs  proved  that  they  were  possessed,  before 
June,  1826,  of  the  note  indorsed  by  MorraU  to  them;  but 
it  did  not  appear  how  much  sooner  they  were  so  possess^ 
ed,  or  when  it  was  indorsed  by  MorraU.  -  No  considera- 
tion for  SBch  indorsement  was  proved,  nor  any  application 
to  MorraU,  previous  to  such  indorsement,  for  payment  of 
Us  said  note  for  2000/.,  nor  for  the  payment  of  the  said 
advances.  Neither  the  sud  last-mentioned  note,  nor  the 
said  advances,  or  any  part  thereof,  have  been  paid  by  Mor^ 
raU;  but  the  same  note  remains  unsatisfied  in  the  plain- 
tiff's hands*  The  plaintiffs  have  not  made  any  advances, 
on  account  of  the  partnership  of  MorraU  4r  ff^^tson, 
aince  the  termination  of  the  partnership;  and  neither 
MorraU,  nor  the  defiendant,  was,  at  the  time  when  the  note 
into  the  plaintiffs*  possession,  indebted  to  the  plain- 
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1828.  tiffs,  nor  baa  either  of  them  since  become  indebted  to  the 
pkintiffs,  on  his  separate  account,  unless  the  Court  should 
be  of  opinion  that  the  defendant,  as  maker  of  the  said 
note,  was,  under  the  circumstances  of  this  case,  indebted 
to  the  plaintiffs  as  indorsees  thereof.  The  plaintiffs  are 
MorralTs  bankers.  The  said  advances  amounted  to  1 ,300^ 
which  is  still  unpaid.  They  were  made  to  the  partnership 
o{  Morrall  4r  Wtxtson,  or  on  their  account  jointly,  and  not 
to  Morrall  on  his  account  separately,  and  are  sa  debited 
in  the  pliuntiffs*  books. 

**  The  question  for  the  opinion  of  the  Court  is,  whether 
the  plaintiffs  are  entitled  to  recover  the  said  sum  of  1000^. 
or  any  part  thereof,  on  the  said  counts  on  the  note,  or  not. 
If  the  Court  should  be  of  opinion  that  they  are  so  entitled^ 
the  verdict  is  to  stand:  if  not,  a  nonsuit  is  to  be  en- 
tered." 

Mr.  Serjeant  Russell,  for  the  plaintiffs — after  submitting 
that  they  were  not  to  be  affected  by  the  circumstances 
under  which  the  defendant's  note  was  drawn,  or  the  terms 
on  which  Mofrall  had  obtained  it  from  him,  as  th^re  was 
no  evidence  of  these  facts  being  known  to  them — was  stop- 
ped by  the  Court,  who  called  on 

Mr.  Serjeant  Wilde,  for  the  defendant. — The  only  point 
is,  whether  the  plaintiffs  are  holders  of  the  note  in  ques- 
tion, so  as  to  entitle  them  to  recover  upon  it,  as  against  the 
defendant.  The  inference  of  law,  arising  from  the  £icts 
as  stated  in  the  case,  is,  that  this  action  cannot  be 
maintained.  It  has  been  said,  that  the  plaintiffs  had  no 
notice  of  the  circumstances  under  which  the  note  was 
made,  or  came  into  MorralTs  hands.  The  words  of  the 
case  are,  ^*  no  evidence  was  given  of  express  notice  to,  or 
express  knowledge  by,  the  plaintiffs,  of  the  purpose  for 
which  the  note  was  drawn."  But  there  were  sufficient 
circumstances  connected  with  it,  to  cause  them  to  make  an 
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enquiry^  and  they  should  have  used  due  diligence,  and  en-         1828. 
deavoured  to  obtain  a  knowledge  of  the  fact^  as  to  how,  and 
for  what  purpose,  it  came  to  the  possession  otMarrtUl.   It 
was  made  for  1000/.  payable  without  interest.  That  was  not 
only  against  the  usual  course  of  business,  but  was  a  circum- 
stance, which,  from  the  largeness  of  the  amount,  must  have 
conveyed  to  the  minds  of  holders,  that  the  right  of  Mor- 
r<M,  the  payee,  was  not  unqualified.    It  appears  that  he 
held  the  note  from  February,  1824,  to  1826,  without  hav- 
ing demanded  or  received  any  interest,  although  it  was 
payable  on  demand,  and  for  so  large  a  sum  as  1000/.     The 
plaintiffs  did  not  prove  that  they  were  holders  for  value, 
and  it  is  stated  as  a  fact,  that  when  the  note  came  into 
their  possession,  neither  Morrall  nor  the  defendant  was 
indebted  to  them,  nor  had  either  of  them  since  become  in- 
debted on  his  separate  account,  unless  the  defendant,  as 
maker,  was  indebted  to  the  plaintiffs  as  indorsees  of  the  note. 
It  is  clear,  that  MorraU  could  not  have  recovered  on  the 
note,  as  against  the  defendant,  as  it  was  given  to  him  by 
way  of  indemnity  only ;  and,  imtil  he  was  actually  damnified, 
he  had  no  right  to  claim.     The  defendant's  letter  shews, 
that  the  note  was  given  to  MorraU  as  a  collateral  security 
for  his  liability  on  the  note  for  2000/.  ,*  and  no  application 
was  made  by  the  plaintiffs  to  MorraU,  for  the  payment  of 
that  note ;  and  if  MorraU  could  not  recover  as  against  the 
defendant,  the  plaintiffs  cannot  be  placed  in  a  better  situa- 
tion than  he  stood  in.     It  is  therefore  clear,  that  this  ac- 
tion is  only  an  attempt,  on  the  part  of  MorraU,  to  get 
through  the  plaintiffs,  as  his  bankers,  a  larger  sum  than 
he  himself  could,  under  any  circumstances,  have  recovered 
from  the  defendant.    If  a  person  use,  or  pass  off  to  another, 
a  negotiable  security  absolutely,  when  it  is  deposited  with 
him  by  way  of  indemnity  only,  he  is  guilty  of  a  fraud;  and 
notwithstanding  that  the  party  receiving  it  is  ignorant  of 
that  fact,  yet,  to  entitle  him  to  sue  on  it,  he  must  be  a  holder 
for  a  valuable  consideration;  and  here,  no  consideration  for 
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MarralFt  indonement  to  the  plaintifi  wad  proved,  nor 
was  any  application  previonslymadeto  him  for  payiftent  of 
his  note  for  2000/.  If  an  individual,  to  whom  a  bill  or  note 
is  indorsed,  have  notice  that  the  payee  or  indorsee  holds  it 
merely  as  an  indemnity,  and  receive  it  with  such  notice,  he 
is  not  a  band^fideholder ;  and  here,  the  plaintiffs  notonly  re- 
ceived the  note  from  Morrcdl  two  years  after  it  was  drawn, 
but  they  proved  noconsideration  for  his  indorsement  They 
were  MorralTM  bankers,  and  his  securities  were,  in  all  pro-^ 
bability,  deposited  with  them  as  sw^;  and  if  so,  the  fact 
of  their  having  the  defendant's  note  in  their  possession, 
may  more  naturally  be  referred  to  their  holding  it  as  Mw^ 
reUFs  bankers  or  agents,  than  to  their  holding  it  as  indor- 
sees. If  even  they  had  been  holders  for  value,  and  they  had 
had  notice  of  the  origin  of  the  note,  and  the  purpose  ibr 
which  it  was  made,  they  could  not  be  said  to  be  bond  fide  pos- 
sessed of  it.  There  was  not  only  no  consideration  jMroved, 
but  there  is  no  room  even  for  an  inference  of  a  consideration ; 
for,  although  the  plaintiffi,  as  bankers,  mnght  have  had  the 
note  in  their  possession  as  holders  for  value,  yet  they  did 
not  shew  that  they  were  such  holders.  On  the  whole,  there- 
fore, it  must  be  inferred,  that  the  plaintiflFs  held  the  defen- 
dant's note  in  then-  character  of  bankers  for  MorraU^  and 
not  for  any  advances  made  to  him,  either  individuaHy,  or  on 
the  partnership  account*  He  had  no  power  to  convey  an 
absolute  right,  he  having  a  mere  qualified  interest  in  the 
note ;  and  although  the  plaintiffs  need  not  have  enquired  as 
to  the  circumstances  attending  the  making  of  the  ntirte,  they 
should,  at  all  events,  have  shewn  that  they  received  it 
from  3fortaUy  for  a  valuable  consideration;  and  the  niere 
fact  of  possession  does  not  import  a  title  in  them  to  sue 
the  defendant,  they  having  made  no  demand  oh  Morrall 
for  payment  of  his  note  for  SOOO/.,  nor  for  advances  made 
previously  to  their  receiving  the  note  of  the  defendant. 

Lord  Chief  Justice  Best.— When  aH  the  facts  of  this 
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case  are  looked  at,  it  appears  to  lae  that  there  is  abundant  1828. 
consideration  to  support  this  action*  The  plaintifis  were 
bankers :  the  defendant  and  Morrall  being  in  partnership, 
banked  with  them,  and  overdrew  tlieir  account  to  the 
amount  of  1300/.  In  order  to  induce  the  jdaintiffs  to  al* 
low  the  account  to  be  oTerdrawn  in  die  first  instance, 
Morrall  gscre  them  his  promissory  note  foe  2000/.  and  after- 
wards requb^  from  his  partner,  the  defendant,  his  note  of 
hand  for  1 000/.  as  an  indemni^  for  the  one  half  of  his,  Mor* 
rail's,  liability  to  the  plamtifEs  for  the  said  sum  of  SOOO/. 
This  note  MarraB  afterwards  indorsed  and  gave  to  the 
plamtifis.  It  has  been  said,  that  it  might  have  been  de* 
posited  with  them  in  their  character  of  bankers,  for  safe 
custody,  and  not  paid  to  them  for  a  bond  fide  censidera* 
lion,  or  actual  advance*  If  that  &ct  luid  appesred  in  the 
case,  it  would  have  been  a  very  different  question,  but  it 
is  not  so  found.  The  bankers  held  it  as  a  note  on  whidi 
they  were  entitled  to  sue*  It  has  also  been  said,  that  Moir^ 
roll  could  not  sue  the  defendant  on  this  note.  It  is  un- 
necessary to  enquire  into  that  feet,  as  his  right  cannot  af- 
fect the  present  plaintiffs;  for,  if  there  were  a  good  consi- 
deration between  them,  as  bankers,  and  Morraltf  it  is  suf- 
ficient for  the  purposes  of  this  action.  It  appears  that  they 
were  ignorant  of  the  circumstances  under  which  Morrall 
had  taken  die  note  from  the  defendant,  for  it  is  stated 
that  no  evidence  was  given  of  express  knowledge  by  the 
plaiatiffs  of  the  purpose  for  which  the  note  was  drawn* 
And  if  it  were  given  under  such  drenmstances  as  would 
porevent  them  from  beii^  entitled  to  sue  on  it,  it  was  in- 
combent  on  tibe  defendant  to  have  shewn  that  those  cw» 
cumstances  had  reached  the  knowledge  of  the  plaintifEs 
before  they  received  the  note;  but,  for  any  thing  that  ap* 
pears  to  the  contrary,  it  came  to  their  hands  fer  a  good 
consideration.  I  am  of  opinion,  that,  even  if  the  plaintiffii 
had  been  made  acquainted  with  all  the.  facts  as  stated  in 
the  case,  it  would  not  have  prevented  them  from  suing  the 
defendant.    They  held  MorralFs  note  as  a  security  for 
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1828.  tOOOLf  and  they  also  had  the  security  of  the  defendant's 
note  for  lOpO/.;  and  as  they  had  a  right  to  sue  Marrall 
on  his  note,  so  they  had  an  equal  right  to  sue  the  defend* 
ant  on  his,  which  MorraU  handed  over  to  them  as  a  forther 
or  additional  security;  and  for  which  purpose  it  was  depo* 
sited  by  the  defendant  with  Marrall.  Although  the  de- 
fendant is  now  called  upon  to  pay  a  larger  proportion  of 
the  sum  due  from  him  and  MorraU  jointly  ^  than  his  moiety 
of  the  account  overdrawn,  yet  the  hardship  on  him  might 
have  been  greater;  for  if  the  plaintiffs  had  brought  a  joiat 
action  for  the  recovery  of  the  whole  balance  of  1,3002., 
they  might  have  issued  execution  agwist  the  defendant 
alone,  and  then,  as  in  the  present  case,  he  would  have  had 
to  sue  MorraU  for  contribution.  But  that  has  nothing  to 
do  with  the  plaintiff's  right  to  sue  the  defendant  on  his 
note.  I  am  satisfied  that  they  are  entitled  to  retain 
their  verdict ;  and  I  lament  that  they  have,  by  this  special 
case,  necessarily  suffered  so  great  a  delay  in  obtaining  the 
fruits  of  it.  There  is  a  rule  in  this  Court,  that  if  a  special 
case  be  made  at  Nisi  Prius,  it  must  be  set  down  for  argu- 
ment within  the  firstyb«r  days  of  the  Term  succeeding 
the  trial  (a),  and  it  would  be  extremely  beneficial  if  that 
rule  were  put  id  force. 

Mr.  Justice  Park. — This  is  an  action  brought  by  the 
indorsees  against  the  maker  of  a  promissory  note,  for  lOOOiL, 
payable  to  the  order  of  MorraU,  and  indorsed  by  him  to 
the  plaintifis,  who  were  his  bankers.  They  had  aprimd 
facie  right  to  sue  on  it,  and  it  was  only  incumbent  on  them, 
at  the  trial,  to  prove  the  hand-writing  of  the  defendant 
and  MorraU.  It  has  been  objected,  that,  although  the  case 
states  that  there  was  no  evidence  of  express  notice  to,  or 
express  knowledge  by,  the  plaintiffs  of  the  purpose  for 
which  the  note  was  drawn,  or  given  by  the  defendant  to 
MorraU,  yet  that  the  nature  of  the  whole  of  the  transaction 

(«)  See  Udd's  Vnc^ce,  8th  Edit.  510. 
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was  such  as  to  raise  a  strong  presumption  that  they  were  1828. 
not  Ignorant  of  it  altogether,  the  note  having  been  given 
in  1824,  and  not  shewn  to  be  transferred  to  them  till 
1826 ;  that,  it  having  been  given  merely  by  way  of  in- 
demnifying MorraU  for  the  defendant's  share  of  the  ac- 
count over-drawn,  it  could  not  be  considered  a  negotiable 
instrument;  that/  as  MorraU  himself  had  not  been  called 
upon  to  pay  any  thing  on  account  of  the  sum  for  the  se- 
caring  of  which  his  note  was'  given,  he  could  not  call 
upon  the  defendant;  and  that  the  note  of  the  latter  was 
not  transferable,  and,  consequently,  that  the  plaintiffs  were 
not  entitled  to  recover  upon  it;  and  much  stress  has  been 
laid  upon  the  bill's  being  payable  without  interest ^  and  hav- 
ing been  pennitted  to  remain  unnoticed  so  long,  it  being 
dated  in  February y  1824,  and  this  action  not  having  been 
tried  till  August ^  1827.  But  I  am  clearly  of  opinion,  that 
none  of  these  circumstances  in  any  degree  affect  the  plain- 
tiffs* right,  as,  even  if  they  had  been  aware  of  all  the 
fiurts  stated  in  the  case,  it  would  not  amount  to  a  suf- 
ficient defence  against  their  right  to  recover  as  indor- 
sees; and,  as  it  is  expressly  stated  that  they  had  no 
knowledge  of  the  purpose  for  which  the  note  was  drawn, 
or  given  to  MorraU^  who  indorsed  it  to  them,  the  verdict 
is  perfecdy  right,  and  ought  not  to  be  disturbed. 

Mr*  Justice  Burrouou. — If  the  observations  now  made 
at  the  bar  had  been  addressed  to  the  Jury,  they  might 
possibly  have  had  some  weight,  but  we  can  only  look  at 
tiie' facts  as  they  appear  in  the  case.  I  can  see  no  ground 
for  supposing  that  the  plaintiffs  were  not  the  bond  fide 
holders  of  the  note,  and,  as  such,  entitled  at  law  to  sue 
emit. . 

Mr.  Justice  Gaselee. — ^It  is  not  necessary  to  enquire 
whether  the  plidntiffi  had  notice  of  the  circumstances  un- 
der which  the  note  was  made  or  given  by  the  defendant 
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to  MorraU,  or  mbsLt  lelsef  the  defendant  may  be  enti- 
tled to,  as  against  the  latter,  either  in  a  Court  of  Equity,  or 
of  law,  for  contribution.  But,  on  the  facts  as  stated  to  us, 
there  can  be  no  doubt  but  that  the  plaintiffs  are  entided 
to  maintain  this  action.  The  onrcumstance,  that  MomUTs 
note  is  dated  on  the  7di  February y  1824,  and  the  defend* 
ant's  on  the  day  following,  is  extremely  strong,  to  shevr 
that  they  were  both  ^ven  in  relation  to  the  orer-drawing' 
their  :bankii^  account  with  the  plainttffs;  andifso,  itis 
quite  clear  that  the  latter  were  entitled  to  apply  the  note 
in  question  to  the  advances  made  to  MomM  and  the  de- 
fendant, on  the  partnership  account. 


Postea  to  the  plamtiffs. 


Fridaiff 
Feb.  \st. 

To  a  declara- 
tioD  in  debt, 
oonUiniog  seve- 
ral  common 
counts,  and  con- 
cluding *'  to  the 
plaintiff's  da- 
mage of  10/." 
the  sum  de- 
manded at  the 
commencement 
being  33/.  ;— 
the  defendant 
pleaded — that 
he  did  not  owe 
the  plaintiff  the 
■aid  sum  of  lOU 
above  demanded, 
or  any  part 
thereof: — The 
plaintiff  having 
ligned  Judg- 
ment as  for  want 
of  a  plea,  the 
Couct  set  it  aside 
without  costs, 
the  defendant 
undertaking  to 
bring  no  action. 


Edgington  r.  Town. 

J.  HIS  was  an  action  of  debt.  The  declaration  contained 
six  coimts,  viz.  two  for  goods  sold  and  delivered,  one 
for  money  paid,  one  for  money  borrowed,  one  for  mo- 
ney had  and  received,  and  an  account  stated ;  in  each  of 
which  41  debt  was  stated  to  be  due  from  the  defendant 
to  the  plaintiff  of  5/.  lOs.  2d.;  and  the  sum  demand- 
ed, at  the  commencement  of  the  declaration,  was  33/. 
1«.,  and  it  concluded  to  the  plaintiff's  damage  of  10/.  Plea, 
— That  the  defendant  did  not  owe  to  the  plaintiff  the 
said  sum  o/lOL  above  demanded,  or  any  part  thereof  ^  mo- 
do  et  forma,  and  concluding  to  the  country.  The  declara- 
tion was  filed  in  Easter  Term  last;  and  the  above  plea 
was  delivered  in  due  time,  viss.  on  the  22ni  May.  The 
defendant's  attorney  heard  nothing  farther  of  the  action 
till  the  last  day  of  the  last  Term,  when  he  received  a  let- 
ter from  the  plaintiff's  attorney,  stating,  that,  unless  the 
debt  and  costs  on  the  judgment  were  paid  within  a  week, 
execution  would  be  issued  for  the  same,  and  that,  on  the 
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defendant's  attorney  caUing  on  the  attorney  for  the  plain-  1828. 
tiff  a  day  or  two  afterwards,  the  latter  stated  that  he  had 
signed  judgment,  as  he  had  been  advised  that  the  plea 
waa  a  nuUity ;  and  execution  was  afterwards  sued  out,  and 
die  debt  and  costs  levied  un^er  it.  On  an  affidavit  of 
these  facts,  and  that  the  defendant  had  a  good  defence  on 
the  merits — 

Mr.  Serjeant  E.  Lawes^  on  a  former  day  in  this  Term, 
obtained  a  rule  fiiW,  that  the  judgment  and  execution  is- 
sued thereon  might  be  set  aside  for  irregularity,  and  that 
the  money  levied  under  the  execution  might  be  restored 
to  the  defendant.  The  learned  Serjeant  relied  on  the 
case  o(  Athoood  y.  Bonacich  (a),  where  a  plea,  in  debt, 
that  the  defendant  did  not  owe  the  said  sum  of  10/.  above 
demanded^  (the  sum  demanded  being  1800/.),  was  held  suffi- 
cient; and  Lord  Chief  Justice  Abbott  said,  **  the  words 
'ten  pouds'  may  be  rejected  as  surplusage.*'  At  all 
events,  the  plaintiff  ought  to  have  demurred  to  the  plea, 
and  not  signed  judgment,  which  is  clearly  irregular. 

Mr.  Serjeant  WUde  now  shewed  cause,  and  submitted, 
that  the  plea  was  a  nullity,  on  the  authority  of  Macdon- 
nell  V.  Macdonnell  (6),  where  it  was  held,  that,  if  a  decla- 
ration in  debt  demand  SOOO/.,  and  contain  several  counts, 
each  of  which  states  a  debt  of  2244.  7s.  4^.,  and  the  de- 
fendant plead  thereto,  that  .he  does  not  owe  the  said  sum 
of224fL  7s.  4|o{.,  the  plaintiff  may  sign  judgment  for  want 
of  a  plea.  That  case  was  not  adverted  to  in  Attwood 
V.  Bonacich^  which  is  distinguishable,  as  there  issue 
was  joined,  and  the  plaintiff  applied  for  the  defendant  to 
amend  his  plea;  and  it  is  now  an  established  principle, 
that,  where  a  plea  is  informal  on  the  face  of  it,  or  is  so 
framed  as  to  make  it  necessary  for  the  plaintiff  to  consult 

(«)  1  Dow.  &  Ryl.  473.  {b)  3  Bos.  &  Pul.  174. 
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1828.  counseli  he  may  treat  it  as  a  nullity  and  sign  judgment  as 
for  want  of  a  plea.  And  here  the  plea»  instead  of  denyin j^ 
the  debt  demanded,  denies  that  the  defendant  owes  the 
sum  of  10/*  above  demanded,  when  in  fact  no  such  sum  was 
demandedi  it  being  merely  the  amount  of  the  damage 
laid. 

Mr.  Seijeant  E.  Lawes,  in  support  of  his  rule. — The 
case  of  MacdatmeU  v.  MaedonnelliA  altogether  distinguish- 
able from  AUwood  ▼•  Banadeh;  and,  accordbg  to  the 
latter,  the  plaintiff  should  have  demurred,  and  not  signed 
judgment.  In  MacdonneU  v«  MaedonneUi  the  words  oiore 
demanded  were  not  introduced  in  the  plea,  as  in  AUwood 
v.  Bonacichf  where,  after  issue  jomed,  and  notice  of  trial 
given,  the  plaintiff  applied  for  a  rule,  that,  unless  the  de- 
fendant would  alter  his  plea,  the  plaintiff  should  be  al- 
lowed to  sign  judgment,  or  that  the  defendant  might 
amend  his  plea,  and  go  to  trial;  and  the  Court  would  not 
allow  the  latter  part  of  the  application,  but  gave  the  plain- 
tiff leave  to  withdraw  the  similUer,  and  demur;  and  Lord 
Chief  Justice  Abbott  there  said,  ''  if  the  plaintiff  wishes 
to  withdraw  his  simiUter,  and  demur  to  the  plea,  the  Court 
will  grant  him  that  permission.  I  am  inclined  to  think, 
that  the  plea  is  sufficient  to  meet  the  declaration,  it  being 
sufficiently  covered  by  the  averment,  that  the  defendant 
does  not  owe  the  money  above  demanded,  and  that  the 
words, '  ten  pounds,'  may  be  rejected  as  surplusage."  That 
is  expressly  in  point  to  shew,  that  the  plaintiff  could  not 
treat  the  plea  as  a  nullity,  and  sign  judgment.  Besides, 
the  defendant  has  sworn  that  he  has  a  good  defence  to  the 
action,  on  the  merits. 

The  Court  were  of  opinion,  that,  under  all  the  circum- 
stances, the  judgment  ought  to  be  set  aside,  without  costs, 
the  defendant  undertaking  to  bring  no  action.  On  these 
terms — 

^_         Rule  absolute* 
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1828. 

WiLcoxoN  f>.  Nightingale,  Bart.  f?^?^* 

Feb.  lit. 
[M.T.SC.  4.iloUS61.] 

1  HIS  was  an  action  on  the  case,  against  the  sheriff  of  on  demuner  to 
Cambridgeshire,  for  an  escape.  The  declaration  was  enti-  *  ^^^J^e^she- 
ried  of  Michaelmas  Term,  8  Geo.  4. — ^The  first  count  nft,  for  an  ei- 

cape  on  metnB 

Stated,  that,  on  the  S^  September,  1825,  one  J.  W.  Kirk  process,  assign- 
was  indebted  to  the  plaintiffs  in  the  siitn  of  50/.;  and  that  [hat  H  was^ot 
being  so  indebted,  the  plaintiffs,  on  the  day  and  year  ^^P*j*^?*^"^ 
aforesaid,  for  the  recovery  of  their  said  debt,  sued  and  piaintirs  cause 
prosecuted  out  of  this  Court,  a  writ  of  capias  ad  responr  made,or6ied:— 
dendum  against  Kirk,  directed  to  the  sheriff  of  Com-  ^fJ^jj^Vw'' 
bridgeshire,  &c.  &c.;  that  the  writ,  afterwards,  and  be-  unnecessary,  it 

i*.im./**«  -I     beingaverred, 

fore  the  dehvery  thereof  to  the  said  sheriff  to  be  executed,  that  the  writ 
to  wit,  on  &c.,  at  8Lc.,was  duly  marked  or  indorsed/or  bail,  ^^l^  t^^d ' 
for  251.  and  upwards  ;  that  the  said  writ,  so  indorsed,  af-  {^^^'^i^^^ 
terwards,  and  before  the  return  thereof,  to  wit,  on  &c.,  tothesherifli 
was  delivered  to  the  defendant,   who  then,  and   from 
thence,  and  until,  &c.,  was  sheriff  of  the  said  county  of 
Cambridge,  to  be  executed,  &c. ;  that,  by  virtue  of  the 
said  writ,  the  defendant,  afterwards,  and  before  the  return 
of  the  said  writ,  to  wit,  on  &c.,  took  and  arrested  Kirk, 
but  afterwards,  to  wit,  on  &c.,  voluntarily  suffered  him 
to  escape  and  go  at  large,  the  debt  for  which  he  was  ar- 
rested remaining  unpaid.     It  was  then  averred,  that  i^tV^ 
did  not  appear  at  the  return  of  the  writ,  whereby  the 
plaintiffs  were  delayed  in  the  recovery  of  their  said  debt, 
and  put  to  costs,  &c. 

The  second  count  was  for  not  arresting  Kirk;  and,  the 
third,  for  not  assigning  the  bail-bond ;  in  both  of  which  it 
was  stated,  that  the  writ  delivered  to  the  sheriff  was  duly 
marked  or  indorsed  for  bail. 

The  defendant  demurred  specially  to  the  first  county 
assigning  for  causes : — ''  That,  by  an  act  of  Parliament, 
passed  in  the  twelfth  year  of  the  reign' of  his  late  Majesty, 
King  Oeorge  the  First,  chapter  twenty-nine;  amended  by 
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another  statute,  enacted  in  the  fifth  year  of  the  reign  of 
his  late  Majesty,  King  George  the  Second,  chapter  twenty" 
fff^^       seven;  made  perpetual  by  the  statute  passed  in  the  twenty- 
NiGHTiNQAtE.   ^^^^  ^^^  ^f  ^j^^  ^j^^  ^f  j^j^  ^^jj  ^^  Majcsty,  King  George 

the  Second,  chapter  three,  it  is  enacted,  that,  in  all  cases 
where  the  plaintiff's  cause  of  action  shall  amount  to  the  sum 
of  10/.  and  upwards,  an  c^fftdavit  shall  be  made  and  filed  of 
such  cause  of  action;  and  for  the  sum  or  sums  specified 
in  the  said  affidavit,  and  no  more,  the  sheriff,  or  other 
officer  to  whom  such  writ  or  process  shall  be  directed, 
shall  take  bail ;  and  if  no  such  affidavit  shall  be  made  as 
aforesaid,  the  plaintiff,  or  plaintiffs,  shall  not  proceed  to 
arrest  the  body  of  the  defendant,  but  proceed  in  the  like 
manner  as  was  directed  by  the  said  statute  of  the  twelfth 
year  of  the  rei^  of  King  George  the  First,  in  cases 
where  the  cause  of  action  did  not  amount  to  ten  pounds 
or  upwards ;  nevertheless,  it  is  no  where  in  the  said  first 
count  of  the  declaration  alleged,  that  any  affidavit  of  the 
supposed  cause  of  action,  in  the  said^r^^  count  set  forth, 
,  was  ever  made,  nor,  if  made,  that  it  was  filed  in  this  Court ; 
nor,  if  so  made  and  filed,  to  what  amount  the  affidavit  spe- 
cified the  said  supposed  cause  of  action. 

And  also,  for  that  the  declaration  is  entitled  of  Michael- 
mas  Term,  in  the  eighth  year  of  the  reign  of  King  George 
the  Fourth,  that  is  to  say,  in  the  year  1827 ;  and  the  said 
supposed  cause  of  action  is  stated  to  have  accrued  on  the 
2Sd  September,  18^ ;  and  the  supposed  writ,  alleged  to 
be  prosecuted  out  of  this  Court,  is  stated  to  have  been 
sued  out  on  the  day  and  year  aforesaid,  but  does  not  state 
which  of  the  before-mentioned  years,  1827  or  1825." 

There  were  similar  demurrers  .to  the  second  and  last 
counts,  and  the  plaintiff  joined  in  demurrer. 

The  cause  now  came  on  for  argument. 

Mr.  Serjeant  Storks,  in  support  of  the  demurrer. — ^Nei- 

.  ther  of  the  counts  of  the  declaration  avers,  that  the  writ 

was  indorsed  for  bail,  by  virtue  of  an  affidavit  of  the 
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camse  of  adiom  for  the  mm  specified,  before  then  rnade  and        1828. 
dtdyfiledt  aa  required  by  the  statute  12  Geo.  1 ,  c.  S9.    It  is  ' 

a  general  principle,  that,  in  all  actions  against  sheriffs,  and  «. 

other  officers,  for  n^ligence  or  breach  of  duty ,  it  is  necessary  '®«^^''«^'- 
to  shew  strictly  the  obligation  of  the  defendant.  In  Barns 
y«  Eyles  (a),  where,  in  an  action  of  debt,  against  the  War- 
den of  the  Pleei,  for  an  escape,  the  bill  alleged,  that  the 
prisoner  was  brought  to  the  bar  of  this  Court  by  the  de- 
fendant, by  virtue  of  a  writ  of  habeas  corpus^  and  was, 
by  the  same  Court,  re-committed  to  prison,  in  execu- 
tion, "  as  by  the  said  commitment  more  fully  and  at  large 
appears."  On  special  demurrer,  assigning  for  cause,  that 
it  was  not  averred  in  the  bill  that  the  commitment  was  of 
record : — the  Court  thought  that  such  omission  was  bad ; 
but,  as  the  objection  was  not  raised  until  after  verdict; 
they  aUowed  the  plaintiff*  to  amend,  on  payment  of  costs. 
And  in  Sttmn  v.  Perring  (6),  an  action  against  the 
sheriff^,  for  an  escape  on  mesne  process,  it  appeared, 
that  the  writ  was  issued  from  this  Court,  and  the  declara- 
tion averred,  that  the  defbndant  "  had  not  the  body  before 
our  said  lord  the  King"  on  the  return  day ;  to  which  there 
was  a  special  demurrer,  assigning  for  cause,  that  it  was 
not  stated  that  the  defendant  **  had  not  the  body  before 
our  said  lord  the  King's  Justices  at  Westminster  t'  at  the 
return  of  the  writ ;  and  the  Court  held,  that  the  de- 
claration was  bad*  Although,  in  a  declaration  on  a  bail 
bond,  it  is  not  necessary  to  set  forth  that  there  was  an  af- 
fidavit of  debt,  or  that  the  sum  sworn  to  was  indorsed  on 
the  writ,  Whiskard  v.  Wilder  (c);  or  to  prove,  in  an  ac- 
tion for  maliciously  holding  to  bail,  that  there  was  any 
affidavit  of  debt,  as  the  indorsement  on  the  writ  is  suf- 
ficient, droke  V.  DowUhg  (cQ ;  yet  a  greater  degree  of 

(a)  2  B.  Moore,  661;  S.  C,  8  (c)  1  Burr.  330. 

Taunt.  512;  see  also  Turner  v.  {d)  Bull.  Ni.  Pri.  7th  Edit,  by 

EyU$,  3  Bos.  &  Pttl  456:  Bridij^maD,  14. 

(fr)  2  Bos.  &  Pul.  56i. 
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1828.        precision  is  necessary  in  an  action  against  a  sheriff,  or  pub- 
,^~*     '      lie  officer,  for  a  breach  of  duty ;  and  in  C<ubum  v.  Xeid(a\ 

WlLCOZON  ''  ^    '' 

V.  which  was  an  action  against  a  sheriff  for  an  escape,  the  de- 

claration averred,  that  the  writ  was  .indorsed  for  bul,  by 
virtue  of  an  affidavit  of  the  plaintiff's  cause  of  action, 
before  then  made  and  duly  filed  of  record;  and  the 
Court  held,  that  the  production  of  an  office  copy  of  the 
affidavit  was  sufficient  to  prove  such  averment ;  and  here, 
the  fact  of  an  affidavit  of  the  amount  of  the  debt,  filed 
of  record,  yras  necessary  to  enable  the  sheriff  to  arrest 
Kiri  at  the  suit  of  the  plaintiff,  otherwise  the  aitest  would 
have  been  illegal,  as  being  founded  upon  a  void  pro^ 
cessi  and  the  rule  is,  that  the  sheriff  cannot  excuse  him- 
self, because  the  process  is  erroneous;  though  he  may^ 
if  it  be  void.  The  plaintiff  was  bound  to  set  out  on  the 
record,  and  to  prove,  that  he  had  complied,  in  all  re- 
spects, with  his  duty,  before  he  could  compliun  of  the 
misconduct  or  breach  of  duty  of  the  sheriff.  Another 
ground  of  objection  to  the  declaration  is,  that  it  is  enti* 
tied  of  Michaelmas  Term,  8  Geo.  4  (1827),  and  the 
plaintiffs  cause  of  action  is  stated  to  have  accrued  on  the 
22d  September,  1825;  and  the  writ  b  alleged  to  have 
been  sued  out  on  the  day  and  year  aforesaid,  without 
stating  in  which  of  the  years,  vi».  1825,  or  1827. 

Mr.  Seijeant  Russell,  contrit,  was  stopped  by  the  Court. 

liord  Chief  Justice  Best. — As  the  declaration  is  entitled 
generally  o{  Michaelmas  Term,  8  Geo.  4,  there  is  no  ground 
for  the  last  objection;  it  has  been  said,  however,  that 
the  declaration  is  insufficient,  as  it  does  not  state,  that 
an  affidavit  of  the  plaintiff's  original  cause  of  action  was 
made  and  filed.  No  cases  have  been  cited  to  prove,  that 
such  an  allegation  is  necessary,  and  the  authorities  to 

(a)  2  B.  Moore,  60. 
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which  we  have  been  referred,  only  tend  to  shew,  that,  if 
such  an  averment  be  introduced,  it  must  be  proved.  By 
the  statute,  12  Geo.  1,  c.  29,  s.  2,  it  is  enacted,  that,  from 
and  after  the  24th  June,  1726,  in  all  cases  where  the 
plaintiff's  <:ause  of  action  shall  amount  to  ten  pounds,  or 
upwards,  a£Bdavit  shaU  be  made  and  filed  of  such  cause 
of  action  (which  affidavit  may  be  made  before  any  Judge, 
or  Commissioner  of  the  Court,  out  of  which  such  process 
shall  issue,  authorized  to  take  affidavits  in  such  Courts,  or 
else  before  the  officer  who  shall  issue  such  process,  or  his 
deputy,  which  oath,  such  officer,  or  his  deputy,  is  thereby 
empowered  to  administer) ;  and  that,  for  such  affidavit,  one 
shilling,  over  and  above  the  stamp  duties,  shall  be  paid,  and 
no  more;  and  that  the  sum,  or  sums,  specified  in  such 
affidavit,  shall  be  indorsed  on  the  back  of  such  writ  or 
process.  Why  indorsed?  By  way  of  direction  to  the 
sherifi^to  take  bail  for  the  sum  or  sunds  so  indorsed;  he 
has  nothing  to  do  with  the  affidavit.  All  he  has  to  look 
to,  is,  the  indorsement  at  the  back  of  the  writ,  and  it  is 
impossible  for  him  to  know  whether  the  affidavit  has  been 
filed  or  not,  unless  he  search  the  office ;  and  a  bailable 
writ  cannot  be  issued,  unless  such  an  affidavit  be  previa 
ously  made.  The  case  of  Casbum  v.  Reidf  appears  to 
me  to  have  been  most  properly  decided,  as  there  the 
plaintiff  averred  in  hb  declaration,  that  the  writ  was  indors- 
ed for  bail,  by  virtue  of  an  affidavit  filed  of  record;  and  al- 
though such  an  averment  was  unnecessary,  yet,  having  in- 
troduced it,  he  was  bound  to  prove  it;  and  Mr.  Justice 
Dallas  there  referred  to  CroJce  v.  Dawling,  where,  in  an 
action  for  maliciously  holding  to  bail,  the  Court  held,  that 
it  was  not  necessary  to  prove  that  there  was  any  affidavit  to 
hold  to  bail,  as  the  indorsement  on  the  writ  was  sufficient; 
and  here  the  plaintiff  has  alleged,  that  the  writ  was  duly 
marked  or  indorsed  for  bail.  That  appears  to  me  to  be 
sufficient ;  and  although  the  affidavit  must  be  made  and  fil- 
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1828.        ed|  before  the  writ  is  sued  out,  it  need  not  be  staled  In  die 
j!    "^"^      declaration*    I  am  therefore  of  opinion,  that  there  must 
V.  be  judgment  for  the  plaintiff. 

NiOHTZNOAUk 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  It  is  not 
necessary  to  state  tiiat  an  affidavit  was  made  and  filed  of  re- 
cord ;  the  books  contain  precedents  both  ways ;  and  here  the 
declaration  appears  to  me  to  be  sufficient,  as  it  alleges,  that 
the  writ  was  duly  indorsed  for  bail.  If  the  plaintiff  had  gone 
fhrther,  and  stated  that  it  was  indorsed  by  virtue  of  «i  affi- 
davit, made  and  filed  of  record,  as  in  Casbum  v.  Reid^  he 
would  have  been  bound  to  prove  it ;  and  in  Crote  v.  Dauy 
ling,  the  Court  said,  that,  if  the  declaration  had  averred, 
that  such  an  affidavit  had  been  made,  an  office  copy  would 
have  been  sufficient  evidence  of  it.  I  therefore  think  that 
the  objection  raised  by  the  defendant  is  not  only  frivolous, 
but  would  tend  to  burthen  the  plaintiff's  proof,  if  it  should 
be  allowed  to  prevail. 

Mr.  Justice  Burrouoh. — The  statute  requires,  that, 
where  the  plaintiff's  cause  of  action  amounts  to  lOl.  or 
upwards,  an  affidavit  shall  be  made  and  filed,  and  the  sum 
specified  in  such  affidavit  indorsed  on  tiie  back  of  the 
writ.  It  was  therefore  enough  for  the  plaintiff  in  this  case, 
to  prove  that  the  writ  had  been  marked  or  indorsed  for 
bail,  and  he  averred  in  his  declaration,  that  it  had  been 
duly  marked  or  indorsed.  A  dieclaration  need  only  con* 
tain  allegations  to  a  certain  general  intent,  and  a  plain- 
tiff is  not  bound  to  set  out  a  &ct,  unless  it  be  a  material 
point  of  his  case;  and  here,  as  he  has  not  alleged  that  the 
writ  was  indorsed  by  virtue  of  an  affi<)avit,  he  was  not 
bound  to  prove  it,  nor  was  it  necessary  for  him  to  allege 
it,  as  the  mdors^nent  on  the  writ  is  all  the  sheriff  is  bound 
to  look  at 

Mr.  Justice  Gaselee. — In  Casbum  v.  Reid,  the  case 
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of  Webb  V.  Heme  (a),  was  referred  to,  where,  in  an  action        1628. 
for  an  escape,  the  plaintiff  averred  in  his  declaration,  that     ^    " 
/.  S.  was  arrested  under  a  writ  indorsed  for  bail,  by  virtue  r. 

of  an  affidavit  now  of  record ;  and  the  Court  held,  that  he 
must  produce  the  affidavit  in  evidence ;  although  the  lat- 
ter part  of  the  averment  was  unnecessary:  and  Mr.  Jus- . 
tice  BuUer  said:  ''I  remember  a  case,  in  Lord  ManS" 
JkkTs  time,  where  it  was  held  unnecessary  to  prodiice  the 
affidavit;  but  the  declaration  there  differed  from  the  pre- 
sent one,  since  it  only  stated  generally,  that  a  writ  was 
sued  out,  *  indorsed  for  bail  for  £ — .' "  If  the  precedents 
had  been  uniform  in  this  respect,  there  might  have  been 
some  weight  in  the  objection,  but  I  have  looked  into  se- 
veral, in  some  of  which,  the  averment,  that  the  writ  was 
indorsed  for  bail,  by  virtue  of  an  affidavit  made  and  filed 
of  record,  has  been  introduced,  and  in  others  it  has  been 
omitted;  and  I  concur  with  the  Court  in  thinking,  that  the 
declaration  in  this  case  is  sufficient,  the  plaintiff  having 
averred  that  the  writ  was  duly  indorsed  for  baiL 

Judgment  for  the  plaintiff. 

(«)  1  Bos.  &  Pol.  281. 


Archer  r.  Hale.  Monday, 

^^  Feb.  4lA. 

This  was  an  action  of  replevin,  and   tried  before  the  ^^ 
Lord  Chief  Baron  at  the  last  Spring  Assizes,  for  the  replevin,  it  Wu 
county  of  Hertford,  when  a  verdict  was  found  for  the  plain-  JSTpW^tSd 
tiff  for  /ovr  guineas,  the  expenses  of  the  replevin-bond.  In  ^*2!ilJjj^*" 
the  last  Easter  Term,  a  rule  nisi  was  obtained  to  set  aside  ^g*  or  cmemr- 
that  verdict,  which  rule  came  on  to  be  argued  in  the  TWn-  HeTim  tke  n^ 

9in-bend,  tlut 
the  came,  and 
■B  Btftten  in  difBerence  between  them,  shoold  be  refencd  to  an  arbitntor,  mti  ikat  the  repUeb^ 
UmdAomld  stamd  m  a  eeaerity  firnuh  ttm  oi  tkoM  he /moid  i9  ft»  dbe;— Held,  that  the  fuietief 
were  fiacfaaiged. 
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1828.         iiy  Term  following,  when  the  Court  ordered,  that  the 
verdict  should  be  set  aside,  and  a  new  trial  had,  upon  pay- 
ment by  the  defendant  to  the  plaintiff  of  the  costs  of  the 
trial  and  of  the  motion,  and  that  the  defendant  should  be 
at  liberty  to  amend  or  add  avowries ;  or  that,  if  the  defend- 
ant would  consent  to  refer,  it  to  an  arbitrator  to  ascertain 
what  was  due,  for  rent,  to  the  defendant,  the  rule  should 
be  discharged ;  and  that,  in  that  case,  upon  payment  of 
costs  by  the  defendant,  it  should  be  referred  to  arbitra- 
tion ;  and  that  the  costs  of  the  reference  should  be  in  the 
discretion  of  the  arbitrator;  and  that  the  replevin  bond 
should  stahd  as  a  security  for  such  sum  as  should  be 
by  him  found  to  be  due.     In  pursuance  of  the  above 
rule,  the  plaintiff  consented  to  a  reference,  and  an  order 
was  accordingly  made  by  Mr.  Justice  Gaselee,  by  which 
it  was  ordered,  that  it  should  be  referred  to  a  barris- 
ter, to  ascertain  the  amount  of  rent  due  from  the  plain- 
tiff to  the  defendant,  and  to  decide  all  other  matters 
in  difference  between  the  parties.    The  plaintiff's  costs 
were  shortly  afterwards  taxed  by  the  Prothonotary,  and 
paid  by  the  defendant,   and  final  judgment  was  signed 
by  the  plaintiff.     In  pursuance  of  the  above  order,  the 
arbitrator,  on  the  27th  September  last,  made  his  awards 
whereby  he  found  that  the  rent  due  from  the  plaintiff  to 
the  defendant  (giving  the  plaintiff  credit  for  certain  sums, 
claimed  to  be  due  to  him,  from  the  defendant,  by  way  of 
set-off,)   amounted  to  the  sum  of  556/.;  and  he  further 
.  awarded  that  each  party  should  pay  his  own  expenses  of 
the  reference.     The  order  of  reference  was,  in  the^last 
Term,  made  a  rule  of  Court,  and  the  plaintiff  became  in- 
solvent. . 

In  the  last  Term,  a  rule  was  obtained  by  Mr.  Ser- 
jeant Taddy,  on  an  aflSdavit  of  these  facts,  calling  on  the 
plaintiffto  shew  cause  why  the  verdict  obtained  by  him 
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should  not  be  set  aside,  and  why  the  defendant  should  not         1828. 
be  at  liberty  to  enter  a  verdict  for  556/.  found  to  be  due 
to  him,  for  rent,  by  the  award  of  the  arbitrator. 

Mr.  Serjeant  Wilde,  afterwards  shewed  cause  on  be^^ 
half  of  the  sureties  in  the  replevin  bond/ on  affidavitSi 
which  stated,  that  final  judgment  was  entered  on  the 
pasiea  on  the  19th  of  July  last,  when  the  costs  were  taxed 
by  the  Prothonotary,  and  that  his  allocatur  included  the 
damages  given  by  the  Jury  on  the  trial;  that  on  the  9th 
August f  the  amount  of  the  damages  and  costs  was  paid; 
that  after  the  taxation,  the  attomies  lor  the  parties  con- 
sented to  the  reference,  which  was  proceeded  in  before 
the  arbitrator,  and  agreed  to  by  the  defendant's  attorney, 
without  requiring  or  obtaining  the  concurrence  or  acqui- 
escence of  the  sureties  in  the  replevin  bond,  both  of  whom 
swore  that  they  never  concurred  in,  or  agreed  to  be  bound 
by,  the  decision  of  the  arbitrator,  or  to  permit  the  replevin- 
bond  to  stand  as  a  security  for  what  should  be  found  by 
an  arbitrator  to  be  due,  and  that,  if  they  had  been  applied 
to  to  become  bound,  they  would  not  have  consented  thereto. 
Under  these  circumstances,  the  learned  Serjeant  submitted 
diat  the  sureties  were  discharged  from  ail  liability,  as  the 
Terdict  and  judgment  entered  for  the  plaintiff  was  a  perform- 
ance of  the  condition  of  the  replevin-bond;  or  that,  at  all 
events,  they  were  discharged  by  the  reference  to  arbitra- 
tion, as  the  order,  that  the  bond  should  stand  as  a  secu- 
rity^ was  made  without  their  knowledge  or  consent.  The 
bond  was  only  conditioned  for  a  return  of  the  goods,  and  for 
prosecuting  the  suit  with  effect,  which  was  put  an  end  to  by 
the  reference,  to  which  the  sureties  did  not  assent,  and 
which  would  be  a  complete  answer  to  an  action  against 
them  on  the  bond. 

]|fr«  Serjeant  Andrews  appeared  for  the  plaintiff. 
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18S8.  Mr.  Serjeant  Toddy,  in  rapport  of  the  rule^  coDtended, 

that  the  reference  to  arbitration  did  not  alter  the  aituatioii 
of  the  sureties)  tuid  he  relied  on  the  case  of  Moore  v.  Bow-- 
fnaker  (a),  where  it  was  heldj  that  sureties  on  a  replevin 
bond  are  not  discharged  by  time  being  given  to  the  prin- 
cipal by  a  reference. 

Mr.  Jostioe  Pari.—* In  that  case  Lord  Chief  Juatice 
Gibbs  drew  a  distinction  between  the  case  of  hail  and  sure- 
ties in  a  replevin-bondi  andj  when  it  afterwards  came  be- 
fore the  Court  on  demurrer,  his  Lordshipi  after  time  taken 
for  consideration,  and  stating  tihe  Mtril  plea,  which  alleged 
that  before  judgment  obtained  all  matters  in  difference  be- 
tween the  plaintiff  and  «/•  S.  were  referred  ;to  arbitrationy 
said  (a),  '*  it  is  difficult,  in  looking  through  the  fects  which 
are  alleged  in  this  plea,  to  see  any  one  of  them,  which  does 
not  operate  in  favour  of  the  sureties;  for  all  proceedings 
are  sti^ed  in  the  action  of  replevin,  till  the  award  should 
be  made;  there  is  authority  to  deduct  from  the  rent  what- 
ever .is  found  due  on  other  grounds,  which  could  not  have 
been  done  in  any  other  course;  and  there  is  not  a  single 
circumstance  in  the  agreement  which  does  not  operate 
the  same  way:  for  the  delay  of  the  proceedings  is  no  pre- 
judice to  the  sureties.    The  defendant  has  confounded  the 
case  of  replevin  with  that  of  an  arrest,  which  are  perfectly 
dissimilar.    The  reason  why  bail,  on  an  arrest,  are  dis- 
charged by  giving  time  to  the  principal,  b,  that  their  re- 
medy of  surrender,  which  ought  always  to  be  kept  entire, 
is  taken  away.    In  the  case  of  a  replevin-bond,  there  is  no 
such  prejudice ;  the  delay  is  to  the  prejudice  of  the  plua- 
tiff  alone,  and  it  is  no  reason  for  saying  that  the  sureties 
are  discharged,  because  he  has  not  pressedliis  suit  with  all 
possible  diligence."    But  it  appears  that  the  same  case 

(a)  2  Manh.  81 ;  S.  C.6  Taunt.         {b)  2  Marsh.  397  iS.C.7  TaonU 
379;  and  see  HalUtt  v.  Mountste-      104. 
phen,  2  Dow.  &  RyL  343. 
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came  afterwards  in  ihe  Exchequer  Chamber  (a),  before 
the  late  IjoaA  Chief  Baron  Rkhards,  who  granted  a  per- 
petual injunction  to  restrain  the  phintiff  from  proceeding 
against  the  sureties.  It  is  dierefore  necessary  to  look  into 
that  case  before  we  give  any  opmion,  and  if  we  feel  any 
difficttlly,  we  will  direct  this  case  t»he  reargued. 

Cfff*.  adv.  vuti. 


Mr.  Justice  Park,  now  defivered  the  judgment  of  the 
Court,  as  follows : — ^This  was  an  action  of  replevin,  and 
the  case  came  before  the  Court,  in  the  last  Term^  upon  a 
rule  to  shew  cause  why  the  verdict  obtained  by  the  plains- 
tiff,  at  the  precedii^  Spring  Asmaes  for  the  county  of 
HeriSf  should  not  be  set  aside,  and  why  the  defendant 
should  not  be  at  liberty  to  enter  a  verdict  for  656^,  found 
to  be  due  to  him,  for  rent,  by  the  award  of  an  arbitrator  in 
the  rale  named. 

This  rule  was  drawn  up  upon  reading  the  record  of 
NM  PriuSf  a  rule  made  in  this  cause  on  the  Wednesday 
preceding,  and  the  affidavit  of  the  attorney  for  the  de- 
fendant, the  avowaiit. 

Now,  in  order  to  understand  this  case,  we  must  observe, 
that  an  application  had  been  made  to  this  Court,  to  set 
aside  a  verdict  which  the  plaintiff  in  replevin  had  obtain- 
ed, upon  payment  of  costs  by  the  defendant,  both  of  the 
trial  and  of  the  then  application,  and  that  the  defendant 
should  be  at  liberty  to  add  other  avowries ;  but  if  the 
plaintiff  would  .consent  to  refer  to  any  arbitrator;  to  say 
what  was  due^r  rent,. then  the  rede  was  to  be  discharged, 
upon  payment  of  the  costs  of  the  action  by  the  defendant 
to  the  plaintiff;  and  that  l^e  costs  of  the  reference  should 
be  in  the  discretion  of  the  arbitrator;  and  it  was  forther 

(«)  7  Price,  223. 
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1828.  staled,  thai  the  replevin  band  should  stand  as  a  seeuriiy 
far  such  sum  as  should  by  him  be  found  to  be  due.  These 
last  words  wOI  be  found  to  be  most  material;  as  upon 
them  much  of  this  decision  will  depend. 

After  the  aboye  rule  was  made,  the  parties  did  agree, 
and  an  order  was  accordingly  made,  by  such  agreement, 
by  my  Brother  Gaselee^  to  refer  the  matter  to  a  barrister. 

Upon  this  reference,  it  appears,  the  learned  gentleman, 
mentioned  in  the  order  of  Mr.  Justice  Gaselee,  proceeded, 
and  found  the  sum  of  556{.  sterling,  to  be  due  from  the 
tenant,  the  plaintiff,  who  is  now  insolvent^  as  it  is  sworn, 
and  as  is  probably  the  case;  and  the  defendant  has  paid 
to  the  plaintiff  the  costs  taxed  by  the  Prothonotary,  as  one 
of  the  above-mentioned  rules  requires. 

It  is  positively  sworn,  not  only  by  the  attorney  for  the 
plaintiff,  but  bj  both  the  sureties  in  the  replevin-bond,  that 
they  never  were  parties  to  these  proceedings;  that  they 
were  taken  and  entered  into  without  their,  privity  or  con- 
currence; that  if  they,  the  sureties,  had  been  applied  to, 
^ey  would  not  have  consented  thereto;  and  that,  by  such 
proceedings  having  been  taken  without  their  consent,  they 
considered  themselves  discharged  from  all  future  liability. 

The  question  is,  whether,  under  the  circumstances,  they 
are  discharged;  for  there  seems  no  reason  to  say,  that,  if 
they  should  be  so  considered  by  the  Court,  the  principal  may 
not  remain  liable  upon  this  award.  Let  us  first  see,  what 
the  condition  of  a  replevin  bond  is.  It  is,  that  the  plaintifl^ 
the  tenant,  shall  appear  at  the  next  county-courti  and  pro- 
secute his  suit  with  effect,  and  without  delay,  against  C. 
2>.,  the  avowant,  for  taking,  and  unjustly  detaining  his  cat- 
tie,  goods,  and  chattels,  and  shall  make  return  of  the  aaid 
cattle,  goods  and  chattels,  if  a  return  thereof  shall  be 
adjudged.  This  is  all  the  surety  undertakes  to  do,  or  to 
see  done.  This  is  the  only  security  which,  by  virtue  of 
the  statute  11  Geo.  2,  c.  19,  s.  23,  the  person  granting  re- 
plevins is  authorized  to  demand ;  and  the  only  security  in- 
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to  which  these  sureties  have  entered.  But  here  it  is  said>  1828. 
that  the  replevin-bond  is  to  stand  as  a  security,  and  that 
the  sureties  (the  principal  being  insolvent)  are  bound  to 
pay  the  whole  of  this  rent,  viz.  556/.  The  surety  says, 
noR  hde  infoederd  veni;  this  is  by  no  means  the  engage- 
ment I  entered  into:  I  only  undertook  that  the  tenant 
should  prosecute  his  suit  with  effect,  and  without  delay ; 
and  that  return  should  be  made  of  the  goods  seized,  if  a 
return  should  be  adjudged.  Upon  the  motion,  it  was 
urged  that  the  condition  of  the  sureties  was  not  altered 
by  the  acceding  to  an  arbitration;  and  the  authority  of 
Lord  Chief  Justice  Gibbs,  and  of  the  Court  of  Common 
Pleas,  was  pressed  upon  us,  as  having  decided  the  point : 
first,  in  the  case  of  Moore  v.  Bowmaker  (a),  where,  on  a 
motion,  the  Court  held  (Lord  Chief  Justice  Gibbs  then 
presiding),  that  the  sureties  in  a  replevin  were  not  dis- 
charged by  time  being  given  to  the  plaintiff  in  replevin, 
by  a  reference.  That  case  was  so  decided  in  1815,  be- 
fore any  of  the  present  Judges  sat  in  this  Court.  The 
same  case  afterwards  came  on  again,  before  this  Court, 
upon  a  demurrer  to  the  pleas  of  the  defendant  (A),  my 
Brother  Burrough  and  I  being  then  Judges;  but,  the 
case  having  been  so  recently  decided  by  four  most  emi- 
nent )>ersons,  and  no  case  having  been  quoted  to  the 
contrary,  the  judgment  was  the  same  way,  upon  the  prin- 
dple,  that  the  sureties,  in  order  to  shew  that  they  ought 
to  be  rdieved,  must  convince  the  Court  that  their  situation 
was,  infaety  altered*  Even  upon  the  present  motion,  the 
cases  above  mentioned  were  quoted,  and  our  attention  was 
drawn  to  no  other  by  counsel  on  either  side,  and  accord- 
ingly we  gave  judgment  against  the  sureties.  But  when  I 
went  home,  upcm  reference  to  other  cases,  with  which  my 

(«)  2  Marsh.  81;  S.  C.  6  Taunt.  381. 
{h)  2  Manh.  392;  S.  C.  7  Taunt.  97. 
VOL.  I.  X 
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1828.  own  private  memoranda  fiimished  me,  I  found. that  the  yerj 
case  of  Moore  v.  Boufmaker^  had  been  overturned  in  ano- 
ther place;  and  that  the  decision  of  the  Court  of  Common 
Pleas  had  been  found  to  be  wrong:  I  therefore  stayed  the 
judgment.  Upon  the  above  decisions  in  this  Court,  it  ap- 
pears that  a  bill  was  filed,  and  that  an  application  was  made 
for  an  injunction,  on  the  equity  side  of  the  Court  of  Exche- 
quer (a),  to  restrain  the  proceedings  in  this  Court  on  the 
replevin-bond;  and,  after  argument  by  counsel  on  both 
sides,  that  Court  unanimously  decided,  that — the  condition 
of  the  bond  being  an  undertaking,  on  the  part  of  the  sure- 
ty^  that  the  principal  should  prosecute  his  writ  with  effect, 
and  without  delay ,  and  make  return  of  the  goods  seLned,  if 
so  adjudged ;  and  the  landlord  and  tenant  having,  unknown 
to  the  surety,  and  without  his  concurrence,  entered  into 
an  agreement  referring  to  arbitration,  whereby  the  tenant 
was  precluded  from  proceeding  according  to  the  condition ; 
and  thus,  by  agreeing  to  stay  all  proceedings  pending  the 
arbitration,  the  tenant  was  restrained,  by  the  act  of  the  land- 
lord, from  doing  that  which  his  surety  had  engaged  he 
should  do — when  the  agreement  of  reference  was  exe- 
cuted, the  bond,  as  against  the  surety,  was/unetus  qffidof 
and  they  therefore  granted  the  injunction. 

Reflecting,  as  those  who  sit  here  do,  what  a  very  emi- 
nent person  presided  in  the  Court  of  Exchequer  at  th^ 
time  of  the  above  decision,  the  depth  and  solidity  of  his 
learning  upon  all  subjects,  particularly  upon  those  con- 
nected with  a  due  administration  of  his  high  office,  the 
accuracy  and  correctness  of  his  understanding,  and  the 
anxiety  with  which  he  investigated  every  subject  that 
came  before  him;  and  the  extreme  caution  with  which  he 
arrived  at  his  conclusions;  all  must  agree  with  me,  that  any 
decision  of  Lord  Chief  Baron  Thomson  is  entitled  to  the 

(«)  3  Price,  214. 
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highest  respect  and  consideration  from  every  Judge,  who         1828. 
either  now  sits,  or  hereafter  shall  sit,  in  Westminster 
HaU. 

The  same  case,  however,  came  on  agatn,  upon  the  me- 
rits, before  Lord  Chief  Baron  Richards,  and  was  ably  ar- 
gued by  counsel  (a) ;  and  it  appears  that  he  had  then  the  two 
decisions  of  the  Court  of  Common  Pleas  fully  before  him) 
and,  after  time  taken  to  consider,  his  Lordship,  after  a 
most  elaborate  argument,  granted  a  perpetual  injunction 
against  the  proceedings  in  this  Court:  and  he  thought, 
that,  whether  the  surety  was  in /act  placed  in  a  different  si- 
tuation by  what  had  taken  place  on  the  arrangement  be- 
tween the  landlord  and  tenant,  was  less  the  question,  than 
whether,  by  such  change  of  situation,  he  might  have  been 
prguiticed,  not  wheAer  he  did  actually  sustain  any  injury 
in  consequence. 

And  Lord  Chancellor  Eldon,  in  pronouncing  the  judg- 
ment of  the  House  of  Lords,  in  the  case  of  an  appeal  from 
Ireland,  vix.  The  Governor  and  Company  of  the  Bank  of 
Ireland  v.  Beresford  {b\  seems  to  lay  down  the  following 
'  position  as  applicable  to  all  cases  of  principal  and  surety, 
without  reference  to  the  subject  of  bail  only.    His  Lord- 
ship says :  *'  With  respect  to  principal  and  surety  in  a  bond, 
where  the  creditor  enters  into  an  agreement  or  binding 
contract  with  the  principal  debtor,  to  give  him  further  time, 
without  the  concurrence  of  the  surety,  the  surety  is  dis- 
charged; as  the  creditor^  by  bis  new  contract,  destroys 
the  benefit  which  the  surety  had  under  the  former  con- 
tract; as  he  puts  it  out  of  hb  own  power  to  make  good  his 
engagement  to  enforce  immediate  pa3rment  from  the  prin- 
eipaly  when  die  surety  would  have  had  a  right  to  require 
him  to  do  so."    So,  here,  the  sureties  would  have  had  a 
right  to  require  the  tenant  to  prosecute  his  suit  with  effect, 
and  without  delay;  bat  the  landlord,  by  his  agreement 

(a)  7  Price,  223.  {b)  6  Dow.'i  Rep.  238. 
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with  the  tenant,  and  staying  his  proceedings,  has  restrain- 
ed the  sureties  from  compelling  him  so  to  proceed. 

I  have  said,  that  the  cases  from  the  Exchequer  were 
never  mentioned  to  us  in  the  last  Term.  I  presume  the 
learned  counsel  were  not,  on  either  side,  apprised  that 
such  decisions  had  taken  place  on  the  very  point ;  other- 
wise, doubtless,  our  attention  would  have  been  called  to 
them.  But,  having  now  duly  .considered  them,  and  the 
reasons  therein  contained,  we  think  them  more  agreeable 
to  the  condition  of  a  replevin-bond  than  the  decisions  of 
this  Court,  and  more  consonant  to  the  provisions  of  the 
statute  11  Geo,  2,  c.  19,  s.  23,  and  to  the  general  rules  re- 
specting principals  and  sureties,  perhaps  originally  con- 
sidered in  Courts  of  Equity,  but  now  adopted  and  acted 
upon  in  Courts  of  Law. 

We  therefore  think  that  this  rule,  as  far  as  it  affects  the 
sureties,  should  be  discharged;  and,  though  not  of  much 
use,  it  may  be  absolute  against  the  tenant,  who  is  stated  to 
be  insolvent. 


Monday,      Magos,  Assignee  of  Thomas  Howell  and  John  How- 
ell, the  younger,  Bankrupts  v.  Ames,  Esq. 

[M.T.  8  0.4,  Roll.  332.] 

The  plaintiff      XhIS  was  an  action  of  assumpsit.    The  first  count  of  the 

declared,  that,       «     i         .  ,       mi         %     it  ■•  i         •  /•        » 

before  the  mak-  declaration  Stated, — That,  before  and  at  the  tune  of  mak- 
ing of  the  de> 
fendant's  pro- 

miae,  A,  P.  had  been  arrested  and  was  in  custody  at  the  snit  of  7*.  H,  and  J,  H,,  and  that,  hi  consn- 
deration  that  they  would  cause  her  to  be  discharged,  and  take  a  bill  of  exchange  to  be  drawn  on  A, 
P.  for  the  amount  of  the  debt  due  to  T.  H.  and  /.  H.,  the  defendant  undertook  to  pay  the  bill  m 
case  it  should  be  dishonoured  by  A,  P.  Pleas — Firttf  that  the  defendant's  promise  was  a  special 
promise  for  the  debt  of  another,  and  that  no  agreement  relating  to  the  cause  of  action,  nor  any 
nremorandum  or  note  thereof,  wherein  the  consideration  for  tite  promise  was  stated  or  shewn,  was 
in  writing,  or  was  signed  by  the  defendant  or  by  any  other  person  by  him  authorised ;  and  Meeondly^ 
that,  l>efore  A.  P.  was  indebted  to  ST.  H.  and  J,  H.,  and  from  thence  until  the  making  of  the  pro- 
mise, A.  P.  was  the  wife  of  one  W.  P.,.  and  that  he  was  still  alive.  On  demurrer,  assigning  for 
cause  that  the  pleas  amounted  to  the  general  issue  and  tended  to  prolixity  of  pleading: — Held 
good,  as  there  was  no  denial  of  the  plaintiff's  right  of  action,  or  of  the  facu  stated  in  the  dedara^ 
tion,  but  was  matter  of  defiBOfieJn  law,  arising  out  of  the  statute  of  frauds. 
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iDg  the  promise  and  undertakiiig  of  the  defendant  there-         IB28. 
inafler  next  mentioned,  to  wit,  on  &c.,  at  &c.,  one  Ann 
Prickett  was  indebted  to  Tliomas  Howell  and  John  How- 
eU^  before  they  became  bankrupts,  in  the  sum  of  400/.  and 
upwards,  and  had  been,  and  was,  then  and  there  arrested 
for  the  said  debt,  at  the  suit  of  the  said  Thonuis  Howell 
and  Join  Howell^  and  then  and  there  remained  in  the  cus- 
tody of  the  sheriff  of  Gloucestershire ^  under  and  by  vir- 
tue of  the  said  arrest;  whereupon,  afterwards,  and  before 
the  said  Thomcis  Howell  and  John  Howell  became  bank- 
rupts, to  wit,  on  &c.,  at  &c.,  in  consideration  that  the  said 
Thomas  Howell  and  John  Howell,  at  the  special  instance 
and  request  of  the  defendant,  would  cause  and  procure, 
the  said  Ann  Prickett  to  be  discharged  out  of  the  custody 
of  the  said  sheriff,  and  take  a  bill  of  exchange,  to  be  drawn 
upon  and  accepted  by   the   said  Ann  Prickett,  for  the 
amount  of  the  said  debt  and  costs  of  the  said  suit,  he,  the 
defendant,  undertook,  and  then  and  there  faithfully  pro- 
mised the  said  Thomas  Howell  and  John  Howell,  before 
they  became  bankrupts,  to  pay  to  them  the  amount  of  the 
said  bill  of  exchange  in  case  the  same  should  be  disho- 
noured by  the  said  Ann  Prickett,  when  he,  the  defendant, 
should    be  thereunto  afterwards  requested.     The  plain- 
tiff, assignee  as  aforesaid,    then  averred  that  the  said 
Thomas  Howell  and  John  Howell,  before  they  became 
bankrupts,  confiding  in  the  said  promise  and  undertaking 
of  the  defendant,  did  afterwards,  to  wit,  on  &c.,  at  &c., 
cause  and  procure  the  said  Ann  Prickett  to  be  discharged 
fix>m  the  custody  of  the  said  sheriff,  and  did  then  and 
there  take  a  certain  bill  of  exchange,  made  and  drawn  by 
them  upon,  and  accepted  by,  the  said  Ann  Prickett,  for 
the  sum  of  409/.  I3s»,  being  the  amount  of  the  said  debt 
and  costs,  payable  one  month  after  the  date  of  the  said 
bill,  to  the  order  of  them,  the  said  Thomas^  Howell  and 
John  Howell;  and  that,  after  the  said  bill  became  due  and 
payable,  to  wit,  on  &&,  at  &c.,  the  said  bill  was  present^ 
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1828.  ed  and  shewn  to  the  said  AnnPtiel-eti,  for  payment  there- 
of^ and  she  was  then  and  there  requested  to  pay  the  same ; 
but  that  she  wholly  neglected  and  refused  to  pay  the  same 
or  any  part  thereof,  and  wholly  dishonoured  the  same; 
whereof  the  defendant,  afterwards,  to  wit,  on  &c.,  at  &c., 
had  notice,  and  was  then  and  there  requested  by  the 
said  Thomas  Howell  and  John  Howell  to  pay  the  same. 

The  ^^concf  count  stated^T-That,  afterwards,  and  before 
the  time  of  the  making  of  the  promise  of  the  defendant 
thereinafter  mentioned,  to  wit,  on  &c.,  at  &c.,  the  said 
Ann  Prickett  was  indebted  to  the  sdd  T%omas  HoweU 
and  John  Howell^  beibre  they  became  bankrupts,  in  a  fur- 
ther sum  of  400/»  and  upwards,  and  had  been  and  was  ar- 
rested for  the  said  last^maiitioned  debt  at  the  suit  of  the 
said  Thomas  HoweU  and  John  Howell,  and  remained  in 
the  custody  of  the  sheriff  of  Gloucestershire,  imder  and 
by  virtue  of  the  said  last-mentioned  arrest;  whereupon,  af- 
terwards, and  before  the  said  Thomas  HoweU  and  John 
HoweU  became  bankrupts,  to  wit,  on  &c.,  at  &c.,  in  con- 
sideration that  the  said  Thomas  HotoeUand  John  HoweU, 
at  the  like  special  instance  and  request  of  the  defendant, 
would  cause  and  procure  the  said  Ann  Prickett  to  be  dis- 
charged but  of  the  custody  of  the  said  sheriff,  he,  the  de- 
fendant, undertook  and  faithfully  promised  the  said  Thomas 
HoweU  and  John  HoweU,  before  they  became  bankrupts, 
to  pay  to  them  the  said  last-mentioned  debt,  and  the  coats 
of  the  last-mentioned  suit,  when  he,  the  defendant,  should 
be  thereunto  afterwards  requested.  The  plaintiff,  as  as- 
signee, then  averred  that  the  said  Thomas  HoweU  and 
John  HoweU,  confiding  &c.,  did  afterwards,  to  wit,  on 
&c.,  at  &c.,  C4U9e  and  procure  the  said  Ann  Prickett 
to  be  discharged  from  the  custody  of  the  said  sheriff; 
and  that  the  last-mentioned  debt  and  costs  amounted  to  a 
large  sum,  to  wit,  409/.  13^.,  whereof  the  defendant,  af- 
terwards, to  wit,  on  &c.,  at  &c*,  had  notice,  and  was  then 
and  there  requested  by  them  to  pay  the  said  last-mention- 
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ed  sum  of  money.    To  these  were  added  counts  for  goods         1828. 
sold  and  delivered  to  Ann  Prickett  by  the  HoweUs,  before 
they  became  bankrupts,  and  on  an  account  stated. 

The  defendant  pleaded, — First ,  the  general  issue. — 
Secondly^    "  that  the   said    Thomas  Howell  and  John 
Howell  the  younger  were  not  lior  are  bankrupts,  as  by 
the  declaration  is  supposed/* — Thirdly,  ^^that  the  plain- 
tiff was  not  nor  is  assignee  of  the  estate  and  effects  of 
Ae  said  Thomas  Howell  and  John  Howell  the  younger." 
On  which  issues  were  joined. — Fourthly,  to  the  first  and 
second  counts,  "  that  the  several  supposed  promises  and 
undertakings  in  those  counts  respectively  mentioned,  were 
special  promises,  and  each  of  them  was  a  special  promise 
for  the  debt  of  another  person,  to  wit,  the  said  Ann  Pric- 
kett; and  that  no  agreement,  in  respect  of,  or  relating  to, 
the  supposed  causes  of  action  in  the  first  and  second  counts 
of  the  said  declaration,  or  either  of  them,  nor  any  memo- 
randum or  note  thereof,  wherein  the  consideration  or  con- 
siderations for  the  said  special  promises,  or  either  of  them; 
was  or  were  stated  or  shewn,  was  or  is  in  writing,  or  was 
oris  signed  by  the  said  defendant,  or  by  any  other  person 
by  him  thereunto  lawfully   authorized;"  and  Lastly,  as 
to  the  said  first  and  second  counts,  '^  that  long  before 
and  at  the  time  when  the  said  Ann  Prickett  is  supposed,  in 
and  by  the  said  counts  of  the  said  declaration,  to  have  be* 
come  indebted  to  the  said  Thomas  Howell  and  John  How- 
ell,  and  from  thence  continually  until  the  making  of  the 
said  supposed  prombes  and  undertakings  in  those  counts 
respectively  stated,  the  said  Ann  Prickett  was  the  wife  of 
one  WiUiam  Prickett,  which  said  William  Prickett  at  the 
time  of  the  accrual  of  the  said  supposed  debt  to  the 
said  Thomas  Howell  and  John  Howell,  and  during  all 
the  time  aforesaid,  was  the  husband  of  the  said  Ann 
Prickett,  and  in  foil  life»  to  wit,  at  &c." 

The  pUintiff  demurred  specially  to  the  fourth  and  last 
ji/snBf  assigning  for  causes,  **  that  the  last-mentioned  pleas. 
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1828.  in  manner  and  form  as  the  same  are  above  pleaded,  amount 
severally  to  the  general  issue,  and  tend  to  great  and  un- 
necessary prolixity  of  pleading;  and  also,  that  the  defen- 
dant has  not,  by  his  pleas  last  mentioned,  or  either  of 
them,  traversed  ox*  denied,  or  attempted  to  put  in  issue, 
any  matter  of  fact  alleged  by  the  plaintiff  in  his  said  first 
and  second  counts,  but  has,  in  each  of  those  pleas  respec- 
tively, introduced,  and  attempted  to  put  in  issue,  matters  of 
fact,  not  alleged  nor  necessary  to  be  alleged:  and  also, 
that  the  fourth  and  last  pleas  are,  in  other  respects,  un- 
certain, informal,  and  insuflScient,  &c." 

The  defendant  joined  in  demurrer. 

The  cause  came  on  for  argument  in  the  course  of  the  last 
Term.      . 

.  Mr.  Serjeant  Wilde,  in  support  of  the  demurrer. — ^The 
fourth  plea  contains  no  matter  which  would  not  be  ad- 
missible in  evidence  under  the  general  issue,  nor  does 
it  present  to  the  Court  any  matter  of  law,  but  of  fact 
only.  It  also  contains  several  distinct  and  perfect  mat- 
ters of  defence;  and  consequently,  if  the  plaintiff  took 
issue  in  his  replication  on  one  of  those  matters,  a  good 
and  available  defence  might  still  remain.  The  rule,  that  a 
plea  which  is  bad  in  part,  is  bad  for  the  whole,  applies 
when  several  facts  constitute  one  defence ;  and  if  one  link 
fail,  the  plek  fails  altogether,  as  the  plaintiff  can  only  take 
issue  on  one  fact.  The  plea  in  question  states,  first,  that 
the  promises  were  special  promises  for  the  debt  of  another 
person ;  secondly,  that  no  agreement  in  respect  of,  or  re- 
lating to,  the  supposed  causes  of  action  in  the  declaration, 
nor  any  memorandum  or  note  thereof,  wherein  the  con- 
sideration for  the  promises  was  stated  or  shewn,  was  in 
writing;  and  lastli/,  that  it  was  not  stated  or  shewn  to  be 
signed  by  the  defendant,  or  by  any  other  person  by  him 
thereunto  lawfully  authorized.  The  statute  of  frauds  re- 
quires, that  two  things  shall  eidst,  vix.  that  the  agreement 
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be  in  writings  and  that  it  be  signed  by  the  party  giving  it ;  1828. 
and  the  absence  of  either  of  them  affords  a  perfect  defence 
to  an  action  founded  on  the  •agreement.  The  want  of  con- 
sideration will  also  render  it  void;  for  it  is  now  laid  down 
as  a  general  principle  of  law,  independently  of  the  sta- 
tute, that  the  consideration  for  the  pronusei  as  well  as 
the  promise  itself,  must  appear  upon  the  face  of  the  agree- 
ment. If,  therefore,  the  plaintiff,  in  his  replication,  had 
trarersed  the  one  allegation,  mis.  that  the  agreement  was 
not  in  writing,  he  would  have  left  the  other  unanswered, 
vtM.  that  it  was  not  signed  by  the  defendant  or  his  agent ; 
and  he  could  not  traverse  both. 

[Mr.  Justioe  Gaselee. — ^The  whole  of  the  4th  section  of 
the  statute,  which  applies  to  this  question,  must  be  taken 
together.  It  will  then  read  thus :  **  No  action  shall  be 
brought,  whereby  to  charge  the  defendant  upon  any  spe- 
cial promise  to  answer  for  the  debt,  default,  or  miscarri- 
ages of  another  person,  unless  the  agreement  upon  which 
such  action  shall  be  ^brought,  or  some  memorandum  or 
note  thereof,  shall  be  in  writing,  and  signed  by  the  party 
to  be  charged  therewith,  or  some  other  person  thereunto 
by  him  lawfully  authorized."  The  plea  is  framed  accor- 
dingly, and  negatives  tiie  existence  of  those  things  which 
are  required  by  the  statute.] 

The  defendant  might  have  pleaded,  that  the  agree- 
ment was  not  stamped  or  sealed ;  and  although  the  statute 
may  require  several  things  to  be  done,  in  order  to  make  an 
agreement  binding  on  the  contracting  party ;  still  they 
cannot  all  be  introduced  into  one  plea,  and  the  Court 
win  not  sanction  intricate  and  special  pleas,  if  justice  can 
be  obtained  without  them.  The  fourth  plea  contains  allega- 
tioos  of  several  and  distinct  facts,  all  of  which  might  have 
been  proved  under  the  general  issue.  The  same  objec- 
tions apply  more  forcibly  and  distincdy  to  the  fifth  plea, 
which  states,  that  long  before  Am  PricAeti  was  indebted 
Co  the  Hawells,  and  until  the  making  of  the  promise  in 
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1628.       the  dediiraCion,  she  was  a  married  woman,  and  that  her  hus- 
band was  alhre ;  but  she  was  not  driven  to  plead  her  cover- 
ture, and  her  discharge  from  Mprisonment  at  the  suit  of  the 
Howettif  was  the   sole  consideration  for  the  defendant's 
promise.     In  Longridge  v.  DorMle  (a),  the  giving  up 
a  suit,   instituted   to  try  a   question   respecting  which 
the  kw  was  doubtful,  was  held  to  be  a  good  consider- 
ation for  a  promise  to  pay  a  stipulated  sum : — there,  a  ship^ 
having  on  board  a  pilot  required  by  law,  ran  foiil  of  another 
vessel,  and  proceedings  were  instituted  in  the  AdmraUy 
Court,  by  the  owners  of  the  latter,  to  compel  the  owners 
of  the  former  to  make  good  the  damage;  and  the  former 
vessel  was  detained  until  bail  was  given;  and,  pending  such 
proceedings^  the  agents  of  the  owners  of  Ihe  vessel  de- 
tained, agreed,  on  the  owners  of  the  damaged  vessel  re- 
'moving  all  claims  on  the  other  vessel,  and  on  their  proving 
the  amount  of  the  damage  done,  to  indemnify  them,  and 
to  pay  a  stipulated  sum  by  way  of  damages;  it  was  held, 
that,  there  being  contradictory  decisions,  as  to  the  point, 
whether    ship  owners  were  liable  for   an   injury  done 
while  their  ship  was  under  the  control  of  the  pilot  re* 
quired  by  law,  there  was   a  sufficient  consideration  to 
sustain  the  promise  made  by  the  agents  of  the  owners 
of  the  detained  vessel,  to  pay  the  stipulated  damages. 
There,  it  was  insisted,  that  there  was  no  sufficient  con- 
sideration for  the  defendant's  promise,  because  the  plain- 
tiffs had  no  ground  for  instituting  the  suit  in  the  i^dSntt- 
ralty  Court,  and  that  the  forbearance  of  a  suit,  where  a 
party  is  not  liable,  is  not  a  good  consideration;   but 
Lord  Chief  Justice  Abbott  said,  ''  I  am  of  opinion,  that 
there  is  a  sufficient  consideration  to  sustain  the  j^omise, 
without  enquirmg  whether  the  owners  of  the  ship  are  lia- 
ble;" and,  after  stating  the  facts  of  the  case,  he  observed: 
'*  Theplainmeaning  of  the  defendant's  engagement  appears 

(a)5Bani.&A14.U7. 
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to  be  this — ^Release  the  ship,  and  we  will  waive  all  qoes-  1828. 
tioDs  of  law  and  fiu;t,  except  the  amount  of  damage ;  we  will 
pty  you  a  certain  sum,  if  the  damage  done  amounts  to  that 
sioii.  The  plaintiffs,  by  not  insisting  upon  the  bail  requir* 
ed,  thefefore,  relinquished  a  benefit  which  they  might  have 
had,  if  the  law  had  been  with  them.  The  law  might  fairly 
be  considered  as  doubtful,  for  there  had  been  contradie* 
toiy  decisions  on  the  subject;  and  the  parties  agree  to 
put  an  end  to  all  doubts  on  the  law  and  the  fact,  on  the  de- 
fendant's engaging  to  pay  a  stipulated  sum."  In  that  case, 
the  defendants  ^ad  procured  to  themselves  an  advantage, 
by  having  die  suit  put  an  end  to  without  further  investi-^ 
gation,  and,  having  availed  themselves  of  it,  it  was  not 
competent  to  them  afterwards  to  resott  to  the  original 
cause  of  action.  So  here,  Ann  Prickett^  being  in  custody  at 
the  suit  of  Messrs.  Hawett^  the  defendant,  in  considera- 
don  that  they  would  procure  her  discharge,  and  take  her 
acceptance  for  the  amount  of  the  debt  and  costs,  promised 
to  pay  the  bill,  if  it  should  be  dishonoured *by  her;  and  he 
cannot  now  turn  round  and  say,  that  she  was  not  liable, 
she  being  a  married  woman  at  the  time;  nor  can  he  dis- 
pute the  validity  of  the  original  demand  against  her.  The 
defendant's  jHromise  was  not  made  in  consideration  of 
forbearance,  or  of  credit  to  be  given  to  Ann  Pricketi;  but 
merely  in  consideration  of  her  being  discharged  out  of 
custody;  and,  on  that  event  taking  place,  he  was  estopped 
iiiom  disputing  her  liability,  as  there  was  a  sufficient  con« 
sideratioo  (or  the  promise,  independently  of  such  liability. 
It  was,  infiu:t,  an  original  promise,  and,  therefore,  need  not 
have  been  in  writing;  and  it  is  not  alleged  in  the  declara- 
tion, that  any  credit  was  to  be  given  or  extended  to  Ann 
Prieiett,  but  merely,  that  she  was  to  be  discharged  out  of 
custody.  Such  discharge,  therefore,  which  was  voluntary 
on  the  part  of  the  HowetU,  was  the  foundation  of  the 
consideration  for  the  defendant's  promise ;  and  if  a  person, 
for  aconaideration  either  moving  to  himself  or  from  another, 
promise  to  pay  a  sum,  or  to  do  some  other  act,  it  is  clearly 
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1828.  an  original  undertaking;  for  in  Bayley  v.  Croji  (a),  where>  . 
in  order  to  facilitate  the  making  of  an  agreement,  for  which 
there  was  suificient  consideration  between  the  plaintiff 
and  a  third  person,  the  defendant,  who  received  no  bene- 
fit to  himself  by  the  agreement,  became  party  thereto — 
it  was  held,  that,  as  the  agreement  was  such  as  the  plain- 
tiff would  not  have  made  unless  the  defendant  had  acced- 
ed, there  was  a  sufficient  consideration  for  the  defendant's 
promise.  So,  in  this  case,  the  consent  by  the  HoweUs  to 
discharge  Ann  Prickett  out  of  custody  formed  a  good  con- 
sideration for  the  defendant's  promise,  which  was  to  pay 
a  bill  not  then  in  existence,  as  it  was  to  be  dratan  in  pur- 
suance of  that  promise.  It  was  not,  therefore,  requisite 
that  such  promise  should  have  been  in  writing;  and  the 
fourth  and  last  pleas  are  consequently  nugatory,  and  ought 
not  to  have  been  pleaded. 

Mr.  Serjeant  Toddy,  contra. — The  fourth  plea  is  drawn 
in  precisely  the  same  terms  as  that  in  Saunders  v.  Wake- 
field {b).    There,  the  plaintiff  replied,  that  the  agreement 
was  in  writing,  and  signed  by  the  defendant,  and  which 
was  set  out;  and  the  defendant  demurred  generally  to  the 
replication ;  and  it  was  contended  on  the  part  of  the  plain- 
tiff, that  the  plea  was  bad;  but  the  Court  decided  other- 
wise.    Here,  however,  it  has  been  said,  that  the  plea  is 
multifarious.     That  would  be  cause  of  special  demurrer; 
but  as  it  was  not  assigned,  the  objection  cannot  be  now 
made.     Besides,  if  it  had  been,  it  could  not  have  availed; 
for  the  plea  follows  the  terms  of  the  statute,  merely  intro- 
ducing, in  addition  thereto,  an  allegation  of  the  absence 
of  that  which  the  law  requires,  viz.  a  memorandum  or 
note  in  writing,  stating  the  consideration  for  which  the  pro- 
mise was  made;  and,  in  order  to  give  a  cause  of  action 
within  the  terms  of  the  statute,  the  agreement  must  not  only 
be  in  writing,  but  must  also  contain  the  consideration  for  the 

(«)  4  Taunt.  611.  (6)  4  Bam.  &  Aid.  596. 
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promise,  as  well  as  the  promise  itself.  IF  the  fourth  plea  1828. 
can  be  deemed  to  amount  to  the  general  issuej  it  will  be  use- 
less to  plead  specially  in  an  action  of  assumpsit;  but  it  b  a 
well  known  and  established  rule,  that,  if  a  defence  consist  of 
matter  of  law,  it  maybe  pleaded  specially,  so  as  to  be  pre- 
sented to  the  Court ;  and  it  b  frequently  extremely  conve- 
nient to  do  so,  as  it  tends  to  save  the  parties  the  expense 
of  a  trial.  If  there  had  been  no  note  in  writing  by  the 
defendant  or  his  agent,  it  is  quite  clear  that  this  action 
could  not  be  maintained;  and  nearly  all  special  pleas  in/ 
assumpsit  allege  facts  that  may  be  given  in  evidence  under 
the  general  issue.  In  Hussey  v.  Jacob  (a),  the  Court  said, 
"  'tis  not  a  rule,  that,  because  such  a  matter  may  be 
given  in  evidence  under  the  general  issue;  therefore  it 
ought  not  to  be  pleaded  specially ;  for  it  often  happens 
to  be  in  the  election  of  the  defendant,  either  to  plead  it  spe- 
cially, or  not,  as  he  should  be  advised ;  as,  for  instance,  the 
pleading  a  release,  coverture,  or  infancy,  in  an  assumpsit ^  is 
certainly  good;  and  yet  those  things  might  be  given  in 
evidence  upon  non  of^timfin^  pleaded;  however,  the  de- 
fendant sometimes  may  not  be  willing  to  put  such  matters 
of  law  to  the  judgment  of  the  Jury,  or  perhaps  may  design 
to  save  the  costs  of  a  special  verdict.**  In  many  cases, 
where  a  defence  is  founded  on  a  statute,  it  must  be  pleaded 
spedaUy.  Thus,  in  debt  on  bond,  the  statute  of  usury 
cannot  he  given  in  evidence  under  the  general  issue,  al- 
though that  statute  makes  usurious  contracts  utterly  void. 
So  where  the  matter  of  a  plea  confesses  the  cause  of  ac- 
tion, but  avoids  it,  the  defendant  may  plead  specially, 
though  he  might  have  given  it  in  evidence  on  the  general 
issue.  The  rule,  as  to  pleas  amounting  to  the  general 
issue,  and  matters  which  may  be  pleaded  or  given  in  evi- 
dence, b  laid  down, .  and  the  earlier  cases  collected,  in 
Bacons  Abritlgmeni (6),  where  it  b  said,  that,  where  the 
defence  consbts  in  matters  of  law,  tliere,  the  defendant 

(«)  CtftL  367;S.a\  Salk.  344.     (b)  Tit. "  Pleas  and  PUading,**  0. 3. 
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1828.  nay  plead  specially;  but  where  it  is  purely  fact,  the  ge- 
neral issue  most  be  pleaded.  And  in  all  actions  the  de- 
fendant may  shew  any  matter  to  the  Court,  why  the  ac- 
tion does  not  lie;  and  this,  being  matter  of  law,  is  proper  to 
be  shewn  to  the  Court,  and  not  to  the  «Fiiry,  for,  being 
questions  of  kw,  the  Judges  are  to  determine  whether 
or  not  they  discharge  or  bar  the  plaintiff's  action.  In 
Pain  V.  Rochester  (a),  the  reason  giyen  that  matter  of 
law  may  be  pleaded  apedally,  though  it  may  be  given  in 
evidence  under  tho  general  issue,  is  *^pur  doubt  del  lay 
geniSy*'  that  is,  to  avoid  giving  the  Jury  Ae  trouble  and 
danger  of  drawing  legal  inferences;  andpiere,  the  defence 
is  founded  on  the  absence  of  a  form  required  by  statute. 
Although  the  Court  might  have  refused  leave  to  the  defen- 
dant to  plead  the  fourth  and  last  pleas  when  the  rule  for 
pleading  several  matters  was  moved,  yet,  upon  demurrer, 
the  only  question  is,  whether  the  pleas  are  good ;  and  each 
of  them  must  be  treated  as  if  it  had  heea  pleaded  alone. 
The  fifth  or  huBt  plea  states,  that  before  and  at  the  time 
when  Ann  PHckett  is  supposed  by  the  dedamtion  to  have 
become  indebted  to  HoweUe^  the  bankrupts,  and  firom  thence 
continually  until  the  making  of  the  defendant's  promise,  she 
was  the  wife  of  one  William  Prieiett,  who,  at  the  time  of 
the  accrual  of  the  debt  to  HowelU,  was  her  husband,  and 
still  aUve.  In  Hueeey  v.  Jacobs  the  Court  said,  that  cover- 
ture might  be  pleaded  in  aeeumpnt;  and  such  a  defence 
frequently  presents  a  question  of  law,  as  a  feme  covert  may 
be  considered  as  a  feme  sole,  by  the  custom  of  Lamdon;  or 
she  may  acquire  a  separate  character,  by  the  civil  death 
of  her  husband,  by  exile^  or  transportaticm  for  life :  Be- 
sides, here,  the  declaration  does  not  state  that  Ann  Prieieit 
was  sued  with  her  husband,  nor  does  it  state  any  drcum- 
stance  that  could  legally  constitute  a  debt  due  to  the  JE/eio- 
ette  from  her.  It  is  only  stated  that  she  was  arrested  at 
their  suitt  and  in  custody;  and  that,  in ccmsideration  that 

(«)  Cro.  EUs  871. 
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tbey  would  discharge  her  from  custody  and  take  her  accept-  1828. 
anoe,  the  defendant  promised  to  pay  them  the  amount  of 
the  bin,  in  case  it  should  be  dishonoured  by  her ;  and  yet 
it  has  been  said,  that  this  does  not  amount  to  a  promise  to 
pay  or  be  answerable  for  the  debt  of  another.  The  words 
of  the  statute^  are  not  confined  to  a  debt,  but  extend  to 
the  defiiult  or  miscarriage  of  another;  and,  it  Ann  Priclett 
dishonoured  her  acceptance,  the  defendant  undertook  to 
pay  its  amount.  The  case  of  Longridge  v.  Ihrville,  turned 
entirely  on  the  effect  of  the  validity  or  sufficiency  of  the 
consideration,  and  Mr.  Justice  Uolroyd there  said:  ''If  a 
person  is  about  to  sue  another  for  a  debt,  for  which  the 
latter  is  not  answerable,  the  mere  consideration  of  forbear- 
ance is  not  sufficient  to  render  him  liable  for  that  debt. 
Any  act  of  the  plaintiff,  however,  Iran  which  the  defend- 
ant derives  a  benefit  or  advantage,  or  any  labour,  detri- 
ment, or  inconvenience,  sustained  by  the  plaintiff,  is  a  s^uf- 
ficient  consideration  to  support  a  promise.  Now,  the  con- 
sideration of  forbearance  is  a  benefit  to  the  defendant,  if 
he  be  liable;  but  it  is  not  any  benefit  to  him,  if  he  be  not 
liable.  Here,  a  suit  actoally  commenced  is  given  up,  and 
a  suit,  too,  the  final  success  of  which  was  involved  in  some 
doubt.  The  plaintiff  might  sustiun  a  detriment  by  giving 
up  all  claim  in  respect  of  the  expenses  incurred,  and  the 
defendant  might  derive  a  benefit  by  having  that  suit  put 
an  end  to  without  further  trouble  or  investigation.  Now, 
I  am  of  opinion,  that  the  giving  up  of  a  suit  instituted  for 
the  purpose  of  trying  a  doubtful  question,  and  consenting 
to  deliver  up  the  ship,  which  might  otherwise  have  been 
detained  witil  the  security  required  was  given,  is  a  good 
consideration  to  support  a  promise  to  pay  a  stipulated  sum^ 
hj  way  of  damage,  in  case  the  actual  damage  amount  to 
that  sum.  In  Com*  Dig.  tit.  '  Action  on  Ca$e  upon  As- 
smmpsii'  (F.  8),  it  is  laid  down,  that  an  action  does  not 
he,  if  a  party  pronuse,  in  consideri^tion  of  a  surrender  of  a 
I  at  will ;  for  the  lessor  might  determine  it,  unless  there 
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1828.  was  a  doubt  whether  it  was  a  lease  at  will,  or  for  years ;  and 
1  Roll.  23  /,  25,  S5,  and  1  Broumlow,  6,  are  cited.  That  is 
an  authority  to  shew  that  the  giving  up  of  a  questionable 
right  is  a  sufficient  consideration  to  support  a  promise. 
Here,  therefore,  the  giving  up  of  a  suit,  instituted  to  try  a 
question  respecting  which  the  law  is  doubtful,  is  a  good 
consideration  to  support  a  promise."  All  that  the  Court 
decided  in  that  case  was,  that  the  giving  up  of  a  doubtful 
suit  was  a  sufficient  consideration  for  an  original  promise 
or  undertaking;  and  here,  the  plaintiff,  by  demurring,  has 
admitted  the  truth  of  the  allegation  contained  in  the  plea, 
riv.  a  special  promise  by  the  defendant  to  pay  the  debt  of 
another;  and  as  the  bill  drawn  by  the  Howells  on  Ann 
Pricketi  was  accepted  by  her,  the  undertaking  by  the  de- 
fendant was  for  her  default  alone,  and,  consequently,  for  a 
debt  for  which  there  was  no  legal  liability,  and  which  could 
not'  be  enforced  at  the  time  of  the  promise.  The  pleas, 
therefore,  only  present  matters  of  law,  which  were  proper 
to  come  before  the  Court,  and  may  be  supported,  although 
such  matters  might  be  given  in  evidence  under  the  general 
issue. 

Mr.  Serjeant  Wilde,  in  reply. — The  object  of  the  par- 
ties in  Saunders  v.  Wakefield  was  to  take  the  opinion  of 
the  Court,  on  the  construction  of  a  guarantie,  given  by 
the  defendant,  to  pay  a  bill  drawn  by  a  third  person  in  fa- 
vour of  the  plaintiff,  and  the  agreement  or  guarantie  was 
set  out  in  the  replication,  to  which  there  was  a  general  de- 
murrer. But  the  terms  of  the  plea  were  not  adverted  to. 
It  must  be  adnutted,  that  although  many  pleas  may  amount 
to  the  general  issue,  yet  that  they  may  be  pleaded  special- 
ly, as  they  may  present  matters  of  law,  proper  to  be  shewn 
to  the  Court,  but  here  the  pleas  demurred  to  are  not  put 
on  the  record  for  the  purpose  of  taking  the  judgment  of 
the  Court  on  any  matter  of  law ;  for  they  only  present  mas- 
ters of  fact  triable  by  a  Jury,  vix.  the  fourth,  whether  there 
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were  any  memorandum  of  tbe  defendant's  agreement  in  1B28. 
writing,  and  if  there  were,  whether  it  were  signed  by  him; 
and,  therefore9  the  plea  is  bad  on  general  demurrer.  The 
last  plea  merely  raises  the  question,  whether  Ann  Prick'' 
ett  were  a  married  woman  at  the  time  she  betcame  indebt* 
ed  to  HaweBi,  and  ^otitled  to  be  discharged  out  of  cus- 
tody at  their  suit,  as  she  could  not  be  liable  as  such; 
but  tha(t  plea  does  not  raise  the  question  whether  or  not 
there  was  a  sufficient  consideration  for  an  original  promise 
by  the  defendant.  To  ascertain  this,  regard  must  be  had 
to  all  the  facts.  An»  Prickett  was  in  custody  at  the  suit 
of  the  HoioeliSf  and,  wi&out  any  objection  to  the  validity 
of  their  demand,  the  defendant  required  them  to  forego 
an  adrantage  they  had  obtained,  by  having  her  in  custo* 
dy,  and,  in  consequence  of  their  consenting  to  forego  that 
advantage,  he  undertook  to  pay  the  amount  of  the  debt 
and  costs,  in  case  a  bill  of  oxchange,  accepted  by  her  for 
the  amount,  should  be  dishonoured*  This  was  in  the  na- 
ture of  an  original  pronuse,  and|  on  the  faith  of  it,  she  ob- 
tained her  discharge. 

Cur.  adv.  wdi. 

Mr.  Justice  Park  now  delivened  the  judgment  of  tbe 
Court,  and,  after  reading  the  declaration,  proceeded  as 
foBows: — 

To  this  declatation  several  pleas  were  pleaded,  but  I 
need  only  mention  the/owrlA  sfnd  last*  [The  learned  Judge 
read  them,  and  thus  continued:] — To  these  there  is  a 
qpecial  demurrer,  stating  for  cause,  that  the  fiu^ts  in  these 
pteas  aHeged,  only  amounted  to  the  general  issue.  [The 
learned  Judge  then  read  the  damucrer.]  I  suppose  it 
may  be  truly  said,  tha^  looking  through  all  the  law 
books,  there  is  not  a  greater  variety  of  opinions  upon  any 
question^  than  what  pleas  do  or  do  not  amount  to  the  ge- 
neral issue;  nor  any  one  upon  which  there  is  a  greater 
of  contndictory  decisions.    I  shall  not,  therefore, 

vol..  I.  Y 
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1828.  attempt,  though  I  have  looked  at  many  of  them^  to  go 
through,  or  endeavour  to  reconcile  them.  I  satisfy  my- 
self, in  general,  with  saying,  that  though,  perhaps,  the  ge* 
neral  issue  might  answer  the  purpose,  it  does  not  there- 
fore necessarily  follow  that  the  demurrer,  on  that  ground, 
must  be  allowed,  nor  that  the  defendant  was  bound  to  give 
the  matters  pleaded  in  evidence  under  the  general  issue. 

There  are  many  instances  in  which  a  defendant  has  the 
option  of  giving  his  defence  in  evidence,'  or  of  putting  it 
on  the  record.  And  though  the  facts  alleged  in  the  de- 
fendant's fourth  plea  might  have  been  given  in  evidence 
under  the  general  issue,  the  question  is,  whether  the  same 
facts,  stated  on  the  record,  do  or  do  not  constitute  a  good 
plea.  One  species  of  cases  in  which  this  may  be  done  is, 
where  the  plaintiff's  right  of  action  (which  is  confessed) 
is  avoided  by  mBLtter  ex  post  facto,  as,  by  payment,  which 
may  be  given  in  evidence  under  the  general  issue,  or  plead- 
ed. The  other  case  may  be,  where  the  plea  does  not  de- 
ny the  declaration,  but  answers  it  by  matter  of  law.  The 
fourth  plea  in  this  case  consists  not  in  denying  the  plaintiff's 
right  of  action;  it  is  not  a  denial  of  the  facts  in  the  decla- 
ration ;  but  it  is  matter  of  defence  in  law,  arising  out  of  the 
statute  of  frauds.  I  think  the  whole  of  the  doctrine,  as  to 
what  pleas  shall  amount  to  the  general  issue,  has  been  M- 
ly  and  admirably  explained  by  Mr.  Justice  Bayley,  Mr. 
Justice  Holroyd,  and  Mri  Justice  Littledale,  in  the  case 
of  Carr  v.  Hinchliff{a),  which  was  not  quoted  to  us  in  the 
argument  at  the  bar  on  either  side. 

In  the  present  case,  it  is  true,  that,  as'it  appears  to  us  to 
be  an  action  brought  on  a  promise  for  the  debt,  default,  or 
miscarriage  of  another,  the  proof  must,  at  the  trial,  have 
been,  that  such  promise  was  in  writing;  but  still,  on  the 
face  of  the  declaration,  the  promise  was  good ;  and  though, 
on  the  generid  issue,  the  plaintiff  must  have  proved  the 

(a)  4  Bsrn.  &  Ores.  347;  ^.  C.  7  Dow.  &  Ryl.  42. 
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writing,  tbe  defendant  avoids  that,  by  shewing,  in  plead- 
ing, that  it  was  not  in  writing. 

The  same  observations  apply  to  the^ti  plea — ^the  co- 
verture of  Ann  Prickeit. 

The  question  then  is,  taking  the  declaration  and  pleas  . 
together — ^Does  this  amount  to  an  undertaking  void  by 
the  statute  of  frauds?  If  Ann  Prickett  had  been  dis- 
charged out  of  custody,  having  been  arrested,  upon  a  pri- 
mary and  absolute  undertaking  that  the  defendant  would 
pay  the  debt  at  all  events,  or  accept  a  bill  for  the  amount, 
we  are  all  of  opinion,  that  the  discharge  of  Ann  Prickett 
from  imprisonment  would  have  been  a  sufficient  consider- 
ation for  such  a  promise,  and  that  the  defendant  would 
have  been  liable.  But  the  undertaking  is  merely,  that  if 
the  pLuntifis  would  discharge  Ann  Prickett ,  and  would  take 
ker  acceptance  for  the  amount,  he,  the  defendant  (without 
indorsing  or  becoming  in  any  way  a  party  to  the  bill),  would 
pay  the  same,  in  ease  U  should  be  dishonoured  by  the  said 
Ann  Prickett.  This,  though  a  new  promise  by  Ann  Prick- 
ett, was  still  only  collateral  on  the  part  of  the  defendant; 
and  being,  by  the  demurrer  to  the  plea,  admitted  not  to  be 
in  taiHngy  the  Court  are  of  opinion  that  the  defendant  is 
not  liable. 

Judgment  for  the  defendant  (a). 


1828. 


(a)  See  Lt7/«y  v.  Bemtt.  11  Price,  494. 


Bell  v.  Jacobs.  Feh^. 

Jl  HE  defendant  was  arrested  on  the  inii  January  last,  for  A  person  was 
SOW.,  by  an  officer  of  the  sheriff  of  Middlesex,  at  the  suit  of  S^'ubetjd'" 
the  plaintiff,  upon  and  by  virtue  of  a  writ  of  capias  ad  res-  ^i^^^l  °^„ 
wmdendum  issued  out  of  this  Court,  returnable  in  eixrht  days  officer  of  the 

*  -o  ^      sheriff  of  Iftrf. 

dkte*t  under  a 
writ  of  tapia»t  without  a  mm  omUUu  clause;  and  gave  a  bail-bond:— 'The  Court  refused  to  order 
it  to  bt  dditcnd  up  tobe  oaaceOed. 

Y2 
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1898.  6(  Si.  Hilary,  without  a  nM  omittas  danse,  and  gave  a 
bail-bond  to  the  sheriiF  for  his  appearance  at  the  return  of 
die  writ.  The  caption  was  made  at  the  defendant's  resi- 
dence in  Union  Street,  Bishopsgate,  which  is  idtuate  within 
the  liberty  arid  precinct  of  his  Majesty's  Tmoer  of  Lahdan. 

On  an  affidavit  of  these  fkcts,  Mn  Serjeant  Janes,  on  a 
former  day  in  this  Term,  obtained  k  rale,  calfing  on  the 
plaintiff  to  filiew  cause  why  the  bail-bond  riiodd  not  be 
delivered  Up  to  be  cancelled^  and  Why  the  plaintiff  shonld 
not  pay  the  defendant  his  costs  of  the  arrest  and  ba9-%ondv 
and  of  the  present  application. 

There  was  a  second  action  brought  against  the  defend- 
ant, at  the  suit  of  the  plaintiff,  for  7002.,  in  wbich  Mr.  Ser^ 
jeant  Storks  had  obtained  a  Uke  rule  on  the  same  gromda. 

For  the  defendant,  two  objections  %ere  raised: — Firti^ 
that  the  Btre^  was  bad,  having  been  marie  within  the  li- 
berty and  precinct  of  the  Tdwer  of  London,  by  the  sheriff  of 
Middlese'^,  without  leave  having  been  obtained  from  the  Go- 
vernor of  the  Tower;  and,  eeeondttf,  that  the  writ  was  fa*- 
regolar,  in  not  having  a  non  omittas  danse,  which  is  usually 
introduced  for  the  purpose  of  giving  the  sheriff  power  to 
enter  a  Uberty.  In  support  of  the  first  objection,  the'case  of 
Winter  v.  Miles  {a),  was  relied  on,  where  it  was  decided, 
tliat  civil  process  cannot  be  executed  in  any  of  the  King's 
palaces,  which  a^elcept  prepared  for  his  Majesty's  recep- 
tion, although  he  may  not  reside  therein;  and  in  Batson  v. 
McLean  (6),  it  was  held,  that  an  arrest  within  the  Tower 
is  bad ;  and  here  it  was  contended,  that  the  privSeges  of 
the  Tower  had  been  infringed  on,  as  the  Constable  of  the 
7bi^^  was  the  proper  dfBter  to 'execute  the  process;  aiid 
that,  as  it  appeiired  thkt  the  sheriff*8  officefr  did  not  even 
i^ply  tb  him  for  letfve  t6  arrest  {he  deft^ndant,  he  was  en- 
titled to  his  discharge. 

(a)  10  East,  678.  (If)  SCMt'Ib^).  m,  SI. 
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Mr.  Serjeant  Wilde  now  shewed  cause,  and  having  pre-  182a 
mited  that  tthis  case  was  distinguishable  from  Baison  v, 
M^Lean^  aa  there  Lord  EUenboromgh  only  observed,  that 
if  an  arrest  appeared  to  have  been  made  within  the  Tower ^ 
it  would  b^  bad ;  whilst  here,  the  defendant  was  arrested 
merely  witUn  the  liberty  or  precinct,  and,  therefore,  could 
not  claim  an  exemptipn  arising  from  the  privilege^  pf  the 
Ttmfer  itself;  and,  even  if  he  could,  he  had  waived  the  obr 
jection,  by  haying  since  pift  in  and  perfected  bail.  Th^ 
learned  Serjeant  was  proceeding  with  his  argument,  when 
the  Court  called  on-r- 

Mr.  Beijeant  Jones  and  Mr,  Serjeant  Storks  to  support 
their  rules.  — ^The  defendant  justified  bail  sincQ  the  rules 
were  obtained,  so  that  the  last  objection  cannot  apply. 
In  Batson  t.  McLean,  the  defendant  was  Major  of  the 
Tower,  and  had  been  to  Carlton  House,  to  the  Prince 
Regent,  on  official  business,  and,  ^s  he  was  returning, 
was  arrested,  when  he  got  out  of  his  carriage,  within 
the  tiberiies  of  the  Tower,  and  hq  claimed  a  personal,  as 
weU  as  an  official  exemption,  and  also  an  exemption  aris- 
ing  from  the  privileges  of  the  place;  and  Lord  EUenbo- 
rough  expressly  said  (a),  that,  if  the  arrest  had  been  with- 
in the  Tower,  there  could  be  no  doubt  but  that  it  would 
have  been  wrong;  and  here  it  is  sworn  that  the  de- 
fendant was  arrested  within  its  liberty  and  precinct.  In 
Winter  "w.  Miles  {If),  it  was  decided,  that  process  cannot 
be  lawfully  executed  in  Kensington  Palace.  Every  place 
devoted  to  the  service  of  the  Crown,  is  entitled  to  the 
prinleges  of  a  royal  residence;  and  the  Tower  is  clearly 
within  the  jurisdiction  of  the  Crown*  A  governor,  lieu- 
tenant-governor, constable,  and  other  officers,  are  ap- 
pointed by  the  Crown ;  and  the  King  exercises  a  state  au- 
thority there.  So,  the  precincts  are  set  apart  for  the 
purpooes  of  the  state;  and  the  true  distinction  is  be- 

(•)  2  Chit  53.  (b)  1  Camp.  475,  n- 
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1828.  tween  franchises  which  belong  to  a  subject,  who  may  have 
a  private  and  immediate  remedy  for  any  invasion,  as  far 
as  such  franchise  legally  extends,  and  palaces  or  places 
over  which  the  Crown  exercises  a  clear  and  distinct 
prerogative.  The  ruling  of  Lord  EUenborough  in  Winr- 
ter  V.  Miles  was  afterwards  confirmed  by  the  Court  in 
BcMc{a)\  and  in  Eldertotis  case  (6),  it  was  held,  that  a 
person  cannot  be  arrested  within  the  verge  of  a  royal 
palace;  and  the  Tower  is  equally  privileged  as  one  of 
such  palaces;  at  all  events,  it  is  a  liberty  and  county  of 
itself,  as,  by  the  S7th  Geo.  3,  c.  S5  (an  act  for  the  better 
raising  and  ordering  the  militia  forces  of  the  Tower  ham- 
lets), the  clerk  of  the  peace  of  the  Tower  is,  by  the  11th 
section,  required  to  enter  the  qualifications  of  the  officers  on 
a  roll ;  and  the  13th  section  enacts,  that  all  indictments  and 
prosecutions  for  any  offence  committed  within  any  part  of 
the  Tower  hamlets,  relating  to  the  militia-laws,  or  to  any 
offence  committed  against  the  act,  shall  be  preferred  be- 
fore, and  heard  and  determined  by,  the  Justices  assem- 
bled at  some  general  quarter  sessions  of  the  peace  to  be 
holden  for  the  liberties  of  the  Tower^  which  Justices  are 
thereby  empowered  to  hear  and  determine  the  same.  The 
15th  section  provides,  that  any  Justice  of  the  Peace  for  the 
liberties  may  act  in  the  execution  of  the  act,  notwithstand- 
ing he  may  be  a  deputy  lieutenant  of  the  hamlets,  or  offi- 
cer in  the  militia.  And  by  the  43  Geo.  3,  c.  55,  s.  13,  the 
constable  of  the  Tower  of  London^  lieutenants  bf  the 
Tower  hamlets,  and  the  deputy-lieutenants  of  the  hamlets, 
and  their  several  officers,  the  Justices  of  the  Peace  for  the 
Tower  liberties,  the  constables,  and  other  peace  officers 
within  the  same,  &c.  &c.,  were  to  put  in  execution  all  and 
every  the  powers  and  provisions  contained  in  that  act,  in 
like  manner  as  they  were  authorized  to  put  in  execution 
the  several  laws  respecting  the  militia  forces  of  the  king- 
dom. 

(«)  10  East,  678.  (&)  2  Ld.  Raym.  978;  S,  C.  3  Salk.  91. 
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Mr.  Justice  Park. — I  am  of  opinion,  that  there  is  no  1828. 
colour  for  this  objection,  but  as  it  was  stated,  when  the  ap- 
plication was  made,  that  it  embraced  a  question  touching 
the  rights  and  privileges  of  the  Tower  o(  London,  we 
thought  it  right  to  grant  a  rule  to  shew  cause.  I  have  since 
looked  iully  into  all  the  cases,  and  think  there  is  no  foun- 
dation for  cancelling  the  bail-bond  given  by  the  defendant. 
If  the  prerogative  of  any  of  the  officers  of  the  Tower  has 
been  improperly  invaded,  the  person,  who  ought  to  have  ex- 
ecuted the  process  might  have  some  ground  to  apply  to  the 
Court,  but  not  the  defendant.  In  FitzpcUrick  v.  Kelly  (a), 
the  defendant  was  arrested  on  a  peace  warrant  at  the  Sa^ 
iopkm  Coffee  House,  within  that  part  of  the  verge  declar- 
ed to  be  part  of  the  Palace,  by  the  statute  otHen.  8,  and 
carried  bef6re  a  Justice,  by  whom  he  was  discharged,  and, 
on  his  return,  was  arrested  in  a  civil  action,  at  the  suit  of 
the  plaintiff;  it  was  contended,  that  this  arrest  being  made 
under  colour  of  the  peace  warrant,  to  elude  the  franchise, 
was  void;  as  to  which  Lord  Mansfield  said,  that,  as  it  ap- 
peared to  have  been  a  contrivance,  it  was  the  same  as  if 
the  defendant  had  been  arrested  within  the  verge  of  the 
Court.  But  such  arrest  was  not  void.  The  person  mak- 
ing the  arrest  was  liable  to  answer  to  the  person  possess- 
ed of  the  franchise  which  had  been  violated,  but  the 
person  arrested  was  entitled  to  no  action.  In  The  King 
V.  Stobbs  (6),  the  defendant  was  indicted  for  assaulting  and 
imprisoning  E.  Pffoti,  Esq.  within  the  King's  Palace  at 
fFestmhuieriand  the  Court  held  that  the  indictment  would 
not  lie  against  an  officer  of  the  Palace  Court  for  ar- 
resting, within  the  King's  Palace,  a  person  not  of  the  King's 
household,  against  whom  a  writ  had  issued  out  of  that 
Court,  though  no  leave  to  make  the  arrest  had  been  obtain- 

(«)  M.  T.  22  Geo.  3,  K.  B.  3  Term  Rep.  740,  n. 
(&)  3  Term  Rep.  735 
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1828.  edfrcHii  the  Board  of  Green  Cloth.  The  case  of  The  AT^ 
T.  Ferguson  {a),  was  there  referred  to,  in  the  course  of  the 
argument,  and  distinguished  from  The  King  y.  Siobbst  by 
Lord  Kenpan,  in  dehvering  his  judgment  in  that  case.  In 
Winter  r.  MUes,  it  appeared  that  Kentingian  Palace  waa 
kept  in  a  constant  state  of  preparation  to  receiye  the  King, 
and  that  he  had  senrants  and  state  rooms  in  it,  and  that  the 
Duke  of  Sussex  actually  occupied  apartments  there:  and 
although  in  Baison  y.  M^Lean^  Lord  EUenboraugh  is  re- 
ported to  haye  said,  that  an  arrest  within  the  Tower  would 
haye  been  wrong,  yet  it  would  be  too  much  for  us  to  say, 
that  a  person  arrested  within  its  liberty  or  precinct,  should 
be  discharged  on  motion. 

Bfr.  Jnstioe  Bvrrouoh. — The  case  of  FitapatrieJt  r. 
Kelhf,  appears  to  me  to  haye  been  riglitiy  decided,  and 
although  the  officer  making  the  arrest  might  be  liable 
to  answer  to  the  person  possessed  of  a  franchise  within 
the  Tower,  if  it  haye  been  yiolated,  yet  the  party  arrested 
cannot  maintain  an  action. 

Mr.  Justice  Gasrlse.— In  Tidffs  Ptaetiee  (i),  it  is  said, 
**  an  arrest  within  the  Tower  of  London  wouM,  it  seems, 
be  bad,  without  leaye  obtained  from  the  Groyemor ;"  but  in 
Sparks  y.  Spifdc  (c),  it  was  held,  that  an  arrest  within  the 
yerge  of  the  Pahtce  is  no  ground  for  discharging  the  party 
arrested  out  of  custody,  on  the  ground,  that,  if  those  who 
haye  jurisdiction  are  injured,  it  is  for  them  alone  to  com- 
plain. I  very  much  doubt,  whether  the  hamlets,  or  libertiea 
of  the  Tower  can  be  considered  as  part  of  the  TKnoer,  for,  in 
the  Fourth  Institute  (d).  Lord  Coke,  in  treating  of  the  court 
of  the  Tower,  obseryed,  that  where  it  b  said  that  the  Tower 

(a)  10  Geo.  3.  <e)  7  Tcont.  311. 

{h)  8th  Ed.  217.  (i<)25l. 
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ct  London  is  within  the  dtj  of  London^  it  is  thus  to  be  un-  1828. 
dentood,  that  the  ancient  wall  of  London  extends  through 
the  Tower,  and  all  that  which  is  environed  with  the  wall, 
fix.  on  the  west  part  thereof^  is  within  the  city  of  London, 
and  the  residue  of  the  Tower,  on  the  east  part  of  that  an-- 
cient  wall,  is  within  the  county  of  Middlesex;  and  this  was 
found  out  in  the  case  of  Sir  Thonuis  Overbury,  who  was 
p<Msoned  in  a  chamber  in  the  Tower,  on  the  west  part  of 
that  old  wall.  If,  however,  the  privileges  of  the  Tower 
have  been  invaded,  let  the  officer,  whoever  he  may  be, 
maVe  his  complaint.  This  case  is  altogether  distinguish- 
able from  Winter  v.  Miles,  as  there  the  King  had  state 
apartments  in  the  palace,  and  one  of  his  sons  actually  re- 
dded there. 

Rule  discharged  with  costs. 


COSTELLO  V.  CaWLEY.  Tuesday, 

rw\  Feb.  btK 

mis  was  an  action  for  work  and  labour  done  for  the  «u  j  r  ^   . 

.  A,  The  defendant 

defendant  by  the  plaintiff,  a  painter.    At  the  trial,  be-  wai  arrested  in 

fore  Lord  Chief  Justice  Best,  at  Westminster,  at  the  Sit-  court^fo?i9/., 

tings  afterthe  last  Trinity  Term,  it  appeared  that  the  de-  "e^*^"^''^*^ 

fendant  had  been  arrested  for  19/.;  that  the  plaintiff  had  fla*e«tothi« 

agreed  to  paint  the  defendant's  house  for  12/. ;  and  that  the  plaintiff  recover- 

defeiidant  had  paW  him  10/.,  but  refused  to  pay  him  the  ^on  ty  S"  ST 

ihll  amount,  as  he  dWed  that  the  work  had  been  impro-  '^^nt  for  his 

°  ^         costs,  under  the 

perly  done.     Under  these  circumstances,  the  Jury  found  statute  43  (;eo.3, 
a  verdict  for  the  plaintiff  for  the  remaining  Zh  court  heid^at, 

the  action  hav- 
ing heen  broughi 

Mr.  Seijeant  Adams,  m  the  last  Term,  obtamed  a  rule  ^o?*  ujf** 
mn,  that  the  defendant  might  be  allowed  his  costs  of  the  could  not  inter- 
action, to  be  taxed  by  the  Prothonotary,  he  having  been   *'*' 
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1828.         arrested  for  19/.,  21.  only  being  actually  due  to  the  plain- 
tiff, and  for  which  the  verdict  was  found. 

Mr.  Serjeant  WUde  now  shewed  cause,  on  an  affidavit 
which  stated  that  the  action  was  commenced  in  the  Palace 
Court,  and  removed  by  the  defendant  to  this  Court  by 
habeas;  and  he  submitted  that  the  statute  43  Geo.  3,  c.  46, 
s.  3  (a),  on  which  the  application  was  founded,'  only  en- 
titled a  defendant  to  costs  of  suit,  to  be  taxed  according 
to  the  custom  of  the  Court  in  which  the  action  should  have 
been  brought^  and  consequently  that  this  Court  had  no 
power  to  interfere. 

Mr.  Serjeant  Adams,  in  support  of  his  rule,  insisted  that, 
as  this  was  a  remedial  statute,  it  should  receive  a  liberal 
construction;  that  the  Palace  Court  had  an  unlimited  ju- 
risdiction as  to  the  amount  recoverable  in  it;  that,  when 
a  cause  is  removed  or  brought  from  thence  to  this  Court, 
it  must  be  considered  as  commenced  here  for  the  pur- 
poses of  this  act;  and  that  it  would  be  extremely  hard 
on  a   defendant,   if  he  should   be  excluded  the  benefit 


(a)  By  which  it  is  enacted,  that,  made  appear,  to  the  satisfacdon  of 
''in  all  actions  to  be  brought  in  the  Court  in  which  such  action  is 
Enfflatfd  or  Ireland,  wherein  the  brought,  upon  motion  to  be  made 
defendant  or  defendants  shall  he  in  Court  for  that  purpose,  and 
arrested  and  held  to  special  bail,  upon  hearing  the  parties  by  affi- 
and  \yherein  the  plaintiff  or  plain-  davit,  that  the  plaintiff  or  plain- 
tiffs shall  not  recover  the  amount  -  tiffs  in  such  action  had  not  tiny 
of  the  sum  for  which  the  defend-  reasonable  or  probable  cause  for 
ant  or  defendants  in  such  actions  causing  the  defendant  or  defend- 
shallhavebeen  so  arrested  and  held  ants  to  be  arrested  and  held  to 
to  special  bail,  such  defendant  or  special  bul  in  such  amount  as 
defendants  shall  be  entitled  to  aforesaid,  and  provided  such  Court 
costs  of  suit,  to  be  taxed  accord-  shall  thereupon,  by  a  rule  or  order 
ing  to  the  custom  of  the  Court  in  of  the  same  Court,  direct  that  sucdi 
which  such  action  shall  have  been  costs  shall  be  allowed  to  the  de^ 
brought;  provided  that  it  shall  be  fendant  or  defendants." 
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of  it,  although  he  would  have  been  clearly  entitled  to  it        1828. 
in  the  Court  below. 

But  by  the  Court — The  objection  is  well  foundedi  the 
terms  of  the  statute  being  imperative  as  to  the  costs  be- 
ing taxed  according  to  the  custom  of  the  Court  in  which 
the  action  is  brought.  The  statute  applies  to  every  Court 
in  the  United  Kingdom^  as  the  1st  section  enacts^  that  no 
person  shall  be  arrested  on  any  process  issuing  out  of  any 
Court  in  England  or  Ireland^  for  a  cause  of  action  not  ori* 
ginally  amounting  to  such  sum  for  which  such  person  is 
now  by  law  liable  to  be  arrested^  exclusive  of  costs.  If  the 
defendant  had  not  removed  the  cause,  the  costs  in  the 
Court  below  would  have  been  infinitely  less;  and  he  has 
his  remedy  by  bringing  an  action  for  a  malicious  arrest,  if 
he  may  think  proper  so  to  do.     At  all  events,  we  have  no 

power  to  interfere  on  motion. 

Rule  dischiirged. 


Doe  on  the  several  demises  of  Stevens  and  Dumee  r.         Tuetdayy 
Scott.  '"'*•»'*• 

1  HIS  was  an  action  of  ejectment,  to  recover  possession  a  testatrix  de- 
of  four  messuages,  four  workshops,  four  outhouses,  four  ^^^  ^ln?h?« 
yards,  and  four  gardens,  with  the  appurtenances,  situate  '»«^"» »«  ^'^ 
in  the  parish  of  St,  John,  Clerlcenwell,  in  the  county  of  sole  and  sepa- 
Middlesex.  The  declaration  alleged  two  demises,  the  daughter?  A^i., 
first  by  Stevens,  a  trustee  under  the  will  of  one  Mary  a°^  ^  couyty, 

•'  '  •^    ossignf  and  as- 

Wilcox,  the  mother  of  the  defendant's  wife,  and  the  se-  sure  the  same 
cond  by  Dum^e,  her  heir  at  law.  heirs  and  as- 

At  the  trial,  before  Mr.  Justice  Gaselee,  at  Westminster,  l^'}^^  ^^l' 

independent  of 
the  debts  &c.,  of 
any  present  or  any  future  husband,  and  to  empower  and  permit  her  to  take  and  receive  the  rents 
&c,  and  to  give  receipU  for  the  same,  or  to  i^ppoint  any  person  to  receive  them,  as  if  she  were  sole 
and  unmarried.  S.  S.  afterwards  made  a  will,  whereby  she  devised  the  lands  to  her  husband,  for 
life,  with  remainder  over,  and  died : — Held,  that  the  legal  estate  vested  in  the  trustee  during  her 
life,  and  that  the  devise  by  S,  S.,  during  her  coverture,  was  void. 
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18^.  M  the  Sittings  in  the  last  Tenn,  it  appeared  that  Mury 
Wilcox,  by  her  will,  bearing  date  the  95th  August,  18 IS, 
executed  and  attested  as  by  law  required  to  pass  real  es- 
tatesi  gave  and  devised  (inter  alia)  as  follows : — **  I  give 
and  devise  unto  Charles  Stevens  (one  of  the  lessors  of  the 
plaintiff)  and  his  heirs^  all  that  my  freehold  messuage  or 
tenement,  dwelling-house,  and  premises,  with  the  work- 
shops, back*building8,  and  appurtenances,  situate  in  Ayks- 
bury  Street,  ClerlenweU,  now  on  lease  to,  and  in  the  pos- 
session of,  Mr.  Scott  (the  defendant),  and  all  that  my  free- 
hold messuage  or  tenement,  with  the  appurtenances,  si- 
tuate and  being  in  Graifs  Inn  Lane,  in  the  parish  of  St. 
Andrew,  Holbam,  known  by  the  sign  of  the  Black  Dog  and 
Punch  Bowl,  in  the  possession  of  Mr.  Meux,  or  his  under- 
tenants, In  Trust  to  and  for  the  sole  and  separate  use  of 
my  daughter,  Sarah  Scott  (the  defenda|it*s  wife),  ^d  to 
convey,  assign,  and  assure  the  said  last-mentioned  fre^ol4 
messuage,  tenement,  workshops,  hereditaments,  and  pre* 
mises,  unto  her,  the  said  Sarah  Scott,  her  heirs  and  assigns, 
for  ever,  free  from,  and  independent  of,  the  debts,  control, 
power,  or  engagements,  of  any  present,  or  any  future  bus- 
band,  and  to  empower  and  permit  her  to  take  and  receive 
the  rents,  issues,  and  profits,  of  the  said  last-mentioned  pre- 
mises, and  to  give  receipts  and  discharges  for  the  same, 
from  time  to  time,  or  to  appoint  any  person  to  receive  the 
same,  as  if  she  was  sole  and  unmarried.** 

The  testatrix,  by  a  codicil  to  her  will,  appointed  her 
son  Ellis  James  Dum^e  (the  other  lessor  of  the  plain tifi% 
and  her  daughter,  Sarah  Scott  (the  wife  of  the  defen- 
dant), her  executor  and  executrix,  who  proved  the  will  ac- 
cordingly. 

The  testatrix  died  on  the  4th  July,  1818,  leaving  her 
daughter,  Sarah  Scott,  her  surviving.  On  the  18th  o{  Au- 
gust, 1820,  Sarah  Scott  died,  leaving  her  husband  (tke 
defendant)  in  possession  of  the  premises  in  Aylesbury 
Street,  and  (never  having  had  issue  by  her  said  husband) 
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leaving  her  brother  and  co-executor^  the  said  Etlis  James  1829. 
Dum^e,  her  heir  at  law^  whose  claims  as  socfa,  was  resist^ed 
by  the  defendant  by  virtue  of  a  will,  made  by  his  wife 
dated  the  7th  February,  1820,  whereby  she  devised  to 
him  (the  husband}*  for  life,  the  ptemises  for  which  this 
ejectment  was  brought;  and  also  the  pubHc  house  in 
Gray's  Inn  Lane;  with  remainder  over  to  her  nephew  and 
niece  in  fee;  and  she  appoiiited  her  husband  sole  ex- 
ecutor. Under  these  circumstances,  the  learned  Judge 
was  of  opinion  that  no  le^al  estarte  vested  in  the  'defendant 
under  his  wife's  will,  and  that,  although,  in  some  oases,  a 
married  woman,  who  had  property  settled  to  her  separate 
use,  might  deal  wiA  it  as  &/eme  «o/e,  still  she  coidd  Only 
be  so  deemed  in  a  Court  of  Equity,  which  is  empowered 
to  direct  a  trust  deed. 

The  Jury  found  a  verdict  for  the  lessors  of  the  plaintiff; 
leave  being  reserved  to  the  defendaent  to  move  to  set  it 
aside  and  enter  a  nonsuit,  in  case  the  Court  should  be  of 
opinion  that  under  the  wiU  of  his  wife,  due  legal  estate  waa 
vested  in  him. 

Mr.  Serjeant  Jones,  in  the  last  Term,  accordingly  ob- 
tained a  rule  nisi,  and  submitted,  in  the  ^si  place,  that 
the  verdict  could  not  be  supported  upon  both  the  demises; 
it  must,  at  all  events,  be  confined  either  to  flie  trustee 
or  to  the  heir  at  law,  and  the  estate,  if  any,  is  at  present 
vested  in  the  former.  Secondly,  that  although,  regularly,  a 
woman  under  coverture  cannot  make  a  wiU  eMier  ^of  Itmds 
or  goods,  yet,  in  Equity,  effbct  is  frequently  given  to  the 
testamentary  dispositions  of  a  wife.  So  she  may  make  a  will 
in  execution  of  a  power;  and  here,  as  the  testatrix,  Mary 
Wilcox,  devised  the  premises  sought  to  be  recovered  by  this 
action  to  Stevens,  and  his  heirs,  in  trust  for  the  sole  and 
separate  use  of  her  daughter,  it  falls  within  the  statute  of 
uses;  and  a  devise  to  a  trustee,  to  permit  the  devisee  tote- 
ceive  the  rents  and  profits,  vests  the  legal  estate  absolute- 
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1828.  ly  in  the  latter^  as  being  the  person  beneficially  interested. 
In  South  ▼.  AUeine  {a\  a  testator  gave  all  the  rents  of  cer- 
tain lands  to  a  married  woman,  during  her  life,  to  be  paid  by 
the  executors  into  her  own  hands  without  the  intermeddling 
of  her  husband,  and  the  Court  held  that  it  was  a  devise  of 
the  lands  to  her;  and  although  in  Harton  y.  Harton  (i), 
a  devise  to  trustees,  and  their  heirs,  upon  trust,  to  permit  a 
feme  covert  to  receive  the  rents  during  her  life,  for  her  sole 
use,  and  after  her  decease  to  the  use  of  her  children,  was 
held  to  vest  the  legal  estate  in  the  trustees ;  yet  in  Sugden 
on  Powers  (c),  it  is  said,  "  a  gift  simply  to  the  separate  use 
of  K/eme  covert  is  tantamount  to  a  gift  to  such  uses  as  she 
shall  appoint  by  deed  or  will,  although  Lord  Rosslyn,  in 
one  case  (d),  considered  that  an  absolute  power  to  appoint 
was  essential  where  the  trust  wa&to  pay  from  time  to  time. 
This,  however,  proceeded  from  the  particular  circumstances 
of  the  case,  and  his  disinclination  to  support  ahenations  by 
married  women  of  their  separate  property ;  his  decidons, 
latterly,  on  this  point,  were  in  direct  opposition  to  the  doe- 
trine  laid  down  by  Lord  Hardwicke,  and  Lord  T%urlow, 
and  have  been  since  frequently  shaken  by  Ltord  Eldon  (e) ; 
and  in  a  late  case  (/),  Sir  William  Grant  made  a  decision 
directly  contrary  to  that  in  the  case  before  Lord  RogslynJ* 
According  to  these  decisions,  Mrs.  Scott  might  in  Equity 
be  deemed  ^feme  sole,  and,  if  so,  had  a  power  to  devise 
the  premises  in  question  to  her  husband,  the  defendant. 

Mr.  Seijeant  Taddy  now  shewed  cause — First,  the  testa^ 
trix,  Sarah  Scott,  had  no  estate  which  a  Court  of  law  can 
regard :  she  had  a  mere  equitable  interest,  and  if  so,  the 


(a)  1  Salk.  228;  ^.  C.  5  Mod.  (e)  <S|perZifi^  v.  Roehfort,  8  Ves. 
98, 101.  164 ;  Parket  v.  Whiu,  1 1  Ves.  209. 

(b)  7  Term  Rep.  662.  (/)  Essex  v.  Atkins,  14  Vo. 
(c;  3d  Edit.  115.  542. 

(d)  Mores  v.Huish,  5  Ves.  692. 
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statute  of  uses  does  not  apply;  Secondly,  even  if  she  bad  1828. 
a  legal  estate  in  the  property  in  question^  she  had  no  dis- 
posing power,  she  being  a  feme  covert,  and  under  the  con- 
trol of  her  husband,  who  survived  her.  The  devise  by 
Mrs.  Wilcox  to  Stevens,  the  trustee,  his  heirs,  and  assigns, 
for  the  sole  and  separate  use  of  Mrs.  Scott,  did  not  convey 
or  create  a  power  in  her  to  make  a  will  during  coverture; 
for  it  is  now  settled,  beyond  the  possibility  of  contradiction, 
that,  when  the  Court  can  collect  that  the  intention  of  a 
devisor  is,  that  the  estate  or  interest  otd/eme  covert  should 
be  protected  from  the  power  and  control  of  her  husband, 
they  will  so  construe  the  devise  as  to  give  her  an  equitable 
estate.  This  was  decided  in  the  case  of  Jones  v.  Lord 
Say  ^  Scale  (a),  where  lands  were  devised  to  trustees  and 
their  heirs,  in  trust  to  pay  several  legacies  and  annuities, 
and  then  to  pay  the  surplus  rents  into  the  proper  hands 
of  a  married  woman,  and,  after  her  decease,  that  the  trus- 
tees should  stand  seised  to  the  use  of  the  heirs  of  her  body; 
— ^it  was  decreed,  that  this  was  a  use  executed  in  the  trus- 
tees during  the  life  o{  the  feme  covert,  but  that,  after  her 
decease,  the  legal  estate  vested  in  the  heirs  of  her  body. 
That  case  was  referred  to,  and  its  principle  adopted  aiid 
confirmed,  by  Lord  Kenyon  and  >Mr.  Justice  Laterence 
in  Harton  v.  Harton,  which  is  similar  to  the  present,  and 
its  authority  has  never  been  questioned ;  it  was  there  held, 
that  a  devise  of  lands  to  trustees,  and  their  heirs,  upon 
trust,  to  permit  a  feme  covert  to  receive  and  take  the 
rents  and  profits  during  her  life,  for  her  sole  and  separate 
use,  and,  after  her  decease,  to  the  use  of  the  first  and  other 
sons  of  her  body,  then  to  the  daughters,  as  tenants  in  com- 
mon, with  other  like  limitations  to  oiheT  femes  covert,  vest- 
ed the  legal  estate  in  the  trustees.  So,  here,  the  devise 
was  to  Stevens  and  his  heirs,  in  trust,  for  the  sole  and  se- 

(a)  1  Eq.  Cas.  Abr.  383;  S.  C.     pi.  19;  3  Bro.  Pari.  Cas.  113. 
Vin.Abr.  Ut.  « Devise,"  (C.b.) 
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parate  use  of  Sarah  SeoU,  and  to  conToy,  assigiii  and  as- 
sure, the  premises  to  her,  the  said  Surah  Scott,  her  heirs, 
and  assigns,  for  ever,  free  firom,  and  independent  of,  the 
debts  &c.  of  her  husband,  and  to  empower  and  permit 
ber  to  take  and  receive  the  rents,  issues,  and  profits,  and 
to  give  receipts,  &c.,  as  if  she  were  sole  and  unmarried. 
Although  in  S^nth  v.  AUeine,  it  was  held^  that  a  de- 
vise of  the  rents  and  profits  to  a  married  woman,  during 
her  life,  to  be  paid  by  the  executors,  without  the  intermed- 
dling of  the  husband,  was  a  devise  of  the  lands  to  her ;  yet 
that  Was  merely  the  opinion  of  two  Judges  against  that  of 
Lord  Chief  Justice  Holt,  who  thought  the  executors  were 
trustees  f<Mr  the  wife;  and  his  opinion  is  now  fuUy  estar 
blished  hj  Jones  v.  Lord  Sajf  ^  Scale,  which  IjardKemyon^ 
in  Harion  v.  Norton,  said,  it  was  a  case  by  itself,  that  the 
best  report  of  it  was  in  Viner's  Abridgment  (a),  and  that  it 
was  recognized  to  be  law  by  Lord  Hardwicte,  in  Bagshcno 
v.  Spencer  (6).   Here^  it  was  only  necessary  to  protect  Mrs^ 
Scott's  life-interest,  as,  after  her  death,  the  legal  estate  vest- 
ed in  her  heir  at  law ;  and  by  the  statute  of  wills  (c),  a  person 
can  only  devise  the  estate  or  lands  he  is  actually  possessed 
of;  and,  if  he  has  not  the  legal  estate,  a  Court  of  law  witt 
not  interfere  or  sanction  the  devise.  In  Peacock  v.  Monk{d^ 
where  a  Mrs.  Lestoek,  having  purchased  a  real  estate  in 
a  house  in  the  lifetime  of  her  husband,  and  devised  it  in  his 
life,  the  question  was,  whether  it  could  pass  thereby,  she 
being  9,  feme  covert  at  the  time  of  making  her  will,  and  of 
her  death;  and  Lord  Hardwicke  there  drew  a  distinction 
between  real  and.personal  estate;  and  said,  *'  agreements  for  i 

settling  estates  to  the  separate  use  of  the  wife  on  marriage 
are  very  frequent,  relating  both  to  real  and  personal  estate. 
As  to  personal,  undoubtedly,  where  there  is  an  agreemeat 
between  husbimd  and  wife,  before  marriage,  thatithe  wife, 

(a)  Vol.  8, 262.  (c)  32  Hen.  8.  c  1. 

(h)  1  Vex.  144.  (d)  2  Vea.  190. 
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abill  have  to  her  separate  use  either  the  whole  or  parti-        1828. 
cnlar  parts,  she  may  dispose  of  itby  anactin  herlife^or  will; 
she  may  do  it  by  either,  though  nothing  is  said  of  the  man- 
ner of  disposing  of  it :  but  there  is  a  much  stronger  ground 
in  that  case,  than  can  be  in  the  case  of  real  estate,  because 
that  is  to  take  e&ct  during  the  life  of  the  husband;  for, 
if  the  husband  survives,  he  is  entitled  to  the  whole,  and 
none  can  come  into  a  share  with  the  husband  on  the  sta- 
tute of  distribution.     Then,  such  an  agreement  binds  and 
bars  the  husband,  and,  consequently,  bars  every  body. 
But  it  is  very  different  as  to  real  estate :  for  her  real  estate 
win  descend  to  her  heir  at  law,  and  that  more  or  less  be- 
neficially; for  the  husband  may  be  tenant  by  curtesy,  if 
they  have  issue;  otherwise  not :  but  still  it  descends  to  her 
heir  at  law:**  and,  by  a  note  to  that  case  (a),  it  appears  that 
a  case  was  cited  at  the  bar,  where  a  real  estate  of  a  wife 
was,  by  settlement  before  marriage,  secured  to  her  separ- 
ate use,  and  as  if  she  were  a  feme  sole,  but  no  power  was 
given  her  to  devise  it,  and  she  made  a  will — Lord  Chief 
Justice  WiUeSs  having  consulted  the  other  Judges,  deter- 
mined that  the  will  was  void;  and  the  estate  was  claimed  ' 
by  the  heir  at  law,  on  the  ground  that  a  woman  who  has  a 
feal  estate  to  her  separate  use,  cannot  be,  in  equity,  con- 
sidered as  the  absolute  owner  of  it.    Here,  no  power  of 
appointment  was  given  to  Sarah  Scott  by  the  will  of  her 
mother,  and  no  conveyance  was  made  to  her  by  the  trus- 
tee; the  legal  estate  therefore  remains  in  him,  until  a  con- 
veyance be  made  to  the  heir  at  law.     The  cases  referred 
to  by  Mr.  Sugden,  in  his  Treatise  on  Powers,  in  support  of 
the  position,  that,  where  a  married  woman  has  property 
setded  to  her  separate  use  without  any  restraint,  she  is,  in 
equity  9  deemed  a/eme  sole,  and  may  dispose  of  it  accord- 
ingly, and  that  a  gift  to  her  separate  use  is  tantamount  to 
a  gift  to  such  uses  as  she  shall  by  deed  or  will  appoint,  re- 

(«)  2Vez.  192. 
vol*.  I.  z 
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1828.  kte  to  personal  property  oiily#  with  the  exception  of  that  of 
Burnaby  ▼.  Griffin  (a),  where  the  qnestion  was  as  to  the  va^ 
lidity  of  an  equitable  recoTeryi  the  tenant  to  the  pradpe 
being  made  by  a  married  womani  which  Lord  RosslynheldL 
to  be  good.  That,  however,  ia  altogether  distinguishable 
from  a  devise  or  will.  In  Fettiplace  v.  Gorges  (b),  the  be- 
quest was  of  all  the  personal  estate  of  the  testatrix.**  In 
Partes  v.  White  (c),  the  estate  was  settled  to  the  separate  use 
ofa/etne  covert ^  and  she  had  an  express  power  of  appoint- 
ment. In  Rich  V.  Cockell{d)f  the  gift  or  bequest  was  of  per- 
sonal property,  viz.  money  in  the  funds.  So,  in  Wagste^y. 
Smith  («),  and  in  Sperling  v.  Rochfort  (/),  a  doubt  was  rds- 
ed,  whether  a  Court  of  equity  had  jurisdiction  to  permit 
a  married  woman  to  g^ve  up  her  interest  for  life  in  a  trust 
fund  not  settled  to  her  separate  use,  nor  subject  to  her  ap- 
pointment ;  and  the  Court,  under  these  circumstances,  re- 
fused to  assist  the  husband.  In  Essex  v.  Atkins  (g\  a  grant 
of  an  annuity  by  a  married  woman  out  of  her  separate 
personal  fTOferty  was  established,  it  being  a  deliberate 
act,  and  she  a  free  agent,  and  aware  of  what  she  was 
*  doing.  As,  therefore,  jSbroA  iS'co^. had  only  an  equitable 
estate^  and  no  power  to  devise,  a  will  made  by  her  during 
coverture  is  altogether  void,  or,  at  all  events,  could  have 
no  operation,  unless  the  estate  had  been  previously  convey- 
ed to  her;  and  as  no  conveyance  was  made,  the  legal  estate 
still  vested  in  Stevenst  the  trustee;  and  although  it  may 
be  contended,  that  he  and  his  heirs  were  to  hold  the  |h^ 
mises,  in  trust,  for  her  sole  and  separate  use,  and  to  con- 
vey the  same  to  her  and  her  heirs,  and  with  liberty  for  her 
to  receive  and  take  the  rents,  and  give  receipts  for  the 
same,  or  appoint  any  person  to  receive  the  same  for  her» 


(o)  3  Vei.  66.  {d)  9  Vcs.  369. 

W  1  Vcs.  46.  it)  Id.  620. 

(c)  11  Ve8,209.  (/)  8  Vcs.  164. 

ig)  14  Ves.  542. 
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as  if  she  Were  sole  and  uniffarriedi  yet  there  is  no  power        IS2B, 
of  direction,  limitation,  or  appointment,  by  deed  or  will^  or 
any  other  writing  in  the  na^r6  of  a  will,  by  Which  she 
might  limit  and  appoint  the  same- 
Mr.  Serjeant  Janes,  in  support  of  his  rule. — Sarah  Scoii 
had  not  only  a  legal  estate  in  the  pi'emises  devised  to  her, 
but  a  power  to  devise  in  fee.     It  was  evidently  the  in- 
tention of  the  testatrix,  Mary  Wilcox^  to  give  her  a  fe^ 
simple  in  the  pt^etaiiises.    The  sole  object  of  appointing 
a  trustee  was,  to  present  the  intervention  of  marital 
rights.    It  must  be  admitted,  that,  if  Sarah  Scoii  had 
been  a  feme  sole,  she  would  have  had  a  legal  estate  in  fee 
simple^  by  virtue  of  which  she  might  have  devised  in  fee. 
Although,  generally  speaking,  si/eme  coveri  cannot  make  a 
wiO,  yet  here  there  was  a  limitation  to  a  trustee  for  the  se- 
psurate  use  of  SOrah  Scoii,  t6  convey  and  assure  the  pre- 
mises to  her,  in  fee,  in  het  lifetime,  and  to  permit  her  to  re- 
ceive the  rettts  and  profits;  or  to  appoint  aqy  person  to 
receive  the  same,  as  if  she  were  sole  and  unmarried.    This, 
therefore,  was  equivalent  to  a  power  to  her  to  devise  the 
riemainder  in  fee,  and  if  so,  the  devise  to  ber  husblind  for 
life,  with  remainder  to  her  nephew  and  niece,  is  good.  The 
question,  then,  id,  whether  her  coverture  destroyed  her 
power  of  devising.    Although,  in  tf avion  v.  Hari&h,  th« 
Court  held  that  the  legal  estate  was  vested  in  the  trustees, 
yet  thbt  case  does  not  apply,  as  there  there  was  no  devise 
t6  the  wife  in  fee,  but  merely  that  she  might  receive  the 
rents  during  her  Ufe,  and^  after  her  decease,  to  the  use  of  the 
issue  df  her  bodyi  with  remainder  to  the  devisor'^  own  right 
heirs,  in  fee:    And  Lord  Kenyan  there  skid :  **  This  provi- 
sion, it  appears,  was  made  ifi  order  to  secure  to  ^yettHfemei 
c'overis  al  separate  allowance,  free  from  the  control  of  their 
husbands;  to  effectuate  which,  it  is  essentially  necessary 
that  the  trustees  should  take  the  estate  with  the  use  exe- 
cuted, otherwise  the  husband  of  each  taker  would  be  en- 

z  2 
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^828.^  tided  to  receive  the  profitSi  and  so  defeat  the  rery  object 
which  the  devisor  had  in  view/*  And  on  that  dichtm  be- 
ing cited  in  argument  in  Doe  d.  Leicester  v.  Biggs  (a). 
Sir  James  Mansfield  said,  *'  he  had  always  understood 
that  decision  to  have  gone  on  the  ground  that  it  was  the 
case  of  a  feme  covert,  and  was  so  held  in  order  to  protect 
her/*  But  here  the  trustee  was  empowered  bj  the  devise 
of  Mary  Wilcox,  to  eowoey,  assign,  and  assure  the  pre- 
mises to  Sarah  Scott,  her  heirs  and  assigns,  in  fee,  in  her 
life-time ;  it  therefore  was  clearly  the  intention  of  the  former, 
that  she  should  have  the  whole  estate  in  fee,  and  if  soi  a 
power  in  her  to  devise  must  be  presumed,  in  order  to  sa- 
tisfy the  intent  of  the  devisor,  or,  in  other  terms,  although 
she  did  not  take  a  le^  estate  for  life,  yet  a  power  in  her 
to  devise  or  dispose  of  the  remainder  must  be  implied.  In 
Doe  d.  Player  v.  NichoUs  {b),  a  testator  devised  to  trus- 
tees, in  trust  for  his  only  son,  all  his  freehold  and  copy- 
hold lands,  to  be  tran^erred  to  him  as  soon  as  he  should 
attain  the  age  of  twenty-one;  and  in  case  he  should  die 
before  he  attained  that  age,  then  to  A.  JB.,  his  heirs  and 
assigns :  it  was  held,  that  the  trustees  took,  in  the  copyhold 
lands,  an  estate  for  years,  determinable  on  the  s(m*s  ai* 
tainmg  the  age  of  twenty-one,  or  by  his  death  before  that 
period :  and  Mr.  Justice  Bayley  there  said  (e),  **  It  may  be 
laid  down  as  a  general  rule,  that,  where  an  estate  is  de- 
vised to  trustees  for  particular  purposes,  the  legal  estate 
is  vested  in  them  as  long  as  the  execution  of  the  trust  re- 
quires it,  and  no  longer;  and,  therefore,  as  soon  as  the 
trusts  are  satisfied,  it  will  vest  in  the  person  beneficially 
entitled  to  it.**  So  heire,  the  testatrix,  Mary  Wilcox,  in- 
tended that  the  trustee  should  have  a  control  over  her 
daughter's  life-estate,  but  as  she  was  to  have  the  whole 
beneficial  interest  as  to  the  remainder,  her  coverture  ap- 
plied only  to  her  life  estate ;  and  even  if  the  fee  had  vested 

(0)  2  Tsunt.  111.  [(6)  i  Bsni  &  Cm. 336.  (e)  lb. 342. 
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in  the  trustee^  the  legal  estate  would  only  remain  in  him  1828. 
until  he  had  conveyed  it  to  the  devisee  according  to  the 
terms  of  the  will;  which  might  have  been  done  at  any 
time  during  the  life  of  the  latter.  It  is  quite  clear  that 
the  defendant  may  obtain  relief  in  a  Court  of  equity,  and 
although  it  has  been  said,  that  the  cases  cited  by  Mr.  Sug- 
den  in  support  of  the  position,  that  a  married  woman  having 
property  settled  to  her  separate  use  is  deemed  a/emesole, 
and  may  dispose  of  it  accordingly,  apply  to  personal  pro- 
perty only;  yet  the  same  principle  is  equally  applicable 
to  real :  and  a  gift  or  devise  to  the  separate  use  of  a/eme 
covert  is  tantamount  to  a  gift  to  such  uses  as  she  shall  ap- 
point by  deed  or  will.  That  b  a  clear  and  established 
rule  of  equity ;  but  here  the  main,  if  not  only  difficulty,  is, 
whether  the  Court  can  presume  a  power.  No  precise 
words  are  necessary  to  create  it,  and,  on  the  principle  that 
a  Court  of  law  will  always  endeavour  to  carry  into  effect 
the  general  intent  of  a  testator,  a  power  must  here  be  pre- 
sumed for  Sarah  Scott  to  devise  the  premises  conveyed 
to  her,  in  fee,  by  the  will  of  Mary  Wilcox.  At  all  events, 
the  verdict  is  too  general  as  it  now  stands,  and  the  plain- 
tiff must  elect  on  which  demise  it  is  to  be  entered  up. 

Mr.  Justice  Park. — ^This  case  appears  to  me  to  lie  in  a 
very  narrow  compass.  It  has  been  admitted  throughout 
the  whole  of  the  argument  for  the  defendant,  that  he  may 
obtain  redress  through  the  medium  of  a  Court  of  equity, 
and  there  can  be  no  doubt  but  that  it  is  a  case  entirely  for 
that  Court  to  decide.  It  has  not  been  denied  that  Sarah 
Scott  was  married  at  the  time  she  made  her  will.  The  legal 
estate  was  not  vested  in  her  by  the  will  of  Mary  Wilcox ^ 
but  in  a  trustee,  during  her  life;  and  yet  she  devised  it  to 
her  husband  who  survived  her.  The  object  of  the  testa- 
trixi  Mary  Wilcox^  wa&  to  secure  to  her  daughter  the 
rents  and  profits  of  the  premises  during  her  life,  and,  after 
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her  death,  to  have  them  conveyed  to  her  heirs.  There  is, 
no  power  reserved  by  the  will  of  the  former,  and  it  is  quite 
clear  that  we  cannot  presume  a  power ;  for  were  we  to  do 
80|  we  should  be  going  much  further  than  any  previous  de- 
cision would  warrant.  The  case  of  Janes  v.  Lord  Say  ^ 
Seakf  appears  to  me  to  be  in  point,  and  it  has  ever  been 
considered  as  an  authority.  There,  the  devisoir  devised 
estates  to  trustees  and  their  heirs,  upon  trust,  to  pay 
debts  and  legacies,  and  to  pay  the  residue  to  the  proper 
hands  of  her  daughter  (a  married  woman),  or  to  such 
person  or  persons  as  she  should  direct  and  appoint,  for 
and  during  her  life;  and,  from  and  after  her  decease,  to  the 
trustees,  to  stand  and  be  seised  of  the  premises  to  the  use 
of  the  heirs  of  the  body  of  her  said  daughter,  severally  and 
successively,  and  to  the  heirs  of  their  several  and  respec- 
tive bodies,  in  tail  general ;  apd  it  was  decreed,  that  this 
was  a  use  executed  in  the  trustees  during  the  life  of  the 
married  woman.  So  here^  Sarah  ScoU,  a  feme  covert, 
was  to  receive  the  rents  for  her  life,  through  the  permis- 
sion of  the  lessor  of  the  plaintiff,  Stevens,  as  trustee ;  and. 
if  she  had  survived  her  husband,  perhaps  the  trustee 
would  have  been  bound  to  convey  the  estate  to  her,  ac- 
cording to  the  terms  of  the  will ;  but,  as  she  died  previ- 
ously, that  question  does  not  arise.  If,  indeed,  she  had 
outlived  her  husband,  the  trustee  would  have  been  still 
seised  of  the  estate  to  the  use  of  the  devisee,  Sarcth  Scott, 
free  from,  and  independent  of,  the  debts  of  SLuy  future  hus- 
band she  might  have.  As  to  whether  the  estate  is  now 
vested  in  the  trustee,  or  the  heir  at  law  of  Sarah  Scott,  ap- 
pears to  me  to  be  immaterial,  as  far  as  it  regards  the  pre- 
sent question.  The  devise  was  to  the  trustee,  and  his 
heirs,  in  trust  for  the  devisee,  and  her  heirs,  and,  on  her 
death,  the  legal  estate  would,  of  course,  have  vested  in  her 
heir,  according  to  the  terms  of  the  will.  But,  on  the  prin- 
ciple, that  we  cannot  presume  a  power  for  Sarah  Scott  to 
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devise,  and  as  the  legal  estate  was  Tested  in  her  trastee         1828. 
during  her  life-time,  the  devise  by  her  to  her  husband  was 
altogether  void. 

Mr.  Justice  Burrough. — ^The  words  in  the  will  of 
Mary  Wilcox  conveyed  the  legal  estate  to  the  trustee,  and 
we  cannot  presume,  or  imply,  a  power  for  the  devisee  to  de- 
vise or  appoint,  during  her  life-time;  for  if  we  were  to  do  so, 
the  intent  of  the  original  devisor  would  be  defeated.  She 
intended  that  her  daughter,  Sarah  Scott,  should  be  pro- 
tected, at  all  events,  during  her  life,  from  the  debts  or  en- 
gagements of  her  then  or  any  future  husband.  I  am, 
therefore,  of  opinion,  that  the  verdict  found  for  the  les- 
sor of  the  plaintiff  was  right 

Mr.  Justice  Gaselee. — I  entertained  no  doubt  in  this 
case  at  the  trial;  but  as  it  was  said  that  there  were  several 
authorities  in  point  for  the  defendant,  I  reserved  the 
question  for  the  consideration  of  the  Court;  and  I  still 
continue  of  the  same  opinion.  The  legal  estate,  under 
the  will  of  Mary  Wilcox,  vested  in  Charles  Stevens,  the 
trustee,  during  the  Ufe  of  Sarah  Scott;  and  if  the  defend- 
ant cause  proceedings  to  be  instituted  in  a  Court  of  equity, 
the  trustee  and  heir  at  law  must  be  made  parties.  We 
are  not,  however,  bound  to  confine  the  verdict  to  one  de- 
mise; perhaps,  therefore,  it  might  be  better  to  have  it  en- 
tered up  on  the  second,  as  the  legal  estate,  after  the  death  of 
Sarah  Scott,  was  vested  in  her  brother,  the  second  lessor, 
as  her  heir  at  law. 

Rule  discharged. 
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Wednetda^t    DoE  on  the  several  demises  ofLAWRiE  and  Glass  9.  Dtb/lll. 
Feb.  6«A. 

[H.  T.  6  &  7  G^.  4.  Roll  368.] 

In  ^^ttmtnu  1  HIS  was  an  action  of  ejectment. — The  premises  were 

SttSd^f  firtn-  ^^^c""'®^  ^°  t^®  declaration  as  "  twenty  messuages,  twenty 

ty  meMoages,  tenementSy  twenty  yards,  twenty  outhouses,  and  one  acre 

iMia^&ciuid,  of  land,  with  the  appurtenances,  in  the  parish  o(  Si.  Luke, 

!1^7^h  of  *"  *®  ^""^  ^^  Middlesexr—TY^e  defendant  pleaded  the 

error  brought  general  issuc. 

Bendi,  thb  At  the  trial,  before  Lord  Chief  Justice  Best,  at  Weti* 

oTe^ISi'^be  minster,  at  the  Sittings  in  Easter  Term,  1826,  the  Jury 

amended,  by  found  a  verdict  for  the  plaintiff. — Damages  1*. 

striking  out  the  *^  i      ^  *. 

word*  "  twenty       The  defendant  brought  a  writ  of  error  in  the  Court  of 
nemen  King's  Bench,  assigning  for  errors,  "  that  the  said  JoAn 

Doe,  in  each  of  the  first  and  second  counts  of  the  said  declara- 
tion, complained,  that  the  defendant  ejected  him,  the  sud 
John,  from  (amongst  other  things)  twenty  tenements,  which 
are  incorporeal,  and  a  description  of  property  for  which 
an  action  of  ejectment  is  not  sustainable;  and  the  de- 
scription is  too  vague  and  uncertain;  that  the  judgment 
was  given,  that  the  said  John  Doe  should  recover  his 
terms  of  and  in  the  said  twenty  tenements,  in  each  of  the 
said  counts  mentipned,  without  its  appearing  in,  by,  or 
from,  the  record  aforesaid,  in  respect  of  what  descrip- 
tion of  corporeal  or  incorporeal  tenements  the  said  Join 
Doe  was  to  recover  his  said  term;  and  also,  that  the 
premises  sought  to  be  recovered,  w§re  specified  and 
stated,  in  the  declaration,  to  be  situate  in  the  parish  of  iS<^. 
Luke,  in  the  county  of  Middlesex;  whereas  there  are  two 
parishes  known  and  called  by  the  name  of  the  parish  oiSt* 
Luke,  respectively,  in  the  said  county  o£ Middlesex:  and 
there  was  nothing  on  the  record  by  which  it  appeared,  or 
could  be  ascertained,  in  which  of  the  said  parishes  the 
said  tenements  and  premises  were  situate,  &c."  To  this 
assignment  the  plaintiff  demurred,  shewing  for  cause: 
''  That  it  is  double  and  multifarious  in  this,  to  witj 
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that  it  contains  an  assignment  of  errors  in  law,  and  an  1828. 
assignment  of  errors  in  fact ;  namely,  that  the  defendant 
ejected  the  plaintiff,  from,  amongst  other  things,  twenty 
tenements;  also,  that  the  said  judgment  is  given,  that  the 
plaintiff  should  recover  his  terms  of  and  in  the  said  twenty 
tenements f  &c.,  which  are  matters  of  law;  and  also,  that 
there  are  two  parishes  known  and  called  by  the  name  of 
the  parish  oiSt.  Luke^  respectively,  in  the  said  county  of 
Middlesex  i  which  is  matter  of  fact;  and  that,  by  the  rules 
of  law  and  pleading,  a  party  is  not  allowed  to  assign  error 
in  law  and  error  in  fact,  in  the  same  assignment  of  errors/' — 
The  defendant  joined  in  demurrer;  and,  on  its  coming  on 
for  argimient  in  the  last  Term,  the  Court  oi  King's  Bench 
directed,  that  an  application  should  be  made  to  this  Court 
for  leave  to  amend  the  record. 

Mr.  Serjeant  Bompasj  on  a  former  day  in  this  Term, 
on  an  affidavit,  by  the  plaintiff's  attorney  and  his  clerk, 
stating  the  proceedings  in  the  cause,  and  that  the  words 
*'  twenty  tenements"  were  introduced  into  the  declaration 
by  a  mistake  of  the  latter,  without  the  knowledge  of  the 
former,  who  was  not  aware  of  such  mistake  until  some 
time  after  the  defendant  had  brought  his  writ  of  error, 
obtained  a  rule,  calling  on  the  plaintiff  to  shew  cause,  why 
the  plaintiff's  lessors  should  not  be  at  liberty  to  amend  the 
record  in  the  cause,  by  striking  out  the  words  ''  twenty 
tenements,"  where  the  same  occur,  or  to  enter  up  judg* 
ment  for  the  premises  in  the  declaration  mentioned,  ex- 
cluding **  twenty  tenements." 

Mr.  Serjeant  Wiide  now  shewed  cause,  and  submitted, 
that  the  application  to  amend  the  record  should  have 
been  made  to  the  Lord  Chief  Justice,  before  whom  the 
cause  was  tried,  and  not  to  the  Court.  Although,  in 
Richardson  v.  Mettish  (a),  where  a  general  verdict  was 

(a)dBiiig.dd4. 
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182&.  given  on  a  declaration,  some  of  the  counts  of  which  were 
bad,  an  application  was  made  to  the  Court  to  amend  the 
postea,  by  entering  up  judgment  on  a  single  count,  after 
argument  in  error  in  the  Court  of  King's  Bench: — yet 
there,  the  cause  was  tried  before  Lord  Chief  Justice  Gtf-- 
ford,  who  had  been  removed  from  this  Court  to  the  Rolls 
before  the  application  for  the  amendment  was  made,  and 
his  notes  were  accordingly  read  in  Court.  But  in  ffar-' 
rison  ▼•  King  (a),  where  a  verdict  was  taken  generally  tar 
the  plaintiff,  the  Court  refused  to  entertain  an  application 
for  entering  it  on  particular  counts,  according  to  the  evi- 
dence of  the  Judge*s  notes ;  and  Mr.  Justice  Abbott  there 
said, ''  If  this  were  to  be  considered  as  an  application  to  the 
Court,  I  should  have  no  hesitation  in  saying,  that  the  mo- 
tion could  not  be  entertained.  The  usual  course,  in  cases 
of  this  kind,  is,  to  apply  to  the  Judge  who  tried  the  cause ; 
when  that  b  done,  it  belongs  to  the  authority  of  the  Court 
to  amend  the  record.'*  The  reason  that  the  application 
must  be  made  to  the  Judge  who  tried  the  cause  is,  that 
he  may  refer  to  his  notes  of  the  evidence;  and  although 
here  the  word  tenements  was  introduced  improperly  into  the 
declaration,  yet  evidence  was  admissible  as  to  the  messuages 
and  other  premises  for  the  recovery  of  which  the  action 
was  brought.  But  the  record  is  not  here,  in  point  of  law ; 
and  if  not,  the  Court  can  have  no  jurisdiction  to  make  the 
required  amendment.  By  intendment  of  law,  the  record  is 
in  the  Court  of  King^s  Bench,  to  which  the  cause  has 
been  removed,  and  the  Chief  Justice  has  certified  that  he 
has  sent  it  there ;  as,  therefore,  it  must  be  considered  as 
legally  in  the  custody  of  the  officer  of  the  Court  of  King^s 
Bench,  and  as  the  motion  for  the  amendment  should  have 
been  made  to  the  Chief  Justice  who  tried  the  cause,  the 
Court  will  not  interfere. 

Mr.  Serjeant  Bompas,  in  support  of  his  rule,  after  re- 

(a)  lfiani.&Ald.  161. 
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feiring  to  an  Amtmgmaus  case  (a),  to  shew  that  the  record        1828. 
remains  here^  although  the  cause  be  removed  to  the  Court 
of  Kmg^s  Bend  by  a  writ  of  error,  and  stating  that  that 
Court  had  directed  the  present  application  to  be  made, 
was  stopped  by  the  Court. 

Mr.  Justice  Park. — With  respect  to  the  abjection,  that 
the  application  should  have  been  made  to  my  Lord  Chief 
Justice,  who  tried  the  cause,  it  would  have  been  well 
founded,  if  the  amendment  depended  on  a  matter  qf  fact, 
which  arose  at  the  trial;  such,  indeed,  is  the  usual  course. 
Bat  the  Judge  who  tried  the  cause  may  have  the  be- 
nefit of  the  advice  or  assistance  of  the  Court.  This, 
however,  is  not  a  question  of  fact,  but  of  law,  the  word 
"  tenements"  having  been  improperly  introduced  into  the 
dedaiation.  Although  in  Doe  d.  Stewart  v.  Denton{b), 
it  was  hdd,  that  ejectment  foe  a  massuage  and  tenement 
was  good  after  verdict;  yet,  in  the  subsequent  case  o{  Doe 
d.  Bradshaw  v.  Plowman  (c),  the  Court,  on  a  review  of 
all  the  authorities,  held  otherwise,  and  that  the  objection 
was  good  in  arrest  of  judgment;  waA^Popham  (d),  is  there 
referred  to  by  the  reporter,  where,  on  an  issue  joined 
in  ejectment,  and  a  verdict  for  the  plaintiff,  it  was  moved 
in  arrest  of  judgment,  because  the  ejectment  was  de  mes- 
suagio  nn^  tenemento;  and  ejectment  does  not  lie  de  te- 
nemenio,  nor  de  messuagio  et  tenemento^  Besides,  the 
Court  o£  King's  Bench  directed  this  application  to  be 
made  to  us;  and  although  it  has  been  contended  that 
we  have  no  jurisdiction,  yet  that  point  was  most  fidly 
considered  in  Richardson  v.  MeUish,  where  we,  hav-^ 
ing  amended  the  postea,  after  argument  in  error  in  the 
Comrt  of  King's  Bench,  ordered  the  judgment  roll  to  be 
anumit^  Conformably  to  the  postea,  after  judgment  in  er- 

(«}  1  Stlk.  49.  (c)  1  East,  441. 

{h)  1  Tens  Rep.  11.  (d)  P.  197. 
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1828.  ror  entered  of  record  (a).  Whether  that  Court  has  since 
done  it,  is  not  for  me  to  enquire;  but  it  b  too  much  to  call 
on  us  to  overturn  our  judgment  in  so  recent  a  case,  and 
where  we  did  not  act  without  due  consideration. 

Mr.  Justice  BuRRouoH. — I  remember  a  similar  applir 
cation  to  this  Court,  independently  of  Richardson  y.  Mel- 
lUh,  where  the  amendment  was  allowed. 

Mr.  Justice  Gaselee.  — I  am  of  opinion,  that  the  present 
application  need  not  have  been  made  to  my  Lord  Chief 
Justice.  No  difficulty  was  raised  at  the  trial;  and  the  ob* 
jection  is  now  founded  on  the  inaccuracy  of  the  record. 
It  is  quite  clear,  that  ejectment  will  not  lie  for  a  tenement,  as 
it  b  an  uncertain  description  of  property ;  and  as  it  was  im- 
properly introduced  into  the  declaration,  it  may  be  struck 
out,  for  the  plaintiff  may  recover  less  than  he  declares  for. 

Rule  absolute  upon  payment  of  the  costs 
of  the  amendment. 

(«}  See3Bing.d4e. 


Feb^WL  RowE  and  Others  v.  Howden. 

Ae"w^rf I  '^HE  plaintiffs  were  the  owners  of  the  ship  Henrffy  and* 

ship  aguntt  a  Rowe,  as  the  managing  owner,  employed  the  defendant  in 

ed^by'them  to'  -^P^^  l^st,  as  the  broker,  to  procure  freight:  shortly  after- 

STcS^^!!'^  wards,  the  defendant  put  a  letter  into  jRou^V hands,  dated 

fiised  to  order  St.  Vincent's,  23rd  February,  1827,  signed  by  one  Grant,  a 

low  the  fonner  merchant  there,  addressed  to  the  defendant,  stating  that  he 

ukTT^p^ot  ^^  ^^^  vessels  to  load  for  London  in  all  next  month,  and 

*  I*"?' "It  ^^^  h^  would  undertake  to  load  a  vessel  of  200  tons,  to  sail 

ceived  by  him  .,11 

from  a  corns-  m  all  the  month  of  June  next,  for  100  guineas.    In  conse* 

aithongh  heaet^  quence  of  this  letter,  and  the  representation  of  the  defend- 

tottt^^  ant,  the  plaintiffs,  on  the ISth  May,  sent  out  the  ship  He»- 
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fftoSL  Fincenfs,  for  the  purpose  of  bringing  home  sugar. 
Some  time  after  the  ship  had  sailed,  Rawe  called  on  the 
defendant,  to  learn  if  he  had  heard  any  thing  about  her, 
when  he  shewed  him  a  letter,  dated  the  9th  March, 
18S7,  and  marked  with  the  London  post-mark  of  the 
9di  Miy,  and  indorsed  as  haying  been  received  by  the 
defendant  on  the  12th,  in  which  Grant  stated  that  he 
would  not  reconunend  sending  out  any  ships,  as  the  crops 
had  feiled.  The  phuntifTiZati^  lately  applied  to  the  de« 
feadant  to  produce  the  letter,  which  he  refused  to  do,  but 
produced  a  duplicate,  which  he  said  was  the  only  letter  re- 
ceived by  him  from  Granif  dated  in  March  last,  and  which 
bore  the  London  post-mark  of  the  16th  Majf,  1827. 

On  an  affidavit  of  these  &ct8,  Mr.  Serjeant  Jones,  in  the 
hst  Term,  obtained  a  rule  calling  on  the  defendant  or  his 
attorney  to  shew  cause  why  he  should  not  produce  to  the 
plainti£&*  attorney  the  above  letter,  dated  the  9th  March, 
1827,  and  bearing  the  London  post-mark  of  the  9th  May 
following,  and  why  the  plaintiffs'  attorney  should  not  be  at 
liberty  to  inspect  and  take  a  copy  thereof,  as  £sir  as  it  re- 
laledto  the  ship  Henry. 

Mr.  Serjeant  Wilde,  now  shewed  cause,  and  after  ob- 
serving on  the  vagueness  and  insufficiency  of  the  affidavit 
OB  which  the  apfdication  was  founded,  as  it  did  not  state 
for  what  cause  the  action  was  brought,  or  that  the  pkin- 
tiflb  required  the  production  of  the  letter,  in  order  to  ena- 
ble them  to  declare,  or  for  what  other  purpose  they  want- 
ed it;  and  relying  on  the  case  of  RaicUffe  v.  Bleaslkf{a), 
where  the  principle,  as  to  requiring  a  party  to  produce, 
or  fiimiah  a  copy  of,  a  written  instrument  in  his  possession, 
waa  IViIly  and  clearly  established,  was  stopped  by  the  Court, 
who  called  t 


(a)  3BiDg.l48. 
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1829.  Mr.  Serjeant  Jones  to  support,  his  rule.  — It  must  be  Id- 

mitted,  that,  unless  a  party  has  an  interest  in  an  instrument 
which  he  seeks  to  inspect  or  to  have  produced,  the  Court  will 
not  interfere;  but  here  the  plaintiffs,  as  the  owners  of  a 
ship,  confided  in  the  defendant  as  their  broker;  and  all  let- 
ters, papers,  and  documents  relating  to  her  or  to  the  voyage 
on  which  she  was  engaged,  should  be  disclosed  and  conmni- 
nicated  to  such  owners;  and  if  the  contents  of  die  letter  in 
question  had  been  made  known  to  the  plaintiffs,  they  would 
not  have  sent  the  ship  out  to  8i.  Vincenfs.  The  defend- 
ant must  be  considered  as  an  agent  acting  for  his  principals ; 
and  if  so,  he  holds  the  letter  for  them ;  and  the  plaintifis  can- 
not safely  proceed  to  trial  without  inspecting  it,  or  having 
a  copy  of  it  previously  furnished  to  them.  The  plaintifis  are 
clearly  parties  interested ;  and  therefore  thd  defendant  has 
no  right  to  withhold  the  letter.  In  Gigner  v»  Bdyly  (a), 
the  plaintiff  having  entered  into  a  contract  with  an  auc- 
tioneer, for  the  purchase  of  land  by  auction,  and  made  a 
deposit  in  part  of  the  purchase  money,  and  afterwards 
brought  an  action  against  the  defendants  (the  vendors)  for 
interest,  for  not  completing  the  purchase  according  to  the 
conditions  of  sale,  the  Court  ordered  the  defendants  to 
produce  the  contract,  for  the  purpose  of  the  plaintiff's  in- 
specHng  it,  or  getting  it  stamped.  So  here,  as  the  plain-  j 
tiffs,  as  the  owners  of  the  ship,  employed  the  defendant  as  I 
their  broker,  and  acted  entirely  on  his  representations,  they 
must  be  considered  as  standing  in  the  situation  of  princi- 
pal and  agent;  and  if  so,  the  latter  holds  the  letter  in 
question  on  behalf  of  the  plaintiffs,  and  by  their  consent; 
or,  at  all  events,  in  trust  or  confidence  for  them. 

Mr.  Justice  Park. — I  am  of  opinion,  thslt  there  is  no 
ground  for  this  motion.  The  priddple  on  which  such 
applications  are  founded,  was  fuUy  considered  in  Rai- 

(ft)  6  B.  Moore,  71. 
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^ffe  V.  Bleasby,  where  my  Lord  Chief  Justice  gave  a  1828b 
learned  and  elaborate  opinion;  and  we  should  act  in  direct 
opposition  to  it,  if  we  were  to  make  this  rule  absolute.  It 
has  been  said,  however,  that  the  plaintiffs  have  an  inter- 
est in  aU  papers  and  documents  belonging  to  their  ship; 
but  the  letter  in  question  forms  no  part  of  such  documents, 
^  it  was  received  by  the  defendant  in  the  course  of  cor- 
respondence between  him  and  a  third  person  residing  at 
St*  Fineenfs;  and  we  cannot  compel  a  copy  of  such  cor- 
respondence to  be  furnished  by  the  defendant,  to  supply 
evidence  against  himself.  If  the  plaintiffs  think  proper, 
let  them  go  to  trial,  and  give  the  defendant  notice  to  pro- 
duce the  letter.  It  may,  in  some  cases,  be  said  that  a 
plaintiff  cannot  declare  without  the  previous  inspection  or 
production  of  an  instrument;  but  it  does  not  appear  that 
the  letter  in  question  is  wanted  for  that  purpose.  It  is 
true,  that,  if  two  parties  execute  one  deed  or  instrument, 
the  one  who  has  it  holds  it  as  trustee  for  the  other,  on  the 
ground  that  they  have  both  an  interest  in  it.  The  case  of 
Gigner  v.  Bayly  appears  to  me  to  have  no  bearing  on 
the  present,  as  there  the  plaintiff  required  the  contract  to 
be  produced  for  the  purpose  of  getting  it  stamped;  but 
here  the  defendant  cannot  be  compelled  to  give  the  plain- 
tiffs a  copy  of  the  letter  in  question;  which  may,  if  in  his 
hands,  be  given  in  evidence  at  the  trial. 

Mr.  Justice  Bubrough  and  Mr.  Justice  Gaselee  con« 
ciirriDg — 

Rule  discharged  with  costs. 
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j^llflfji^  Smith  and  Otbers  v.  Backwell. 

In  an  iction  jL  HIS  was  an  action  brought  by  the  plaintiffs  against  the 
dn!^  5»  biu  defendant,  the  drawer  of  a  bill  of  exchange,  for  200/. 
of  excbuwe,  he  The  declaration  was  in  the  common  form.    The  defendant 

pleaded  the  de- 

fivery  of  twenty  pleaded: — *'  that  after  the  making  of  the  several  promises 

w^,inKi^dsfiu;-  &iid  undertakings  in  the  declaration  mentioned,  to  wit,  on 

^^^^j^^^]^  &c.,  at  &c.,  the  defendant  delivered  to  the  plaintiffs  twen- 

*uf^«i*^«iim  ^  P*P®*  of  port  wine,  in  fiill  satisfaction  and  discharge  of 

Judgment,  as  for  the  several  promises  &c.  in  the  declaration  mentioned, 

aithoogfaVwiif  <^d  of  all  damages  and  sums  of  money  thereupon  due, 

'iea"'^tMe-  ^^"^S*  or  accrued;  and  which  said  twenty  pipes  of  port 

ther  fidae.  wine,  the  plaintiffs  then  and  there  accepted  and  received 

for  a  nde  to  of  and  from  the  defendant,  in  full  satisfaction  and  discharge 

mattenTi^  of  the  Said  several  promises  &c.,  and  of  all  damages  and 

aubtunceofthe  gumg  of  monev  as  aforesaid:  and  this  &c.,  wherefore  fcc.** 

pleai  mutt  be  "^ 

autedtothe 

M^Jradra^  Mr.  Serjeant  Stephen^  on  a  former  day  in  this  Term,  ob- 

^^^'  tamed  a  rule  calling  on  the  defendant  to  shew  cause,  why 

the  plaintiffs  should  not  be  at  liberty  to  sign  judgment  in 
this  cause,  as  for  want  of  a  plea,  on  the  aflSdavit  of  one  of 
the  plaintiffs,  which  stated,  that  the  plea  was  wholly  false 
and  untrue  in  substance  and  matter  of  fact;  that  the 
defendant  never  had  delivered  to  the  plaintiffs,  or,  to  the 
best  of  the  deponent's  knowledge,  information,  and  belief, 
to  any  or  either  of  them,  twenty  pipes  of  port  wipe,  or  any  I 

port  wine,  in  satisfaction  or  discharge  of  the  promises  or 
undertakings  in  the  declaration  mentioned,  or  on  any  other 
account;  and  that  the  plaintiflb  never  did  accept  or  receive 
firom  the  defendant  the  said  twenty  pipes  of  port  wine,  or 
any  other  port  wine,  or  any  other  matter  or  thing,  in  satis- 
faction or  discharge  of  the  said  promises  and  undertakings, 
or  otherwise. 

Mr.  Serjeant  Spaniie,  now  shewed  cause. — The  plea  of 
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accord  and  satisfaction,  as  pleaded  in  this  case,  is  an  usual         1828. 
and  ordinary  plea,  and,  if  true,  is  an  answer  to  thel  ac- 
tion,   and  the  plaintiffs  cannot  call  on  the  defendant 
to  yerify  his  plea.    It  must  be  obsenred,  that  he  has  not 
pleaded  the  general  issue*  If  he  had,  he  could  not  havejput 
both  pleas  on  the  record  without  leave  of  the  Court,  but 
as  he  confined  himself  to  one  only,  he  has  pleaded  it  at 
his  peril;  he  required  no  time  for  pleading.     In  Blew- 
iii  V.  Marsden  (a),  where  a  sham  plea  was  pleaded,^of  judg- 
ments recovered  in  the  Court  otPie  Poudre  in  Bartholomew 
Fair,  in  terms  palpably  fictitious,  and  out  of  the  regular 
course,  the  Court  said,  that  there  might  be  occasions  where 
they  would  not  enter  into  any  question  as  to  a  plea  of 
judgment  recovered  pleaded  in  the  usual  form,  {upon  mo- 
tion*   Here,  the  plea  was  in  the  usual  form,  and  the  plain- 
ti£&  are  not  put  to  any  expense.     It,  therefore,  falls  with- 
in the  rule  now  laid  down,  and  adopted  by  both  Courts, 
that,  unless  a  false  plea  be  calculated  to  raise  issues  re- 
quiring different  modes  of  trial,  or  be  so  ingeniously  drawn 
as  to  perplex  the  plaintiff,  or  make  it  necessary  for  his  at- 
torney to  consult  counsel,  and  thereby  cause  delay  and 
expense,  the  plaintiff  will  not  be  allowed  to  disregard  it, 
and  sign  judgment.    Although  in  Riehley  v.  Proone  (A), 
the  Court  permitted  the  plaintiff  to  treat  a  plea  of  this  de- 
scription as  a  nullity,  and  to  sign  judgment  as  for  want  of 
a  idea,  on  an  affidavit,  stating  that  it  was  altogether  false; 
yet  that  case  was  expressly  over-ruled  by  Meringion  v« 
Beciet  (e),  where  a  plea  precisely  similar  was  pleaded,  and 
the  Court  said,  that  the  case  oi  Riehley  v.  Proone  was  de- 
dded  on  the  authority  of  what  fell  from  Lord  HoU^  in 
Pierce  v.  Blake  (d),  which  was  only  an  authority  to  shew, 
that  an  attorney  who  puts  a  false  plea  upon  the  record 

(«)  10  East,  237.  (c)  2  Bam.  &  Ores  81 ;  S,  a 

(h)  I  Bam.  &  Cres.  286;  S.  C.      3  Doir.  &  Ryl.  231. 
2  Dow.  &  ByL  661.  {H)  2  Salk.  515. 

VOL.  I.  4  A 
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1888.  may  be  fined ;  that  it  was  very  desirable  that  the  proceed- 
ings should  not  be  producHve  of  unnecessary  expense  and 
delay;  but  that  it  was  equally  important  that  that  object 
should  be  effected  without  breaking  in  upon  any  establish- 
ed principles^  which  would  be  the  case,  if  a  defendant  were 
to  be  compelled  to  Terify  his  plea }  and  Mr.«  now  Lord  Chief, 
Justice  Be^,  is  reported  to  have  said  (a) :  ''  The  inclination 
of  my  opinion  is,  that  Eiehley  t.  /Voeae  was  erroneously 
decided.  I  think  the  plea  in  that  case  should  not  have  been 
set  aside  in  the  first  instance,  but  thai  the  attorney  should 
have  been  called  upon  to  state  on  whose  authority  be 
pleaded  it."  And  in  Young  v.  Gadderer  (6),  where  the  de- 
fendant, in  an  action  against  him  as  acceptor  of  a  bill  of  ex- 
change, pleaded  a  plea  of  judgment  recovered  for  the  same 
debt,  the  Court  refused  to  set  it  aside  as  being  a  sham 
plea,  or  to  permit  the  plaintiff  to  sign  judgment,-  although 
it  was  sworn,  that  the  defendant  had  adnutted  the  debt,  and 
had  made  repealed  promises  to  the  plaintiff  to  pay,  after 
he  had  been  served  with  process  in  the  action.  And  Mr. 
Justice  Pari  th^re  said  (o) :  **  The  plea  put  upon  the  re* 
cord  is  the  common  plea  of  a  judgment  recovered,  which 
is  an  ordinary  defence,  and  we  are  not  to  assume  that  it  is 
faKes*'  and  Mr.  Justice  JBiirroa^A  added:  "The  Court 
must  adhere  to  thrir  former  and  established  practice,  and 
no^  intreduce  a.  new  rule  on  a  motion  of  thk  description, 
which,  at  all  events,  they  have  a.  dis^etion  to  grant  or 

Mr.  Seqeent  Stephens,  in  support  of  his  rule. — This  ap- 
plication is  not  unprecedented.  The  motion  was  precisely 
similar  iu  Bichley  v.  Proone,  where  the  plea  was  identi- 
cally the  same  as  the  present,  and  although  the  Court, 
in  the  subsequent  case  of  Merington  v.  Becket,  were  of 


(«)  3  Dow.  ft  Ryl.  SaS.  Bing.  380. 

(ft)  8  B.  Moore,  407}  S. C.  1         (c)  8 B.Mooi^4aS. 
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opinicm  that  that  case  was  erroneously  decided^  yet  Lord         1828. 
Chief  Justice  Abbott  iMtitioned  the  case  again,  after  thcT 
role  bad  been  discharged^  and  said  (a) :  ''  We  have  delibe- 
rated further  upon  this  point,  and  we  are  of  opinion,  that 
the  Court  has  no  power  to  demand  of  a  suitor  an  affi« 
davit  that  his  plea  is  tfiie.     We  have  also  considerable 
dovhif  whether  the  Court  would  be  justified  in  calling  on 
an  attorney  to  shew  by  whose  authority  he  pleads  a  dila- 
tory plea,  becaiEse  that  would,  in  all  probability,  be  reqnlr- 
ing  hnn  to  divulge  the  confidential  communications  of  his 
client.    We  now  wish  it,  thereibre,  to  be  understood,  that 
we  lay  down  no  general  rule  on  this  subject ;  we  think  it 
better,  for  the  present,  to  let  the  practice  remain  as  il  is ; 
and  we  intend,  at  our  eariiest  convemence,  to  consider  what 
mode  ean  be  sAfely  adopted,  eitfaet  by  the  Court  in  the  ex- 
ercise of  its  own  jteildiction,  or  by  recommendation  to  the 
Legislature  for  their  interfet^nce,  to  remedy  the  ev8s  at 
pvesent  comptabied  at/'    In  ThonkU  v.  Vafklermoolen  (6), 
where  the  defendant,  to  a  declaration  in  assumpiit  for 
goods  sold  and  delivei^d,  and  the  money  counts,  pleaded, 
lo  the  former  counts,  a  judgment  recovered,  and  to  the 
ktter,  payment,  dke  Court  altbwed  the  plaintiff  to  sign 
yttdgment  aid  for  want  of  a  plea,  and  ordered  the  defend- 
ant, or  his  attorney,  to  pay  the^  costs  of  the  plea  and  of  the 
a|>(^licatiofif,  on  the  ground  that  it  was  calculated  to  raise 
issues  requiring  different  modes  c^  trial.  And  in  Bartley  v. 
6od$hdie\e)y^\y^^  the  defendant  pleaded  a  sham  plea, 
so  as  to  make;  it  necessary  for  the  plaintiff's  attorney  to 
consuk  counsel,  the  Couirt  suffered  the  plaintiff  to  sign 
jofdgment,  artd  made  the  attorney  pay  the  costs.     So;  in 
ShadweU  v.  Berihdud^d),  the  Court,  in  a  like  case,  on  an 
affidavit  that  the  plea  was  fal^e,  allowed^  the  plaintSff  to 

(a)  3  Dow.  &  Ryl.  233.  (d)  6  Bam.  &  Aid.  750;  S:  C. 

ib)  2  Bam.  &  Aid.  197.  nomine  ShttdboU    v.    Bertk&nd, 

(c)  Id.  199.  1  Dow.  &  Ryl.  446. 
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1828.  sign  judgment ;  as  also  in  Body  v.  Johnson  (a) ;  and  in  Car^ 
bett  y.  Powell  {b)f  which  was  an  action  of  debt  on  bond,  by 
an  executor,  the  defendant  pleaded  an  assignment  of  the 
bond,  before  the  death  of  the  testator,  and  payment  to  the  as- 
signee; the  plaintiff,  in  his  replication,  took  issue  on  the 
payment  to  the  assignee ;  and  a  similiter  was,  according  to 
the  ordinary  practice,  added  in  the  office,  and,  after  notice 
of  trial  given,  the  defendant  struck  out  the  similUer,  and 
demurred  specially  to  the  replication ;  on  an  affidavit  that 
the  plea  was  false,  the  Court  held,  that,  notwithstanding 
the  plaintiff's  delay,  he  might  sign  judgment  as  for  want  of 
a  plea.  In  Young  v.  Gadderer  there  was  no  affidavit  that 
the  plea  was  false.  Here,  however,  it  is  expressly  sworn 
to  be  so;  and  the  obvious  tendency  of  the  plea  is,  to 
vex  the  plaintiffs,  and  throw  them  over  the  Term.  In 
BlewUt  V.  Marsden  (c),  the  Court  first  reprobated  the 
practice,  which  had  then  lately  grown  up,  and  was  con- 
tinually increasing,  of  loading  and  degrading  the  rolls  of 
the  Court  with  sham  pleas,  by  which  it  sometimes  hap- 
pened that  the  time  of  the  Court,  which  ought  to  be  bet- 
ter employed,  and  was  sufficiently  engaged  with  the  real 
business  of  the  suitors,  was  taken  up  in  futile  investigations 
of  nice  points  which  might  arise  on  demurrers  to  such 
sham  pleas ;  and,  therefore,  in  order  effisctually  to  put  a  stop 
to  this  practice  in  future,  they  allowed  the  plwitiff  to  sign 
judgment  as  for  want  of  a  plea,  and  made  his  attorney  pay 
all  the  costs  occasioned  by  the  plea,  and  the  costs  of  the 
rule  for  correcting  the  proceedings.  Although  a  plea  of 
judgment  recovered  may  frequently  be  a  true  plea,  yet,  as 
accord  and  satisfaction  may  be  given  in  evidence  under 
the  general  issue,  and  is  seldom  pleaded,  otherwise  than  as 
a  sham  plea  for  delay,  the  Court  ought  not  to  tolerate  it 


(a)  6  Bam.  &  Aid.  7^1,  n.  3.         6  Barn.  &  A1<L  751,  n. 

(b)  1  Dow.  &  Ryl.  448;  S.C         (c)  10  East,  123?. 
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when  it  is  sworn,  as  here,  that  it  is  altogether  false,  and         1828. 
when  it  is  evidently  merely  pleaded  for  delay. 

Mr.  Justice  Park. — The  Court  cannot  comply  with  the 
terms  of  this  motion,  although  I  very  much  regret  it  If 
this  be  a  sham  plea,  it  is  to  be  lamented  that  it  has  been 
put  upon  the  record ;  and  there  is  no  doubt  but  that  it  is  so, 
as  one  of  the  plaintiffi  has  expressly  so  sworn,  and  the  de- 
fendant has  not  attempted  to  answer  the  affidavit.  There  is^ 
however,  only  one  instance  where  the  Court  required  an  affi- 
davit from  the  defendant  in  verification  of  his  plea.  Blewitt 
V.  Marsden,  which  was  decided  in  1808,  was  a  case  wholly 
different  from  this.  Here,  as  there  is  no  inconsistency 
in  the  plea  of  accord  and  satisfaction  by  delivery  of  wine, 
which  is  in  the  usual  form,  we  caimot  say  that  there  is  any 
fallacy,  or  that  it  is  fictitious  on  the  face  of  it;  whereas, 
diere,  the  defendant  pleaded  judgments  recovered  in  the 
Court  of  Pie  Poudre,  in  Bartholomew  Fair;  and,  on  my 
applying  for  a  rule  to  shew  cause  why  the  plaintifiT  should 
Dot  be  at  liberty  to  sign  judgment  as  for  want  of  a  plea, 
treating  it  as  a  nullity,  it  being  palpably,  and  upon  the  face 
of  it,  a  sham  plea,  the  Court  said,  that  there  might  be 
occasions  where  they  would  not  enter  into  any  question  as 
to  the  truth  of  a  plea  of  judgment  recovered  pleaded  in  the 
usual  form,  upon  motion,  but  await  the  time  for  producing 
the  roU,  when  such  a  plea  would  be  regularly  disproved. 
To  that  I  fiilly  accede.  I,  therefore,  think  that  we  should 
overstep  our  authority,  if  we  were  to  yield  to  this  ap- 
plication. The  case  of  Bichley  v.  Proone  appears  to 
have  been  heard  and  determined  at  the  Sittings  in  the 
Court  of  King's  Bench  after  Term,  in  the  absence  of 
the  Lord  Chief  Justice,  and  that  Court,  without  as- 
signing  any  reasons,  made  the  rule  absolute.  But  in 
the  subsequent  case  of  Merington  v.  Beckei,  that  of 
Jliehley  v.  Proone  was  fully  considered,  and  the  Court, 
after  hearing  counsel  in  support  of  and  against  the  rule. 
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1828.  said,  that  the  case  of  Richlcy  v.  Proane  was  decided  upon 
the  authority* of  what  fell  from  Lord  HoU^  in  Pierce  y. 
Blake  (a),  which  was  only  an  authority  to  shew  that  an  at- 
torney, who  puts  a  false  plea  upon  the  record,  may  he  fin- 
ed; and  on  n  subsequent  day.  Lord  Chief  Justice  Abbott 
said,  that  calling  upon  aa  attorney  to  shew  by  what  au- 
thority he  put  a  sham  plea  upcm  the  file,  might  not  be  ef- 
fectual, and  that  the  Court  would  consider,  whether  some 
means  could  not  be  adopted  for  the  prevention  of  sham 
pleading,  without  breaking  in  upon  any  established  prin- 
ciple: but  that  until  some  sudi  regulation  could  be  de- 
vised, the  practice  must  remain  as  it  had  been  Iberetofore. 
In  Young  y.  Gadderer,  in  an  action  against  the  defen- 
dant, as  acceptor  of  a  bill  of  exchange,  this  Court  refused 
to  set  aside  a  plea  of  judgment  recovered,  as  being  a  sham 
plea,  or  to  permit  the  plaintiff  to  sign  judgment,  although 
it  was  sworn,  that  the  defendant  had  admitted  the  debt, 
and  had  made  repeated  promises  to  the  plaintiff  to  pay,  after 
he  had  been  served  with  process  in  the  action ;  and  that 
case  was  not  decided  without  due  consideration.  In 
Bones  v.  Punter  (&),  an  action  on  a  bill  of  exchange, 
the  defendant  pleaded,  to  the  whole  declaration,  firsts 
a  judgment  recovered  in  this  Court,  and,  secomUy,  by 
leave  of  the  Court,  Ae  delivery  of  a  hogshead  of  tobacco 
in  satisfaction ;  the  Court,  on  the  plaintiff's  producing  an 
affidavit  of  the  falsehood  of  the  pleas,  permitted  him  to  sign 
judgment;  but  there  the  pleas  were  such  as  raised  two  dis- 
tinctissues,  requiring  different  modes  of  trial,  which  brought 
the  case  within  the  rule  then  recently  adopted,  vix.  that,  if  a 
false  or  sham  plea  were  calculated  to  raise  issues  requiring 
different  modes  of  trial,  or  were  so  ingeniously  drawn  as  to 
perplex  the  plaintiff,  or  make  it  necessary  for  his  attorney 
to  consult  counsel,  and  thereby  cause  delay  and  expense, 

(«)  2  Salk.  616.  {b)  2  Bom.  &  Aid.  777. 
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the  plaintiff  might  sign  judgment  ««  for  want  of  a  plea.  I888. 
There,  too,  the  Court  observed,  that  the  ruW  to  plead 
double  was  granted  as  a  matter  of  course ;  that  ii  had  been 
improperly  obtained ;  and  that,  it  appearing  (on  afSdavit) 
that  the  pleaa  were  false,  the  plaintiff  was  entitled  to  sign 
judgment.  In  future,  on  a  motion  for  a  rule  to  plead  se* 
Yeial  matters,  we  shall  require  the  substance  of  the  pleas 
to  be  stated  to  us,  in  order  to  ascertain  whether  they  are 
fit  pleas  to  be  put  on  the  record  or  not;  and  if  a  party  be 
under  terms  to  plead  issuably,  the  Court  always  exercises 
a  control  over  the  pleas  intended  to  be  filed^  and  imposes 
terms  accordingly.  Here,  however,  the  defendant  has 
pleaded  one  plea  only,  and  was  under  no  terms  to  plead. 
I  am,  therefore,  bound  to  yield  to  the  authority  of  Me- 
rimgUm  v.  Beckett  and  trust,  in  the  words  of  Lord  Chief 
Justice  Abbott,  that  some  regulation  may  be  made  to  pre- 
vent sham  pleading,  without  breaking  in  upon  any  esta*- 
blisbed  prindples. 

Mr.  Justice  Burrough. — I  object  to  this  motion  in  toio, 
and  it  appears  to  me  that  there  is  no  colour  or  foundation 
for  it     If  this  rule  were  made  absolute,  it  might  hereafter 
be  said,  that  a  defendant  shall  not  plead  the  general  issue 
without  verifying  it  by  affidavit.    This  form  of  plea  is  some- 
times more  convenient  to  a  plaintiff  than  the  general  issue; 
because  it  puts  only  one  fact^ih  issue,  and  it  lies  with  the 
defendant  to  prove  his  case.     The  Court,  in  the  late  case 
of   Young  V.  Gadderer,  refused  to  set  aside  a  plea  of 
judgment  recovered,  although   the    defendant  admitted 
the  debt,  and  promised  the  plaintiff  to  pay,  aflier  he  was 
served  with  process;  and  here,  the  plaintiffs  may  rule 
the  defendant  to  abide  by  his  plea,  which  will  be  most 
beneficial  for  them.     We  therefore  never  ought  to  dis- 
turb  such  a  plea;  and  the  true  groiuid  of  distinction  is,  ' 
that  pleas  in  abatement,  which  are  brought  only  for  delay, 
must  be  verified  by  the  oath  of  the  party. 
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1828.  Mr.  Justice  Gaseleb. — I  am  of  the  same  opinion.     So 

long  aB  a  judgment  recovered  ia  permitted  to  be  pleaded, 
I  see  no  reason  why  this  plea,  which  is  equally  common, 
should  not  be  allowed  also.  It  involves  no  difficulty,  nor 
is  it  so  subtilly  framed  as  to  require  the  advice  of  counsel, 
nor  does  it  raise  two  distinct  issues,  so  as  to  require  dif- 
ferent modes  of  trial. 

Rule  discharged  without  costs. 

The  Court  observed,  that,  in  future,  such  applications 
would  be  discharged  with  costs. 


^^«y»       Aked  r.  Stocks,  Esq.  Barstow,  Esq.,  and  seven  Others. 
Fto,  SlA.       ^^ 

In  an  action  ±  HIS  was  an  action  of  trespass.     The  declaration  stated, 

SSl^ofST'""'  *at  the  defendants,  on  the  8rd  March,  1827,  broke  and 

aSToM^-  opened  a  certain  workshop  or  warehouse  of  the  plaintiff, 

ing  the  plain-  situate  in  the  parish  of  Halifax^  in  the  county  of  York, 

a  warrant  of  dis-  ^nd  seized,  took,  and  distrained,  certain  furniture,  goods, 

^^LJSTiS)-*'^  and  chattels,  of  the  plaintiff,  to  wit,  &c.  &c.,  then  being  in 

tice  of  action       the  said  workshop,  and  carried  away  the  same,  and  con- 
stated the  war^  ,  "^ 
rant  to  have        verted  and  disposed  thereof  to  their  own  use.     Two  of 

^.*B.,  and  when  *^®  defendants,  who  were  Justices  of  the  Peace  for  the 

ScttSa*^it*waa  ^^""*y  ^^  York,  pleaded  not  guilty,  and  the  other  seven 

found  to  have  Suffered  judgment  by  default. 

c.  D.,  eonstabu  At  the  trial,  before  Mr.  Justice  Bayley,  at  the   last 

a^fi^fviSaM*  Summer  Assizes  for  Yorkshire,  it  appeared  that  the  plain- 

aithough  A.  B.  tiff  was  a  maker  of  cards  (articles  used  for  clothing  the 

executed  the  , 

warrant  engines  that  manufacture  wool  or  cotton),  residing  at  Hor 

lifax;  that  the  defendants.  Stocks  and  Barstow,  were  ma- 
gistrates of  the  county  of  York;  that  three  others,  riz. 
Bark,  Medley,  and  Rushworth,  were  special  constables ; 
that  Fletcher  and  Marshall,  two  other  of  the  defendants, 
were  their  assistants;  and  that  the  two  remaining  defend- 
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ants  were.  Wood,  a  joameyman  card-maker,  and  his  wife.         1828. 
The  alleged  trespass  was  committed  under  the  following 
circuinstances: — 

The  defendant  Wood  was  employed  by  the  plaintiff  to 
make  a  quantity  of  cards  for  him.  On  the  work  being  fi- 
inbed,  the  plaintiff  requested  Wood  to  bring  it  home, 
but  he  declined  to  do  so  until  he  had  first  been  paid  his 
wages.  On  the  plamtiff 's  refusing  to  pay  Wood  his  wages 
untfl  die  work  had  been  delivered,  examined,  and  ap- 
proTedy  he  obtained,  from  the  defendant  Stocks,  a  sum- 
nuMis,  requiring  the  plaintiff  to  appear  before  him  ( Stocks) 
to  shew  cause  why  he  did  not  pay  Wood  10/.  for  wages 
due  to  him.  The  parties  accordingly,  on  the  13th  Febru- 
ary,  18S7,  appeared  to  the  summons,  before  Mr,  Stocks 
and  MT.Barstaw,  who  postponed  the  hearing  until  the 
SOib,  directing,  that,  in  the  mean  time,  the  work  should 
be  examined,  and  the  amount  of  wages  due  to  Wood  as- 
certained, by  two  individuals,  one  to  be  named  by  the 
phuntiff,  and  the  other  by  Wood*  This  not  being  com- 
plied with  on  the  part  of  the  plaintiff,  Mr;  Stocks  and  Mr. 
Barsiow,  on  the  said  SOth  February y  made  an  order,  which 
was  served  upon  the  plaintiff,  requiring  hiia  to  pay  to 
Wood  10/.  for  his  wages,  and  \&s.  for  costs;  which  not 
being  paid,  the  other  seven  defendants  entered  the  plain* 
tiff's  shop  on  the  3rd  March,  under  a  warrant  of  distress 
signed  by  Stocks  and  Barstow,  and  seized  goods  belong- 
ing to  die  plaintiff,  which  they  carried  away,  and  after- 
wards sold.  The  defendant  Bark  produced  the  warrant 
of  distress,  which  he  read  to  the  plaintiff,  and  also  made 
a  schedule  of  the  articles  seized,  which  he  signed.  The 
following  notice  of  action  was  served  upon  Stocks  and 
Barstow: — 

''  To  Michael  Stocks  and  WilUam  Barstow,  Esqrs.,  two  of 
his  Majesty's  Justices  of  the  Peace,  in  and  for  the  West 
Riding  of  the  county  of  York. 

"  You  having,  on  or  about  the  twentieth  day  of  Febru- 
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mry  latC,  at  two  of  bis  Majesty's  Justices  of  tbePeaee  in  and 
for  the  West  Riding  of  the  county  of  Ytirk,  caused  /oA^ 
Aked^  of  HaUfax^  in  the  said  county  of  York^  card-maker, 
to  be  unkwfiilly  convicted,  for  not  paying  to  Thoma$  Wood^ 
of  Halifax  aforesaid,  card-maker,  die  sum  of  1(M.,  for 
wages  supposed  to  be  due  to  Che  said  Tkomas  Wood,  and 
the  further  sum  of  15#«,  for  costs  alleged  to  have  been  id- 
eorred  by  the  said  Tkwnas  Wood  in  recovering  the  said 
wages ;  and  you  having  imlawfuUy  issued  a  certain  warrant 
in  writing,  under  your  hands  and  seals,  bearing  date  on  or 
about  the  3rd  March,  1827,  dtreded  to  Joseph  Bark, 
diereby  commanding  him  to  distrain  the  goods  and  chat* 
tels  of  the  said  John  Aked,  for  satisfying  the  said  sum  of 
10^  15#.,  under  which  said  warrant  of  distress  the  pr^ 
mises  of  the  said  John  Aked,  situate  at  Halifar  afore- 
said, were  unlawfully  entered,  and  his  goods  and  chattels 
therein,  of  a  large  value,  forcibly  taken  and  distraified; 
and  having  afterwards  caused  the  said  goods  and  chat- 
tels of  the  said  John  Aked  to  be  sold  and  disposed  of,  to 
his  great  loss  and  prejudice:  I  do,  therefore,  as  the  at- 
torney for  the  said  John  Aked,  according  to  the  form  of 
the  statute  in  such  case  made  and  provided,  hereby  give 
you  notice,  that  I  shall,  at,  or  soon  after,  the  expiration  of 
ooe  calendar  month  fn»n  the  time  of  your  being  served 
with  this  notice,  cause  a  writ  of  capias  ad  respondendum 
to  be  issued  out  of  his  Majesty's  Court  of  Common  Pleas, 
at  Westminster,  agakist  you«  at  the  suit  of  the  within- 
named  John  Aked,  for  the  wrongs  aforesaid,  and  shall 
proceed  against  you  thereupon  according  to  law. 

Dated  this  24th  day  ot  May,  1827. 

W.  F.  H.,  Attorney  for  the  said  John  Aked.'" 

The  plaintiff  having  given  the  defendants  notice  to  pro- 
duce the  warrant  of  distress ;  on  its  being  put  in,  it  was 
found  not  to  be  directed  to  Bark,  as  alleged  in  the  notice, 
but  to  ''John  Brisrlev$  constable  oi  Haltfaxr  and  Bsark 
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I  proved  to  lieaconstabk  of  Noriimoramf  and  not  of  Huh 
Ufaxf  when  it  was  objected  fot  the  defendants,  that,  as  the 
vamnt  was  not  directed  to  Batk^  as  stated  in  the  notice, 
the  action  could  not  be  maintained  against  the  magistrates 
who  granted  it,  9tM  they  were  not  Kable  for  Bark's  acts,  al- 
though he  held  and  executed  the  warrant,  it  not  being 
directed  to  him;  or  that,  at  all  events,  there  was  a  fatal 
▼arianoe  between  the  warrant  set  out  in  the  notice,  and 
dhat  signed  by  the  defendants. 

The  learned  Judge  was  of  opinion,  that,  as  the  nodce 
of  action  served  on  the  magistrates  stated  the  warrant  of 
distress  to  have  beoi  directed  to  Bark^  when  in  fact  it 
was  directed  to  Brierley,  Constable  of  Hatifhx,  the  ac« 
tion  could  not  be  supported. 

The  Jury  accordingly  assessed  the  damages  against  the 
seven  defiendants  who  had  suffered  judgment  by  default, 
at  282.,  the  value  of  the  goods  proved  by  the  plaintiff  to 
have  been  taken  under  the  warrant,  and  returned  a  yet* 
diet  of  not  guilty  against  Stocks  and  Barstow — ^leave  be- 
ing reserved  to  the  plaintiff  to  move  to  enter  a  verdict  of 
gttiify  against  them,  if  the  Court  should  think  the  notice 
sufficient. 

Mr.  Serjeant  Cross  having,  in  the  last  Term,  obtained 
a  rule  nisi  to  that  effect— 

Mr.  Serjeant  Wilde  was,  on  this  day,  about  to  shew 
cause,  when  the  Court  called  on — 

Mr.  Serjeant  CrosSf  to  support  his  rule. — The  statute 
Si  Geo.  2,  c  44  (a),  requires  that  the  notice  shall  clearly  and 
explicitly  shew  the  plaintiff's  cause  of  action.  The  intent 
and  meaning  of  the  act  was,  that,  before  an  action  should 
be  ooiMnenced  against  a  Justice  of  the  Peace  for  any  thing 

(a)  Sect.  1. 
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1828.  do°6  by  him  in  the  discharge  of  his  duty,  he  should  be 
clearly  informed  of  all  that  is  meant  to  be  charged  against 
him,  that  he  might  have  an  opportunity  to  tender  amends 
to  the  complaining  party,  to  avert  the  consequences  of  his 
error;  and  here  the  plaintiff  has  done  all  that  could  rea- 
sonably be  expected  of  him,  and  all,  indeed,  that  it  was 
possible  for  him  to  do,  in  order  to  afford  the  defendants  the 
requbite  information.  He  had  no  copy  of  the  warrant. 
All,  therefore,  that  he  could  know,  was,  that  it  was  issued 
under  the  hands  of  two  magistrates;  and,  as  it  was  exe- 
cuted by  Bark,  he  naturally  concluded  that  it  was  directed 
to  him.  The  notice  could  not  be  more  explicit;  for  it  ex- 
pressly stated  that  the  action  was  brought  agwist  the  de- 
fendants. Stocks  and  Barstow;  firsts  for  having  caused  the 
plaintiff  to  be  unlawfully  convicted  for  not  paying  to  Wood 
the  sum  of  10/.  for  wages  supposed  to  be  due  to  him;  and, 
secondly,  for  having  unlawfully  issued  a  warrant  in  writing, 
under  their  hands  and  seals,  against  the  goods  of  the 
plaintiff,  under  which  they  were  sold. 

[Mr.  Justice  Park. — ^Tbe  fifth  section  of  the  statute 
enacts,  "  that  no  evidence  shall  be  permitted  to  be  given 
by  the  plaintiff,  on  the  trial,  of  any  cause  of  action,  except 
such  as  is  contained  in  the  notice  thereby  directed  to  be 
given;*'  and  here  the  plaintiff  has  stated  that  the  defen- 
dants unlawfully  issued  a  warrant,  directed  to  Joseph 
Bark,  which,  on  its  production,  appeared  to  have  been  di- 
rected to  another  person.] 

It  must  be  admitted,  that  there  is  a  literal  variance;  but 
the  objection  is  trivial,  and  frivolous,  if  not  vexatious, 
as  the  directions  of  the  statute  have  been  substantially 
complied  with;  for  a  more  explicit  notice  could  not, 
under  the  circumstances,  have  been  given.  The  plain- 
tiff's attorney  most  unfortunately  added  that  the  war- 
rant was  directed  to  the  person  who  executed  it,  and  there 
can  be  no  doubt  but  that  it  was  signed  by  the  two  de- 
fendants, and  those  who  suffered  judgment  by  default  are 


IN  THE  EIGHTH  AND  NINTH  YBARS  OF  GEO.  IV.  351 

mere  paupers.  If  the  plaintiff  could  have  proved  that  1828< 
a  letter,  containing  the  warrant,  had  beeji  addressed  to 
Bark,  there  can  be  no  doubt  but  that  the  magistrates 
would  be  liable  as  co-trespassers.  The  notice  need  not 
have  been  more  explicit  than  the  declaration.  The  war- 
rant might  have  been  delivered  in  the  first  instance  to 
Wood,  the  complaining  party,  or  to  Bark;  and  it  is  imma- 
terial whether  it  were  directed  to  the  latter  or  not,  for  the 
plaintiff's  cause  of  complaint  against  the  magistrates  is, 
that  be  was  unlawAilly  convicted,  and  that  the  warrant 
was  unlawfully  issued.  Although  the  plaintiff  frequently 
demanded  the  perusal  and  copy  of  the  warrant  from  the 
three  defendants  who  acted  as  constables,  they  refused 
it.  The  objection  raised  by  the  magistrates  is  not  only 
disgraceful  to  them,  but  tends  to  defeat  the  ends  of  jus- 
tice. 

Mr.  Justice  Park. — ^I  should  feel  disposed  to  go  every 
possible  length,  in  support  of  the  arguments  that  have 
been  ui^ed  in  favour  of  the  plaintiff's  case,  if  I  could  pos- 
sibly do  so;  for  I  am  always  sorry  to  see  the  merits  of  a 
cause  defeated  by  a  formal  or  technical  objection;  and 
during  the  twelve  years  I  have  had  the  honour  of  presid- 
ing at  Nui  Prius,  I  have  always  been  averse  to  nonsuit 
a  party,  on  the  ground  of  a  variance,  which,  although  of 
a  trifling  nature,  frequently  defeats  the  plaintiff's  right. 
We  can  hare  no  disposition,  nor  have  we  a  power,  to  fa- 
vour magistrates;  they  must  stand  with  us  on  an  equal 
footing  with  all  other  individuals.     But  here  the  objec- 
tion is  founded  on  the  insufficiency  of  the  notice  of  action, 
required  by  the  statute   £4  Geo.  S,  c,  44,  which  was 
passed  expressly  for  the  purpose  of  rendering  Justices  of 
the  Peace  more  safe  in  the  execution  of  their  office,  be- 
cause country  magistrates  cannot  be  supposed  to  be  ac- 
qoainted  with  all  the  niceties  and  technicalities  of  law, 
and  they  are  often  in  danger  of  being  entrapped  by  making 
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1828.        mifltakea  in  mere  matters  of  form;  and  on  a  notice  of 
action  being  served  on  them»  they  are  to  be  put  in 
possession  of  tbe  cause»  in  order  that  tbey  may  tender 
amends  to  the  complaining  party.    These  notices  have 
always  received  a  strict  construction*     The  only  que^^ 
tion,  thereforoi  is^  whether  the  notice  in  this  case  con- 
veys sufficient  information  to  the  defendants,  of  the  jimn- 
tiff's  cause  of  action*    A  notioe  of  this  deseription  mast 
express  the  nature  of  the  writ,  or  process^  intended  to 
be  sued  out^  %s  well  as  of  the  cause  of  action,  accord- 
ing to  the  decision  of  the  Court  in  Laoelace  v.  Currff  (a)) 
and  in  Striekkmd  v»  Ward  (b),  it  was  held,  that  a  notice 
given^  pursuant  to  the  statute,  stating,  that  an  action  an 
the  case  for  false  imprisonment  and  assault  would  be 
brought  against  the  defendant  (a  maj^trate),  was  held 
to  be  insufficient.    But  it  has  been  since  held,  that  the 
notice  need  not  specify  the  form  of  the  action  intended 
to  be  brought.    It  is  sufficient,  if  it  stErte  the  writ  or 
prooesa,  and  the  cause  of  action^  SMin  v.  De  Burgh  (c). 
It  was,  perhapsy  unnecessary  in  this  case  to  have  stated, 
that  the  warrant  was  dtreded  to  Bark/  buty  havmg  stated 
hf  and  professed  to  give  the  defendanta  the  wIm^  of  his 
cause  of  action,  the  plaintiff  was  bound  to  prove  it    The 
notice  addressed  to  the  defendants  stated^  thai  they,  ae 
Justices  of  the  Peace  for  the  county  of  York,  had  caused 
the  plafaitiff  to  be  unlawfiiUy  convicted  ftw  not  paying 
wages  supposed  to  be  due  to  one  Wood^  and  had  unlaw- 
fully issued  a  certain  warrant,  under  their  hands  and  seala, 
dated  tbe  Sd  Mateh,  1827,  directed  to  Joseph  Bete^k^ 
thereby  commwidii^  him  to  diatram  the  phuntiff**  goods, 
under  which  warrant  his  preniise»  were  unlawfuHy  «Ke> 
tared,  and  hie  goods  forcibly  tskem  and  sold.     Thai 
was  the  plaiai^s  cause  of  aetiettt;  andv  on  the  pvodactiao 
of  t^  warrant,  it  iq>peared  to  have  been  directed  to  one 

-    (a)' 7  Turn  Rsp^ 631.  ({^>  U.  «.  (r>2  Gsmp.  196; 
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John  Brierleyy  an  entire  stranger,  as  he  was  not  one  of  1S28. 
the  parties  to  the  record,  and  he  was  further  described  as 
a  constable  of  Halifax.  There  can  be  no  doubt  but  that 
this  was  a  fatal  variance*  The  sixth  section  of  the  statute 
was  passed  for  the  protection  of  constables  and  other  of- 
ficersy  acting  in  obedience  to  the  warrants  oi  magistrates ; 
and  although  they  need  not  comply  with  the  demand  of 
the  perusal  and  copy  of  the  warrant;  yet  unless  they  do 
so,  they  are  not  protected.  The  fifth  section  enaetSj 
that  no  eridence  shall  be  perviitted  to  be  given  by  the 
plaintiff*  of  any  caase  of  action  except  such  as  is  cob^ 
tained  in  the  notice ;  and  here  the  plaintiff's  cause  of  ac- 
tion is  founded  on  the  warrant  of  distress  issued  by  the 
defendants,  as  magistrates,  directed  to  a  particular  person 
by  name,  as  constable  of  HalifaXp  and  stated  in  the  no- 
tice to  be  directed  to  another,  who  was  not  a  constable  of 
that  township.  I  am  therefore  of  opinion^  thait  the  ao* 
tion,  as  against  the  two  first  named  defendflat%  as  magia- 
trates,  cannot  be  maintained. 

Mr.  Justice  Gaselbe  (a). — I  should  be  eztremdy  happy 
if  we  could,  consistently  with  the  terms  of  the  statute,  and 
the  cases  decided  as  to  its  construction,  accede  to  the 
present  application ;  but  notices  of  this  description  have 
always  been  construed  strictly.  The  phtintiff  has  ob- 
tained a  verdict  against  the  constables  and  others  who 
assisted  at  the  execotioD  of  the  warsaat.  and  who,  beUev* 
ing  tha^  they  had  no  authority  to  act  under  it,  sufleved 
judgment  by  default.  I  therefore  feel  a  less  diflEcuhy, 
as,  if  the  plaintiff  had  brought  his  action  against  the  ma- 
gistrates aktne,  he  must  have  failed  altogether;  bat  bet  is 
now  entitled  to  proceed  against  Ae  other  defendants'  for 
the  recovery  of  the  damages  assessed  against  them,  viz. 

(a)  Mr.  Justice  Burrough  was  absent  at  Chambers. 
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1828.  281.  the  value  of  the  goods  taken  under  colour  of  the  war- 
rant. The  statute  requires  that  the  cause  of  action  be 
clearly  and  explicitly  contained  in  the  notice.  The  case 
of  Strickland  y*  Ward,  is  expressly  in  point,  and  that 
case  has  been  admitted  to  be  law,  and  has  been  since  ap- 
proved of.  In  Sabin  t.  De  Burgh  (a),  it  was  held,  that 
the  notice  need  not  specify  the  form  of  action;  but  that  it 
is  sufficient  if  it  state  the  torit  or  process,  and  the  eat^se 
of  action ;  so  here,  the  notice  would  have  been  sufficient,  if 
it  had  stated  the  warrant  in  general  terms,  and  the  cause 
of  action  as  stated  in  the  declaration,  ftxr.  that  the  defend- 
ants unlawfully  entered  the  plaintiflTs  workshop  or  ware- 
house by  virtue  of  the  warrant,  and  distrained  and  sold 
his  goods.  But  the  plaintiff  has  gone  further,  and  stated, 
that  the  defendants  imlawfuUy  issued  a  warrant  directed 
to  Bart,  under  which  the  premises  of  the  plaintiff  were 
unlawfidly  entered,  and  his  goods  taken  and  distrained. 
That  statement  was  incorrect,  as  far  as  it  regarded  the 
party  to  whom  the  warrant  was  directed;  for  it  was  di- 
rected to  a  constable  of  Halifax,  and  it  was  proved  that 
Bark  was  not  a  constable' of  that  township. 

Rule -discharged  (6). 

(a)  2  Camp.  196.  confined  to  cases  where  the  mas- 

(h)  The  grounds  of  objection  ter  resides  at  a  distance  from  his 

to  the  proceeding's  of  the  magis-  place  of  business,  or  is  absent; 

trstes  were— PtrW,  that  they  had  neitherof  which  was  thecase  here: 

ordered  the  plaintifT  to  pay  10/. ;  Secondly,  that  the  twem^^tme  days 

whereas,  by  the  statute,  20  (?eo. 2,  requii^bythe20  Cfta.2,  between 

c.  49,  s.  1,  they  were  only  empow-  the  conviction  and  the  issiung  of 

ered  to  convict  for  SI;  the  stfr-  the  distress-warrant  had  not  ex- 

tute  4  Geo.  4,  c.  34,  s.  4,  which  pired  when  the  Justices  signed  it, 

extends  the  sum  to  lOt,  being  and  the  levy  was  made  under  it» 
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1828. 

BrYSON  t.  SiMCOX.  ^V^?l 

Feb.  lUh. 

TxIE  defendant  in  this  cause  was  arrested  and  held  to  The  defendant 
battforSO/.,  stated  to  be  due  from  hun  to  the  plaintiff  'l^l^^^'^J'^ 
for  work  and  labour  as  an  accountant.    At  the  trial,  be-  «"*!»**  ajppear- 

ing  that  the 

fore  Lord  Chief  Justice  Best,  at  Guildhall,  at  the  Sit-  plaintiff  was  in- 
tings  after  the  last  Trinity  Term,  it  appeared,  that  the  de-  defendant  in% 
fendant  had  assisted  the  plaintiff,  and  that  he  was  indebted  ""^g"*^^. 
to  him  in  a  small  sum  for  his  services,  when  a  verdict  was  tak-  en  for  the  for- 
en  for  the  plaintiff,  subject  to  an  order  of  reference  for  as-  nai  damages, 
certaining  the  amount  of  the  damages;  and  the  arbitrator  Jere^  toanar- 
awarded,  that  the  sum  of  121, 10*.  only  was  due  from  the  de-  Wtrator  for  as- 

certainmg  the 

fendant  to  the  plaintiff;  and  he  directed  a  verdict  to  be  en-  amount,  and  he 
tered  for  that  sum.  o„jy  ^^re  due 

from  the  de- 
&ndant  to  the 

Mr.  Serjeant  Taddy,  on  an  affidavit,  stating  that  the  plaintiff:— 
sum  found  to  be  due  by  the  arbitrator  had  been  tendered  defendant  was 
by  the  defendant  previously  to  the  commencement  of  the  ^*"^d^£*c 
action,  applied  for  a  rule  fdsi  to  tax  the  costs  for  the  de-  statute  4S  Geo. 
fendant,  under  the  statute  43  Geo*  3,  c.  46,  s.  3,  on  the  although  he  ' 
ground  that  he  had  been  arrested  and  held  to  baU  malicious-  ^,u°^award- 
ly,  and  without  any  probable  cause.     The  learned  Serjeant  «*  *^^'«  ^« 

*  «         #»f>i«T^'-/N  1  1  .  commencement 

referred  to  Ttdas  Practice  (a),  to  shew,  that  where  a  ver-  of  Uie  action,  as 
diet  is  taken  at  the  trial  for  a  nominal  sum,  subject  to  an  pfeadedthe  ten- 
order  of  reference  for   ascertaining  the  amount  of  the  ^^^* 
damages,  it  is  within  the  terms  of  the  statute;  and  he  cit- 
ed the  case  of  Austin  v«  Debnam  {b)  to  shew,  that,  where 
there  are  mutual  dealings  between  two  parties,  and  items 
known  to  be  due  on  each  side  of  the  account,  an  arrest 
for  the  amount  of  on^'^^de  of  the  account,  without  de- 
ductmg  what  is  due  on  the  other,  is  malicious,  and  with- 
out probable  cause;  and  Robinson  v.  Elsam  (c),  where  an 

(«)  7tfi  Edit.  998.  fieUy.  ilreA«r»  5Barn.  &  Aid.  513. 

(A)  3  Bam.  &  Cres.  139;  S,  C.  S.  C.  1  Dow.  &  RyL  67. 
4  Dow.  &  Ryl.  663;  S.  P.  Drone-         (c)  5  Bsm.  &  Aid.  661. 
VOL.  I.                                     B  B 
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attorney  brought  an  action  for  his  bill  of  costs,  and  held 
the  defendant  to  bail  for  a  larger  sum  than  was  afterwards 
found  to  be  due  upon  taxation^  without  having  any  rea- 
sonable or  probable  cause  for  so  doing,  and  it  was  held  to 
be  a  case  within  the  statute* 

Mr.  Justice  Park.  — In  that  case,  the  Court  proceeded 
on  the  grounds,  that  although  it  was  not  within  the  sta- 
tute, still  that  they,  in  the  exercise  of  their  jurisdiction  over 
their  officers,  would  compel  an  attorney,  under  such  circum- 
stances, to  pay  costs;  and  Lord  Chief  Justice  Abbott  there 
said,  **  It  is  unnecessary  to  decide  whether  this  case  be 
within  the  statute,  because  the  plaintiff  is  an  attorney." 
I  am  of  opinion  that  case  does  not  fall  within  the  meaning 
or  provisions  of  the  statute*  The  defendant  ought  to 
have  pleaded  his  tender,  if  he  bad  made  it  before  the  com- 
mencement of  the  action.  I  therefore  think  that  there  is 
no  ground  for  us  to  interpose. 

Mr,  Justice  Burrouoh. — In  Pain  v.  Acton  (a),  the  de- 
fendant was  arrested  for  100/.,  and  the  cause  was  after- 
wards referred  to  an  arbitrator,  who  found  that  20f.  only 
were  due  from  him  to  the  plaintiff;  and  we  held,  that  the 
defendant  was  not  entitled  to  his  costs  under  the  statute^ 
on  the  ground  of  an  arrest  without  probable  cause. 

• 
Mr.  Justice  Gaselee. — The  latest  case  on  this  statute 
is  that  of  Keene  v.  Deeble  (6),  where  a  defendant  was  ar- 
rested and  held  to  bail  for  28L,  anft  paid  21.  into  Court, 
and  afterwards,  the  cause,  before  it  came  on  for  trial,  and 
an  matters  in  difibrence,  were  referred  to  an  arbitrator, 
who  was  empowered  to  examine  the  parties  and  call  for 
books,  &c.,  and  it  was  agreed  that  the  costs  should  abide  the 
event ;  the  arbitrator  having  awarded  the  plaintiff  the  sum  of 
1/.  19«.,amotbnwasm|ideonthe  part  of  the  defendant,  for 

(«)  3  B.  Moore,  1505  ;  S.  C.  1         (5)  3  Barn.  &  Ores.  491 ;  iS.  C. 
Brod.  &  Bing.  278«  6  Dow.  &  Ryl.  383. 
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hb  costs;  but  it  was  held  not  to  be  a  case  within  the  sta-        1828 

tute.  ' 

Rule  reiiised  (a). 

(a)  See  Thomptanr.  Atkinton,  6  Bam.  &  Ores.  193. 


Brv^on 

9. 
SiMCOX. 


Stephenson  v»  Hart  and  Waterhoube.  f  Tilth 

JLHIS  was  an  acdon  on  the  case,  agunst  the  defendants,  a  carrier  is 
as  carriers,  for  the  loss  of  a  box.    The  i!r«^  count  of  the  de-  bound  to  deli- 

"^  ver  goods  en- 

claration  stated,  that,  on  the  30th  September,  1 826,  at  Bir-  trusted  to  him 
mingham,  in  the  county  6(  Warmei,  the  pklntifFcauBed  to  thkh  ttey  are 
be  delivered  to  the  defendants,  and  the  defendants  then  ^^^l^"^^ 
and  there  accepted  and  receiTed  of  and  from  the  plaintiff,  them  elsewhere, 
a  certain  box,  containing  certain  money,  goods  and  chat-  against  him. 
tels,  to  wit,  six  sovereigns,  one  half  sovereign,  and  four  S^fe/^jf 
thousand  combs,  of  the  plaintiff,  of  great  value,  to  wit,  of  I^^' *?«!«-, 

'  «  ,  ,  1  .  ^**"»  thedefend- 

the  value  of  50^.,  to  be  safely  and  securely  earned  and  anu,  as  earners, 

conveyed  by  the  defendants  from  Birmngkam  to  London,  ^ox  '^ILi^- 

and  there  safely  and  securely  to  be  delivered /or  the  plain-  ^^^l^^^  ^ 

Hjr,  for  certain  reasonable  reward  to  the  defendants  in  that  Oreat  Wtnehei- 

behalf.    Yet  the  defendants,  not  regarding,  ftc,  but  con-  dom,  and,'on  its 

tiiving,  &a,  did  not,  nor  would,  safely  or  securely  carry  ^ere,  the^house 

or  convey  the  said  box  and  its  contents  aforesaid  from  '^/o^dtobe 

•^  ^  shut  up,  and  no 

Bimdngfrnn  to  London,  nor  there,  to  wit,  at  London,  person  of  the 
safely  or  securely  deliver  the  sameybr  the  plaintiff',  but,  on  resided  in  the 
the  contrary,  that  the  deftndants  so  carelessly  and  negli-  ^"^  ^.* 
gently  behaved  and  conducted  themselves  in  the  premises,  wards  the  de- 

,        ;  ,    «  11  1  *     1.  3    1       fendants  receiv- 

that  by  and  through  the  carelessness,  negligence,  and  de-  ed  a  letter  from 
&ult,  of  the  defendants,  the  said  box,  and  its  'contents  I^^^^mtJ^^ 
aforesaid,  being  of  the  value  aforesaid,  became  and  were  fednng  that  the 

'  ®  '  box  might  be 

wholly  lost  to  the  plaintiff.  aent  to  Um  at 

The  second  count  stated,  that  the  plaintiff  caused  to  be  &»'«  which  the 

defendants  ac- 
cordingly did: 
— Heid»  diat  this  was  a  mis-deHwry,  fiir  which  they  were  liable  in  trover,  although  West  was  the 
person  for  whom  the  box  was  intended,  the  piupeity  in  the  goods  not  having  passed  to  West,  as 
he  bad  obtained  them  from  the  pidntiff  by  fraud;  and  that  it  was  properly  left  to  the  Jary  to  say, 
whether  the  defendants  had  caused  the  goods  to  be  delivered  ia  the  dne  and  ordinary  oouiae  of  bu- 
siness, and  according  to  their  duty  as  carriers. 

bb2 
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1828.  delivered  to  the  defendants,  and  the  defendants  accepted 
and  received  of  and  from  the  plaintiff,  a  certain  other  box, 
containing  money  and  goods,  to  be  safely  and  securely 
kept  by  the  defendants,  for  the  plainiiff^,' and  to  be  re-de- 
livered by  the  defendants,  on  demand,  to  the  plaintiff.  Yet, 
that  the  defendants,  not  regarding,  &c.,  but  contriving,  &c. 
did  not,  nor  would,  safely  or  securely  keep  the  said  last- 
mentioned  box,  and  its  contents  aforesaid,  or  any  part  there- 
of, for  the  plaintiff}  nor  did  nor  would,  although  the  plain* 
tiff  afterwards,  to  wit,  on  &Cm  at  &c*,  aforesaid,  demanded 
Ihe  said  last-mentioned  box,  and  its  contents  aforesaid,  of 
and  from  the  defendants,  or  at  any  time  thereafter,  re-de- 
liver the  same  to  the  plainl^;  but,  on  the  contrary  thereof, 
the  defendants  so  carelessly  &c.,  conducted  themselves, 
that,  by  and  through  the  carelessness  &c.,  of  the  defend- 
ants, the  said  last-mentioned  box,  and  its  contents  afbresaid^ 
were  wholly  lost  to  the  plaintiff. 

The  third  count  was  trover  for  the  contents  of  the 
box.    Plea — ^Not  guilty. 

At  the  trial,  before  Lord  Tenterden,  at  the  last  Assises, 
for  the  county  of  Warwick,  the  facts  of  the  case  appeared 
as  follows: — ^The  plaintiff,  a  comb-maker  at  Birmingham, 
in  September,  1836,  sold  a  qaantity  of  combs,  amounting 
in  value  to  31/.  7s.  Qd.$  to  a  person  of  the  name  of  JFest^ 
who  gave  him  in  payment  a  bill  of  exchange  for  50^,  pur- 
porting to  be  drawn  in  Edinburgh,  on  the  99th  August, 
1826,  by  H.  De  Gueria,  upon  and  accepted  by  J.  P.  Le 
Conte  ^  Co.,  mef chants,  Devonshire  Square,  London, 
payable^  at  three  months  after  date,  at  Messrs.  Smith 
Payne  %  Smith's;  which  was  indorsed  by  De  Gueria, 
the  drawer,  and  the  Royal  Bank  of  ScotUmd;  and  which 
IFest  indorsed  to  the  plaintiff,  receiving  10/.  in  cash; 
and  desiring  the  remainder,  6/.  10^.,  to  be  enclosed  with 
the  combs:  and  he  requested  them  to  be  directed  to  him^ 
at  No.  27,  Great  Winchester  Street,  London.  The  plain- 
tiff accordingly,  on  the  SOth  September,  having  first  caused 
the  bill  to  be  discounted,  sent  to  the  Swan  coach-offioe» 
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M  Btrrnhgham,  kept  by  the  defendant  Hart,  a  box,  con«  1828. 
taming  the  combs,  and  six  sovereigns  and  a  half,  directed 
to  "J.  West,  Esq.,  S7,  Great  Winchester  Street,  London!' 
to  be  forwarded  by  the  Balloon  coach,  which  ran  from  £jr- 
flmiigAaipi  to  London,  and  of  which  the  defendants  were 
the  proprietors.  The  box  arrived  in  due  course  at  the  of- 
fice of  the  defendant  Waterhouse,  in  Lad  Lane,  and  was 
taken  to  No.  27,  Great  Winchester  Street;  as  directed,  but 
the  porter,  who  took  it,  found  the  house  shut  up,  and  that 
no  Bucb  person  as  t/.  West  resided,  or  was  known,  at  No.  27, 
or  at  any  of  the  adjoining  houses  in  that  street.  The  box 
was  therefore  taken  back  to  the  coach-office,  and  remained 
in  a  warehouse  there,  until  the  following  note  was  received : — 

''  Messrs,  Waterhouse  ^  Co.,  Swan^th-two-necks,  Lad 
^'^-  "  St.  Alban's,  Oct.  7th,  1826. 

**  Gentlemen, — ^A  parcel  was  sent,  about  a  week  ago, 
firom  Bifimngham,  by  the  mail  that  leaves  that  place  at 
a  quarter  before  six  in  the  evening,  directed,  by  mistake, 
to  Mr.  West,  No.  ^,  Great  Winchester  Street,  London; 
bat  which  ought  to  have  been  directed  to  me,  at  St.  Al- 
bans.  You  will,  therefore,  be  so  good  as  to  forward  it 
by  the  first  coach  that  leaves  your  office,  and  let  it  be  di- 

cectcd,  to  be  left  at  the  Pea  Hen,  here. 

J.  West. 

*^  Please  to  forward  it,  without  fail,  by  the  EcUpse,  to- 
morrow morning." 

The  box  was  sent,  as  requested,  to  the  Pea  Hen,  St. 
AUbmts;  and  it  was  proved,  that,  on  its  arrival,  Westo^vtr 
ed  it»  and  paid  his  bill  at  the  inn  out  of  the  sovereigns 
packed  up  in  the  box,  which,  before  he  opened  it,  he  said 
oonlained  money.  When  the  bill  became  due  (fur.  on  the 
1st  December),  neither  the  drawer  nor  the  acceptors  could 
be  liMuid,  and  the  plaintiff  having  learnt  that  the  address 
given  him  by  West  was  a  fictitious  one,  wrote  to  the  de- 
fendant  Waierhouse,  requiring  to  know  what  had  become  of 
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the  boXf  when  his  book-keeper  replied,  that  it  had  been 
sent  back  to  the  office  at  Birmngham,  from  whence  it 
came;  butonenqtiiry  being  made  there,  the  pUontiff  ascer- 
tained that  it  had  neyer  been  returned,  and  that  the  parties 
had  seen  nothing  of  it  since  it  was  forwarded  to  Londom. 
The  phuntiff  then  demanded  payment  of  its  Yalue  from  Wo- 
terhame,  and,  on  his  refusal  to  complyj  the  present  action 
was  commenced. 

His  Lordshipi  after  stating,  in  the  progress  of  the  cause, 
that  there  was  no  doubt  but  that  West  had  obtained  the 
goods  from  the  plaintiff  by  fraud,  and  that  it  was  altoge- 
ther a  swindling  transaction ;  left  it  to  the  Jury  to  say,  whe- 
ther or  not  the  defendants  had  caused  the  box  to  be  de- 
livered in  the  due  and  ordinary  course  of  business,  and  ac- 
cording to  their  duty  as  carriers.  They  thought  not;  and 
accordingly  found  a  verdict  for  the  plamtiff.— Damages, 
37/.  I7s.  6c/„  the  value  of  the  contents  of  the  bosu 

Mr.  Serjeant  Adams,  in  the  last  Term,  obtained  a  rule 
calling  on  the  plaintiff  to  shew  cause,  why  this  vordict 
should  not  be  set  aside  and  a  nonsuit  entered,  or  a  new 
trial  granted,  on  the  grounds— i^«/,  that  the  plamtiff  had 
not  a  sufficient  property  in  the  goods  to  maintain  the  ac- 
tion, as  it  had  passed  from  him  to  Wesii  and,  secondly^ 
that  the  defendants  were  justified  in  delivering  the  box  to 
West,  at  St.  Albaris,  he  being  the  person  to  whom  it  was 
directed,  and  for  whom  it  was  in  fact  intended,  although  he 
did  not  reside  at  the  place  to  which  it  was  addressed^ 

Mr.  Serjeant  Basimquet  now  shewed  causer— The  anl; 
question  is,  whether  the  defendants  have  not  been  guilty 
of  negligence.  In  Batsan  v.  Donovan,  Mr.  (now  Lord 
Chief)  Justice  Best  said  (a) :  "  A  carrier  and  his  servanta 
must  take  the  same  care  of  property  committed  to  their 
charge,  as  a  prudent  man  would  take  of  hb  owo;"  and  if 

(a)  4  Bam.  &  Aid.  30- 
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be  do  not,  he  is  liable  in  a  ease  of  loss.  The  question  then 
is,  wheAer  or  not,  in  this  case,  the  defendants  exercised 
a  reasonable  and  proper  degree  of  caation.  The  facts  are 
shortly  these: — ^A  person,  calling  himself  Weatf  obtained 
goods  from  the  plaintiff,  at  Birmingham^  and  directed  him 
to  send  them  to  27,  Great  Wineheiter  Street,  Lamhm,  The 
plaintiff  accordingly  sent  a  box  oontaining  the  goods,  so 
directed,  to  the  defendants'  coach-office,  at  Birmingham;  it 
was  theffifore  their  duty,  as  earners,  to  deliver  it  accordnig 
to  the  directitm.  They  endeavoured  to  do  so,  but  found 
the  house  shut  up,  and  -that  West  did  not  Uve  there,  nor 
could  any  mteUigence  be  had  as  to  his  place  of  residence, 
as  no  person  in  the  street  answered  the  description  of  West. 
A  veek  afterwards,  a  letter  was  received  by  the  defendant 
Waterhomee,  from  St.  Alton's,  from  a  person  naming  him- 
self  J.  West,  stating,  that  the  parcel  was  directed  to  Great 
Winchester  Street  by  mistake,  and  requesting  that  it  might 
be  sent  to  him  at  an  inn  at  ^^^tttfn*^;  and  there  it  was  ac- 
cordingly sent,  without  any  enquiry  being  made.  Was  that 
taking  such  care  of  the  goods  entrusted  to  the  defendants, 
as  a  prudent  man  would  have  taken  of  his  own?  But  it 
has  been  sud,  that  if  the  goods  were  ultimately  received 
by  the  person  to  whinn  they  were  directed,  and  for  whom 
they  were  intended,  the  defendants  would  not  be  liable. 

[Mr.  Justice  Gaselee. — Did  not  the  plaintiff  part  with 
.the  possession  of  the  goods?  In  Dawes  v.  Peck  (a),  it 
was  held,  that  if  the  consignor  of  goods  deUver  them  to  a 
particular  carrier,  by  order  of  the  consignee,  and  they  be 
afterwards  lost,  the  eondgnor  cannot  maintain  an  action 
against  the  carrier  for  the  loss,  although  he  paid  for  book- 
ing the  goods;  and  that  the  action  can  only  be  brought 
by  the  consignee ;  and,  therefore,  did  not  the  goods  in 
question,  when  delivered  to  the  defendants,  become  the 
j^perty  of  West?} 

The  goods  were  obtained  from  the  plaintiff  by  swind* 

(«;  8  Term  Rep.  330. 
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ling  aocLfmud.    The  bill  given  in  payment  was  drawn  and 
accepted  by  fictitioiia  partiea*   There  were  no  such  persons 
in  Devom$hire  Square  as  Messrs.  Le  CtnUe  ^  Co.,  nor  any 
person  by  the  name  of  WeH  in  Great  Winehesiier  Sirut. 
The  whole  Crimsaction  was  bottomed  in  fraud;  and  it 
has  been  decided  in  many  cas^Sy  that  where  goods  are  oh* 
tained  by  fraud  no  property  passes.     In  Jhfff^  v.  Budd(a)t 
the  plaintiffs  having  recdved  an  order  ftom  a  stnuDger*  to 
furnish  goods  to  J»  Parker,  of  High  Street,  Oxford,  and 
iGinding,  upon  enquiry,  that  Mr.  Parker,  of  IBgh  Street, 
was  a  tradesman  of  respectability,  forwarded  the  goods  by 
the  defaadantj,  a  carrier,  directed  to  "  Mr.  James  Parker, 
High  Street,  O^orA"   On  the  arrival  of  the  parcel  at  Ox- 
ford, the  defendant's  porter,  who  knqwMr.  WiUiam  Parker, 
oiHigh  Street,  and  that  no  other  person  of  the  name  of  P^or- 
ier  lived  there,  meeting  him,  told  him  of  the  arrival  of  the 
parceL  Mr.  WiOiamParker  said,  he  expected  no  snbh par- 
cel. Aperson,  whoseresidencewaanot  known,  buttowhcttn 
the  porter  bad  before  deKvered  parcels  directed,  ^  Mr  ..Par- 
ker,  Oatfard,  to  be  left  till  called  for,''  called  at  the  defend* 
ant's  office,  shortly  afterwards,  for  die  parcel,  and  was  al« 
lowed  to  take  it  on  paying  the  carriage.    Thi3  person  turned 
out  to  be  a  swindler^  and  the  Jury  found  for  the  pbuntiffs, 
the  sellers  of  the  goods :  the  Court  afterwards  refused  to 
grant  a  new  trial,  which  was  moved  for,  on  the  ground 
(among  others)  that  tibe  property  in  the  goods  had  passed 
from  the  plaintiff  to  the  consignee ;  but  Mr«  Justice  Park 
said  (6):  "  The  objection  which  has  been  now  raised,  as  to 
the  plaintiff's  not  being  entitled  to  recover  in  this  action,  on 
the  ground  that  the  [Mroperty  in  the  goods  had  passed  to  the 
consignee,  was  not  taken  at  the  trial;  nor  does  it  appear  to 
apply  to  the  present  case,  which  is  bottomed  in  fraud,  and  in 
which  there  has  been  no  sale."    And  Mr.  Justice  Eichard^ 
son  said(e):  ''The  action  was  most  properly  brought  by  the 
plaintiffs,  as  they  had  a  property  in  the  goods  of  which  they 

(a)  6  B.  Moore,  469;  5.  C.  3        (b)  6  B.  Moore,  477- 
Brod.&Bing.l77.  M  Id.  478. 
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]nd  been  deprived  by  a  grosB  fraud***  Here,  tbe  proper  ,  1828. 
and  direct  course,  for  the  defendant  WtUerhause  to  have 
pmrsoed,  would  have  been  to  have  sent  back  the  box  to 
Birmk^haMf  from  whence  it  came ;  and  although  the  goods 
it  oontaiiied  night  ultimately  have  come  to  the  hands  of  the 
party  who  ordered  them,  yet  the  plaintiff  was  in  law  never 
divested  of  them,  they  having  been  obtained  by  fraud :  and 
there  was  no  evidence  to  identify  Wett^  who  received  the 
box  at  St*  AlbafiM^  as  being  the  same  person  who  ordered 
the  goods  at  Bimwiigham  in  the  first  instance. 

Mr.  Seijeant  Wilde,  and  Mr.  Serjeant  Adam$t  in  sup- 
port of  die  rale. — It  appeared  in  evidence,  at  the  trial, 
Aat  a  penon  calling  himself  J.  West,  wrote  a  letter,  ad- 
dressed to  the  defendants'  coach-office,  in  London,  stat- 
ing* that  a  parcel  sent  from  Binmngham,  had  been  direct- 
ed, by  mistake,  to  him,  at  No.  S7,  Greai  Winehesier  Street, 
Jjondon,  but  which  ought  to  have  been  directed  to  him, 
at  St.  Aiian's,  and  desiring  that  it  might  be  forwarded  to 
him  there.  He,  therefore,  claimed  to  be  the  proprietor  of 
the  parcel,  and  entitled  to  receive  it;  and  on  the  arrival 
«f  the  box  at  St^Alban^s,  he  not  only  said  that  it  was  his, 
but  profisssed  to  have  a  knowledge  of  its  contents ;  and  he 
staled  that  there  was  money  in  it,  which  he  took  out, 
and,  with  a  part  of  it,  paid  his  bill  at  the  Inn*  The  ob- 
ject of  that  evidence  was,  to  shew  that  the  box  came  to 
the  possession  of  the  right  person,  and  Lord  Tenierden 
was  satisfied  as  to  that  fact.  When  the  box  arrived  at 
tbe  defiendants'  office,  in  London,  they  had  no  means  of 
knowing  from  whom  it  came.  They  could  not  tell  whe- 
ther it  did  not  come  from  West  himself,  and  there  was  no 
evidence  to  shew  that  they  could  have  any  knowledge  that 
it  was  sent  by  the  plaintiff.  They  could  not,  therefore, 
bave  written  to  him,  to  inform  him  that  West  did  not  reside 
where  it  was  directed.  The  delivery  of  goods  to  a  carrier 
addressed  to  the  consignee,  is  a  delivery  to  him  as  the 
agent  of  the  consignee.   If,  therefore,  iHien  the  defendants 
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ed  to  Lomhth  h  beoame  the  property  of  Wegt^  the  plaui!*- 
tiff  could  haTC  no  title  to  it,  and  oonaeqnently  the  deehuE** 
tion  cannot  be  supported.    The  JhrH  count  states,  that  the 
pbdntiff  caused  the  box  to  be  deltrered  to  the  definidaBts^ 
and  that  they  accepted  and  vecetred  k  from  him,  to  be 
aairiy  carried  and  conveyed  by  them  from  Birmingham 
to  Lmkhm,  and  there  to  be  safely  aiid.securely  deliveied 
far  the  pUnnUff;  and  the  aeamd  states,  that  the  plaintiff 
caused  to  be  defivered  to  the  defendants,  and  that  they 
accepted  and  received  from  him,  a  certain  other  box,  to 
be  safely  and  securely  kept  hj  the  defendants,  for  the 
pUmntiffi  and  to  be  redelivered  by  the  defendants,  on  de« 
mand,  to  the  plaiiU^.    But  did  the  defendants  receive 
the  box,  as  the  agents  of  the  plaintiff,  or  of  West?  It  ia 
clear,  that,  by  the  delivery  of  the  box,  at  Birmingham^ 
to  the  defendants,  to  carry  it  to  Weet  in  Zfondoa,  the  de* 
livery  to  the  consigiiee  was  complete*      But  both  the 
special  counts  set  out  a  contract  between  the  phuntiff  and 
the  defi»dants)  jrhereas,  in  feet,  the  contract  was  between 
the  defendants  and  fFest.    This  objection  was  raised  at 
the  trial,  but  was  met  by  Lord  TetderdefCs  8ftying>  *^  there 
is  a  count  in  trover."    If,  in  point  of  feet  and  of  law,  the 
goods  we£e  delivered  to  the  defendants  for  a  specific  pur- 
pose, Ota.  to  be  conveyed  to  the  person  to  whom  they  were 
addressed,  could  the  contract  be  considered  ambulatory, 
changing  from  party  to  party  at  the  will  of  the  consignor  t 
If  a  carrier  receive  a  parcel,  and  be  not  able  to  find  the 
party  to  whom  it  is  addressed,  he  may  keep  it  in  bis  ware- 
house, rather  than  return  it  to  the  plaee  from  whence  it 
came,  in  expectation  that  the  party  may  apply  for  it;  and 
if  the  defendants  had  returned  the  box  to  Birmingham  ifl»- 
mediately,  they  might  have  been  justly  said  to  have  aeted 
improperly,  as  they  did  not  know  from  whom  it  came;  and 
it  remained  in  their  office  in  town  a  &U  week  before  any 
application  was  nuule  for  it  on  the  part  of  Wast.    He 
bought  the  goods  of  the  plaintifl^  in  the  regular  way  of 
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trade,  and  gave  a  bill  for  them ;  and  two  months  ftfterwards,  192^ 
when  the  bill  became  due,  and  the  plaintiff  could  not  find 
either  the  drawer  or  the  acceptors,  he  wrote  to  one  of 
the  defendants,  to  make  enquiry  after  the  box:  fFiest 
waa  odfy  an  indorsee,  and  there  was  no  eridenee  to 
shew,  that,  if  the  biQ  were  firaodulent  in  its  inception, 
be  knew  it  to  be  ao.  Besides,  it  further  appeared,  that 
it  had  been  indorsed  by  the  Royal  Bank  of  Seaihmd,  and 
if  the  plaintiff  had  applied  there,  it  might  have  been  ho^ 
noured  in  due  course ;  and  he  procured  it  to  be  discounted, 
before  the  goods  were  forwarded  to  London^  whereby  the 
I»operty  in  them  passed  wholly  to  Wetty  and  the  bill  was 
not  payable  till  two  months  from  that  period*  In  Duffy. 
Buddf  the  carrier  parted  with  the  possession  of  the  goods 
to  a  wholly  different  person  than  him  to  whom  the  con* 
signor  intended  they  should  go,  and  the  party  obtained 
possession  of  them  by  a  fraud*  Here,  however,  no  fraud 
was  proved,  either  in  the  concoction  of,  or  indorsements 
<m,  the  bill,  as  affecting  West. — ^As  to  the  count  in  trover, 
it  is  quite  dear,  that  trover  is  not  maintainaUe  under  the 
circumstances*  The  plaintiff  delivered  the  box  containing 
the  goods  in  question  to  the  defendants,  to  be  conveyed 
to  FFea^,  the  consignee,  from  whom  he  had  received  the 
price,  and  if  it  had  been  lost,  or  the  defendants  had 
been  guilty  of  any  misfeasance,  fTest  would  have  had  his 
remedy  against  them,  the  plaintiff  havuig  no  property  in 
the  goods,  to  enable  him  to  maintain  an  action.  Although 
in  Noble  v.  Adams  (a),  it  was  held,  that  die  obtaining 
goods  on  false  pretences,  under  colour  of  purchasing  them, 
did  not  change  the  property ;  yet  there,  there  was  abundant 
ground  to  suspect  a  fraud,  of  which  the  plaintiff  was  cog-* 
nistant :  and  in  FoMter  v.  Frampion  (6),  it  was  held,  that 
if  the  consignee  get  possession  of  goods,  before  they  ar- 
rive at  the  place  of  their  destination,  the  transUus  is  at  an 
end.     So,  here,  if  fFest,  the  consignee,  had  demanded  the 

(«)  7  Taunt.  59.  (6)  6  Barn.  &  Cra.  107. 
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182a        goods,  the  defendants  could  not  have  refused  to  deliver 
them  tohnn. 

The  Court  bebg  inclined  to  think  that  neither  of  the 
special  counts  could  be  supported,  requested  Mr«  Ser*^ 
jeant  Bosanquet  to  consid^,  whether,  under  the  drcum- 
stances,  the  plaintiff  was  entitled  to  recover  on  the  count 
in  trover* — To  maintain  trover,  two  things  are  requisite : 
^-JirHi  a  title  to  the  property  in  the  plaintiff,  and,  second' 
fyf  a  conversion  by  the  defendant.    The  question  then 
is,  JFSr##,  was  the  box  the  property  of  the  plaintiff?    If 
goods  be  obtained  by  one  man  from  another,  by  felony, 
fraud,  or  swindling,  the  party  intending  fraud  at  the  time, 
no  property  passes,  according  to  the  case  of  Noble  v. 
AdaiM.  So,  in  The  Earl  of  Bristol  v.  WUitnore  (a),  where, 
by  a  contract  of  sale,  the  property  sold  was  to  be  paid  for 
in  ready  money,  and  the  vendee  induced  the  servant  of 
the  vendor  to  deliver  it  for  a  check  upon  a  banker,  which 
he  represented  to  b&  as  good  as  money;  but  which,  when 
presented,  was  refrised  payment,  he  having  overdrawn  his 
account  for  many  .months;-  and,  on  the  same  day  that  the 
goods  were  purchased,  the  vendee  gave  a  warrant  of  attor- 
ney to  a  creditor,  on  which  judgment  was  immediately  en- 
tered up  and  execution  issued,  and  the  property  in  ques- 
tion sened  by  the  bailiff  of  a  liberty,  and  afterwards  res- 
cued by  the  vendor: — ^it  was  held,  in  an  action  by  the  bai- 
liff for  the  rescue,  that  the  question,  whether  the  contract 
of  sale  was  so  vitiated  by  fraud,  as  to  prevent  the  pro- 
perty in  the  goods  passing  to  the  vendee,  depended  upon 
a  question  of  fact,  which  ought  to  have  been  submitted  to 
the  Jury,  vix.  whether  the  vendee  had  obtained  posses- 
sion of  the  goods  with  a  preconceived  design  of  not  pay- 
ing for  them*    In  Rex  v.  Jackson  (A),  it  was  held   to 
be  an  indictable  offence,  fraudulently  to  obtain  goods  by 
giving  in  payment  a  check  upon  a  banker  with  whom 

(a)  1  Ban.  &  Gm. 614;  S.  €. 2  Dow. &RyL  755.    (6)  3  Gampb.  370. 
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Che  party  kept  no  cash,  and  which  he  knew  would  not  be  1B28. 
paid.  In  Duffy.  Budd,  Mr.  Justice  Richardson  said. (a): 
"  The  action  was  most  properly  brought  by  the  plaintiffs, 
as  they  had  a  property  in  the  goods  of  which  they  had 
been  deprived  by  a  gross  £raud.'*  On  the  part  of  the  de- 
fendants, it  has  been  attempted  to  d'istinguish  this  case  from 
Dmfy.  Buddy  because  the  bill  given  to  the  plaintiff  by  West^ 
in  payment  for  the  goodsi  was  payable  at  a  future  day;  and 
it  has  been  contended,  that,  as  the  goods  were  delivered  to 
WeHt  the  property  in  them  could  not  revert  to  the  original 
-possessor,  until  something  had  been  done  by  WeH  to  re- 
pudiate the  contract.  This,  however,  is  a  fallacy ;  for,  if  it 
were  a  swmdling  transaction,  the  property  was  never  di- 
vested ont  of  the  plaintiff.  There  can  be  no  doubt,  but  that 
the  whole  aflBur  was  fraudulent  in  its  inception.  There  was 
no  payment  by  West.  He  gave  a  mere  piece  of  waste  pa^ 
per;  for  the  bill  proved  to  be  nothing  more;  and  WestVnew 
it  was  of  no  value  at  the  time  he  gave  it ;  therefore,  no  pro^ 
perty  in  the  goods  could  pass  to  him ;  and,  consequently, 
when  the  plaintiff  sent  the  goods  to  thecoach-olBBce  they  were 
Ms  goods.  The  question  of  fraud  was  not  left  to  the  Jury, 
as  Lord  Temierden  had  no  doubt  but  that  it  was  a  swindling 
transaction,  and  that  West  had  obtained  the  goods  from 
the  plaintiff  by  fraud. — Secondly  ^  as  to  whether  there  has 
been  any  conversion  by  the  defendants,  it  must  be  admitted, 
that  trover  does  not  lie  for  negligence,  or  non-feazance,  or 
Ibr  a  mere  omission;  but  it  is  clear,  that  it  does  lie  for  a 
miafeaaanoe,  or  an  injurious  act  done  to  the  property  of 
another.  If  a  person,  having  the  goods  of  another,  dis- 
pose of  them  wrongfritty,  although  with  the  best  inten- 
tioB,  or  by  mistake,  trover  may  be  maintained,  and  igno- 
rance or  a  bond  fide  intent  will  form  no  ground  of  excuse. 
In  an  jhumymaus  case  (6),  it  was  held,  that  trover  does  not 
lie  against  a  carrier  for  negligence,  as,  for  hsing^i  box ;  but 
that  it  does  for  an  actual  wrong.     In  Perkins  v.  Smith  (e), 

(«)  6  B.  Moore,  478.  (h)  2  Sslk.  665.  (e)  1  WUs.  328. 
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it  was  decided,  tbut  ttorer  lies  against  a  eenrant  who  dis* 
poses  of  goods,  the  property  of  another,  to  his  master's  use^ 
whether  he  have  any  authority  firom  Us  laaster  for  so  do- 
ing, ornot;  and  on  its  bdng  there  objected  tliat  the  aetioii 
was  improperly  brought  against  the  senrant  who  acted 
wholly  for  his  master,  Lord  Chief  Justice  Lee  said :  ^  The 
gist  of  trover  is,  the  detainer  or  disposai  of  goods  which 
are  the  property  of  another,  wrcmgfiilly ;  and  it  is  founds 
that  the  defendant  himself  disposed  of  diem  to  his  mas* 
ter's  use,  which  his  master  could  give  him  no  authority  to 
do;  and  this  is  a  oonversuui  in  die  defendant;  this  dia* 
posal  being  his  own  tortious  act"  In  iZosr  v.  Johtuon  (a),  it 
was  held,  that  if  goods  be  loH  or  si9len  from  a  wharfinger 
or  carrier,  an  action  of  trover  will  not  He,  the  psoper  re- 
medy being  an  action  on  the  case;  ami  Lord  Mam^leU 
there  said :  "  In  order  to  maintain  trover,  there  must  be 
an  injurious  conversion*  This  is  not  to  be  esteemed  a 
refusal  to  deliver  the  goods,  the  defendants  cannot  deliver 
them,  it  is  not  m  their  power  to  do  it  It  is  a  bare  omis- 
sion." And  Mr.  Justice  ^s^ofi  agreed,  and  dted  the  case 
of  Owen  V.  Lewyn  (b),  where  Lord  Chief  Justice  Httle 
said:  ^'  If  a  carrier  loseth  goods  committed  to  him,  a  ge- 
neral action  of  trover  doth  not  lie  against  him.**  In  Yoml 
V.  Harboitle  (c),  it  was  held,  th&t  if  a  carrier  have  goods 
to  carry,  and  bjf  mUtake  deliver  them  to  a  wroi^  person, 
this  is  such  a  tortious  conversion  as  will  support  an  action 
of  trover  at  the  suit  of  the  right  owner;  and  Lord  Kenjfom 
said:  **  I  agree,  that  when  a  carrier  loses  goods  by  acci- 
dent, trover  will  not  lie  against  him,  but  when  he  deliTeia 
them  to  a  third  person,  and  is  an  .actor,  though  under  a 
mistake,  this  species  of  action  may  be  maintained,"  In&i- 
muel  v»  Dardi  (cQ,  the  plaintiff  deehued  in  euewmpeU 
against  the  defendants,  who  were  carriers,  for  not  deliver- 
ing goods  pursuant  to  thdr  undertaking*  The  goods,  it 
appeared,  were  delivered  by  mistake  to  a  wrong  person; 

(a)  5  Bar.  2825.  (c)  Peake's  Ni.  Pri.  Cai.  3d.  Edit.  6a 

(»)  I  Vent.  223.  (if)  2  Stark.  Rep.  60. 
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and  Lord  EUenbcrongh  said :  '*  If  the  declaration  had  been 
in  trarer,  the  plaintiff  would  have  been  entitled  to  recover, 
since  the  delivery  of  die  goods  to  another  amounted  to  a 
conversion."  In  Detereux  v.  Ban^clay  (a),  it  was  held, 
that  trover  would  lie  for  the  mis-delivery  of  goods  by  a 
warehouse-mlmy  although  such  mis-delivery  had  occurred 
by  mistake  only;  and  Lord  Chief  Justice  Abbott, ssHIli 
**  There  is  a  great  distinction  between  an  omission  and  an 
act  done.  In  the  case  cited  from  Burrow  (b),  no  act  was 
done;  and  Lord  Mamfield  expressly  said,  that  it  was  a 
mere  omission.  But  here,  there  is  an  act  done  by  the  de-» 
fendants,  which,  in  its  consequences,  is  injurious  to  the 
plaintiff.  Upon  this  evidence,  therefore,  I  am  now  of 
opinion,  that  trover  may  be  maintained."  In  Stephens  v. 
ElwaU  (c),  it  was  held,  that  a  servant  may  be  charged  in 
trover,  although  the  act  of  conversion  be  done  by  him  for 
the  benefit  of  his  master;  and  Lord  Ettenborough  there 
said:  *' A  person  is  guilty  of  a  conversion,  who  intermeddles 
with  my  property  and  disposes  of  it,  and  it  is  no  answer 
that  he  acted  imder  authority  from  another,  who  had  him- 
self no  authority  to  dispose  of  it."  That  principle  applies 
expressly  to  this  case ;  and,  at  the  trial,  it  was  left  most  pro- 
perly to  the  Jury  to  say,  whether  or  not  the  goods  were  de- 
livered in  the  ordinary  course,  and  according  to  the  duty 
of  Ae  defendants  as  carriers ;  and  they  found,  that  they 
were  not.  If  even  Westy  to  whom  they  were  delivered,  were 
the  right  person,  the  case  is  not  varied ;  for  the  property  in 
the  goods  was  still  in  the  plaintiff.  He  directed  the  box  to 
be  delivered  at  No.  27,  OretU  Winchester  Street;  and  this 
direction  was  not  complied  with.  If  a  custom  had  been 
proved,  that,  in  cases  of  this  description,  where  a  party,  to 
whom  a  parcel  is  directed,  is  not  to  be  found  at  the  par- 
ticular place  to  which  it  is  directed,  it  may  be  sent  ebe- 
where,  to  any  person  demanding  it,  it  might  have  af- 

(if)  2  Barn.  &  AM.  703.  (h)  Ron  v.  Johnson,  6  Bun*.  3825. 

(e)  4  Mm.  &  Selw.  259. 
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1828.  forded  an  Answer  to  this  action;  but  the  Jury  have,  by 
their  verdict,  expressly  negatived  any  such  custcm  or 
practice,  and  found  that  the  box  was  not  detivered  in  the 
ordinary  course*  If  a  carrier  discover  that  an  address 
of  a  boX|  or  parcel,  to  a  party  at  a  particular  residence, 
is  fictitious,  he  is  not  bound  to  deliver  it  elsewhere.  The 
doctrine  of  stoppage  in  transitu  is  altogether  beside  the 
present  question.  The  true  rule,  however,  in  a  case  of  that 
description,  was-  laid  down  in  Hoist  v.  Poumal  (a),  vixm 
that  possession  obtained  by  the  consignee  before  the  com- 
pletion of  the  voyage,  will  not  divest  the  right  of  the  con- 
signor to  stop  the  goods  \  and  that  a  claim  made  by  the 
consignor  upon  a  carrier,  is  sufficient,  without  actual  pos- 
session. Here,  however,  the  plaintiff  waa  never  divested 
of  his  right  or  property  in  the  goods,  as  they  were  ob- 
tained from  him  by  West  through  fraud  and  contrivance* 

Mr.  Ju^ice  Park. — ^I  am  of  opinion,  that  there  ov^ht 
not  to  be  a  new  trial.  This  case  has  been  fully  argued 
and  considered ;  and  the  main  question  is,  whether  Lord 
Tenterden  did  not  virtually  leave  all  diat  was  necessary  to 
the  Jury.  I  am  strongly  inclined  to  think,  that  neither 
of  the  special  counts  can  be  supported  by  the  evidence  ad- 
duced at  the  triaL  But,  on  this  point,  I  give  no  opinion, 
as  I  have  no  doubt  but  that  the  count  in  trover  may  be 
maintained.  This  appears  to  me  to  be  established  by  the 
case  ofi2o^«  V.  cToAjMon,  where  it  was  held,  that  trover 
would  not  lie  against  a  common  carrier  for  goods  stolen  or 
lost  in  the  course  of  their  conveyance,  as  that  amounts  to  a 
mere  negligence;  but  Lord  Mansfield  there  took  the  dia-^ 
tinction,  and  said,  that,  in  order  to  maintain  trover,  there 
must  be  an  injurious  conversion ;  that  the  defendants  in 
that  case  could  not  deliver  the  goods ;  that  it  was  not  in  theur 
power  to  do  it:  and  that  it  was  a  bare  omission.  And  Mr*. 
Justice  Aston  agreed,  that  there  being  a  bare  omission,  and 

(«}  1  Esp.  Rep.  240. 
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no  evidence  of  a  conversion,  trover  would  not  &e,  but  that  1828. 
the  clear  remedy  was  by  action  upon  the  case ;  and  in  Youlv, 
HarSottle,  Lord  Kenyan^  referring  to  the  principle  laid 
down  in  that  case,  said,  "  I  agree,  that  when  a  carrier 
loses  goods  by  accident,  trover  will  not  lie  against  him; 
but  when  he  delivers  them  to  a  third  person,  and  is  an  ac- 
tor, though  under  a  mistake,  this  species  of  action  may 
be  maintained.  There,  the  carrier  delivered  goods  to  a 
wrong  person  by  a  mere  mistake ;  and  yet  it  was  held, 
that  trover  would  lie,  as  the  plaintiff  had  sustained  an  inju« 
ry  by  his  positive  act.  So,  in  Devereux  v.  Barclay,  it  was 
held  that  trover  might  be  maintained  for  the  mi§-delivery 
of  goods  by  a  warehouseman,  although  such  mis-delivery 
were  occasioned  by  mistake ;  and  Lord  Chief  Justice  Abbott 
said :  "  There  is  a  great  distinction  between  an  omission,  and 
an  act  done;  and  here  there  is  an  act  done  by  the  defend- 
ant, which,  in  its  consequences,  is  injurious  to  the  plain-^ 
tiff;**  and  Mr.  Justice  Bayley  referred  to  Youl  v.  HarboU 
tie,  as  confirming  the  principle,  that  a  carrier  is  liable  in 
trover  for  a  mis-delivery. — That  is  no  new  doctrine.  It 
was  first  established  in  an  Anonymous  case  in  Salkeld, 
where  Lord  Chief  Justice  Trevor  and  the  Court  held,  that 
trover  does  not  lie  against  a  carrier  for  negligence,  as  for 
losing  a  box;  but  that  it  does  for  an  actual  wrong.  The 
question,  then,  in  this  case  is,  whether  the  defendants,  as 
carriers,  have  or  have  not  been  guilty  of  a  wrong  whereby 
the  plaintiff  has  sustained  an  injury.'  He  had  sold  goods, 
in  my  opinion,  to  a  felon,  and  not  to  a  mere  swindler, 
as  he  received  a  fictitious  bill  in  payment.  It  is  true, 
the  plaintiff  meant  to  sell  the  goods;  but  did  West  in- 
tend to  buy  them?  There  can  be  no  doubt  that  he  did 
not,  as  his  object  was  to  obtain  them  by  fraud.  In  the 
case  of  James  Campbell,  who  was  lately  tried  at  the  Old 
Bailey  before  the  Common  Serjeant,  it  appeared  that 
the  prisoner  went  into  a  shop  in  the  city,  and  'purchased 
jewellery  and  trinkets  to  the  .amount  of  lOR,*  that  he  was 
VOL.  I.  cc 
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1828.  a  stranger  to  the  person  who  kept  the  shopi  and  said  that 
he  would  pay  in  cash,  and  the  seller  agreed  to  deliver 
the  goods  at  the  coach-office  at  Lad  Lane^  the  prisoner 
stating  that  he  lodged  at  the  inn  there.  The  goods  were 
accordingly  taken,  when  the  prisoner  said  he  had  been  dis- 
appointed in  receiving  some  money  he  expected  by  letter. 
A  two*penny  post  letter  was  just  afterwards  put  into  his 
hand,  which  he  opened  in  the  presence  of  the  seller  of  the 
goods,  and  said,  that  he  had  to  meet  a  friend  at  TomM 
Coffee-house  at  seven  in  the  evening,  who  would  supply  him 
with  the  money.  The  box  containing  the  jewellery  was 
accordingly  left  at  the  coach-office,  and  the  seller  went 
home.  It  also  appeared,  tibat  the  prisoner  had  ordered  a 
place  to  b6  reserved  for  him  in  the  Birmingham  mail,  which 
he  countermanded,  and  absconded  with  the  box.  Under 
these  circumstances,  the  Conmion  Serjeant  left  it  to  the 
Jury  to  consider,  whether  it  was  the  prisoner's  intention  to 
purchase  the  goods.  They  thought  that  it  was  not,  and  ac- 
cordingly found  him  guilty:  and  a  case  was  reserved  tat 
die  opinion  of  the  twelve  Judges,  which  was  considered  in 
the  Exchequer  Chamber  in  the  course  of  this  Terra,  wb^i 
we  were  all  of  opiiuon  that  the  prisoner  had  been  guilty 
of  an  act  of  felony,  as  the  vendor's  property  in  the  goods 
had  never  changed.  So  here,  there  can  be  no  doubt  but 
that  Weei  was  a  swindler,  as  he  not  only  gave  a  false  bill  of 
exchange  in  payment  for  the  goods,  but  also  a  fictitious  ad- 
dress and  description;  wd  although  it  has  been  said,  that 
the  question  of  fraud  was  not  left  to  the  Jury,  yet,  in  point 
<^fact,  it  was,  aa  my  Lord  Teatertlenexf  ressed  an  opinion, 
in  the  course  of  the  trial,  that  it  was  a  swindling  transac- 
iioni  and  therefore  it  wa|  not  necessary  for  him  to  \eave  it 
to  them  in  summing  up;  but  lie  expressly  left  it  to  them  to 
say,  whether  the  d^endants  had  delivered  the  box  or  not 
according  to  the  ordinary  course  of  business  and  their  duty 
as  carriers. .  This  appears  to  me  to  involve  the  question  of 
fimtd^    It  is  clear  the  box  was  not  delivered  in  due  courae ; 
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the  property  it  contained  was  still  vested  in  the  plaintiff,  the        1828. 
box  having  been  directed  to  West^  at  No.  27,  Great  Win- 
Chester  Street,  and  on  enquiry  by  the  defendants'  servants, 
it  was  ascertained  that  no  such  person  resided  there.     It 
appears,  too,  that  when  the  plaintiff  made  enquiry  for  the 
box  at  the  defendants'  ofBce  in  London,  he  was  told,  that 
it  had  been  sent  back  to  Birmingham.     That  was  not 
tme;  and  although  it  might  have  been  placed  in  the  of- 
fice from  which  goods  are  conveyed  from  London  to  Bir- 
mingham,  the  plaintiff  could  not  be  aware  of  it.    It  has  been 
mainly  contended,  however,  that  it  was  ultimately  delivered 
to  the  right  person.    But  West  was  a  felon ;  and  if  so, 
the  plaintiff's  property  in  the  goods  had  never  chang- 
ed; and  can  it  be  said  for  a  moment,  that  a  carrier  does 
his  duty  by  sending  a  box  to  a  person  at  St  Alban's,  of 
whom  he  knows  nothing,  when  it  was  directed  to  be  de- 
livered to  a  person  of  the  same  name  in  Greixi  Wineheiter 
Street,  London,    It  has  been  further  urged,  that  it  was 
impossible  for  the  defendants  to  know  who  the  original 
seller  was,  or  who  sent  the  box  to  their  office  at  Birming'^ 
ham;  but  they  should  have  sent  it  back  there ;  and  they 
were  not  justified  in  forwarding  it  to  St.  Alban's; — if 
diey  were,  our  decision  kk  the  case  of  Dtig^r.  Budd  was 
wrong,  where  we  held,  that  a  carrier  is  bound  to  deliver  a 
parcel  at  the  place  to  which  it  is  directed.   There,  a  swind- 
ler went  to  a  shop  or  warehouse  in  London,  and  ordered 
goods  to  be  directed  to  Jmrnes  Packer,  High  Street,  Ox^ 
ford,  "mbo  was  well  known  there,  and  the  goods  were  accor- 
dii^ly  sent  ioOaefbrd  by  the  defendant, a  carrier ;  and,  on 
their  arrival,  his  porter  called  on  Mr.  Parker  with  the  parcel, 
and,  on  his  saying  that  he  did  not  expect  any  parcel,  it  was 
taken  back  to  the  office;  and  on  the  following  morning  a 
person  came  there,  wiio  had  before  received  two  parcels^ 
wUdi  weredhred;6d  for ''  Mr.  Packer,  to  be  left  at  the  of-* 
fice  tin  called  for,"  and  took  away  the  parcel  in  question ; 
and  Lord  Chief  Justice  DaUas,  who  tried  the  cause,  was  of 
cc2 
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182a         opinion,  that  the  carrier  was  liable,  andobseryed  to  the  Ju- 
ry, that,  if  die  defendant  or  his  servants  had  not  taken  the 
same  care  of  the  parcel  as  a  prudent  man  would  have  taken 
of  his  own,  he  had  been  guilty  of  gross  negligence ;  and  the 
Jury  accordingly  found  a  verdict  for  the  plaintiffs.    There 
no  imputation  was  cast  on  the  defendant  as  a  carrier;  and 
after  an  ingenious  and  able  argument  by  my  brother  Pell 
for  a  new  trial,  the  Court  refused  it,  on  the  ground  (among 
others)  that  the  plaintiff's  proi)erty  in  the  goods  had  not 
passed  to  the  consignee,  but  remained  in  the  original  own- 
er, they  having  been  obtained  from  him  through  a  swind- 
ling act;  and  Mr.  Justice  Richardson  is  reported  to  have 
said,  and  on  which  I  rely  (a):  ''The  action  was  most 
properly  brought  by  the  plaintiffs,  as  they  had  a  property 
in  the  goods,  of  which  they  had  been  deprived  by  a  gross 
fraud.     I  also  think  that  the  defendant  has  been  guilty  of 
gross  negligence,  as  the  parcel  was  not  delivered  as  direct- 
ed.*'   The  only  doubt  I  have  entertained  in  this  case  was, 
whether  the  box  was  not  delivered  to  the  right  person; 
but,  as  he  must  be  considered  as  a  felon^  the  plaintiff 's  pro- 
perty in  the  goods  still  remained,  and  was  not  changed  by 
the  delivery  of  them  to  the  defendants.     It  has  been  also 
said,  that  West  might  have  brought  an  action  against  the 
defendants,  if  he  had  demanded  the  box,  and  they  had  re- 
fused to  deliver  it  up  to  him.    To  this  I  cannot  accede^ 
for  the  reasons  above  stated,  coupled  with  all  the  circum- 
stances which  have  been  now  brought  before  us;  and  al- 
though it  has  been  said,  that  the  plaintiff  could  maintain 
no  action  till  the  bill  of  exchange  became  due,  as  he  took 
it  in  payment  for  the  goods,  and  appropriated  it  to  his 
own  use  by  getting  it  discounted;   yet  the  defendanta 
should  not  have  parted  with  the  box,  when  they  found 
that' no  person  of  the  nam<s  of  West  resided  at  No.  27» 
Greai  Winchesier  Street^  where  it  was  directed,  or  in  any 
of  the  adjoining  houses. 

(a)  6  B.  Moere,  478. 


IN  THE  EIGHTH  AND  NINTH  YEARS  OF  GEO.  IV.  376 

Mr.  Justice  Burrovgh. — I  am  of  opinion,  tbat  the  ver- 
dict found  by  the  Jury  is  a  right  verdict.— Lordi  Tenter- 
den  did  not  decide,  whether  the  action  was  maintainable 
or  not  on  the  special  counts  of  the  declaration ;  but  merely 
said,  that  there  was  a  count  in  trover ;  but  I  am  strongly 
laclined  to  think,  that  the  second  count  may  be  support- 
ed. It  is  founded  on  the  original  contract  between  the 
plaintiflr,  as  the  consignor  of  the  box,  and  the  defend- 
ants as  carriers,  and  states,  that  the  plaintiff  caused 
it  to  be  delivered  to  them,  and  that  they  accepted  and 
^received  it  from  him,  to  be  safely  kept  by  the  defendants 
for  the  plaintiff,  and  to  be  re-delivered  by  them,  on  de- 
mand to  him.  The  defendants  were  directed  to  deliver  the 
box  at  No.  27,  Great  Winchester  Street;  and  on  its  being 
taken  there,  according  to  the  direction,  the  defendants' 
porter  found  that  the  house  was  untenanted,  and  that  no 
such  person  as  West  ever  lived  there,  nor  was  there  any 
person  of  that  name  in  the  street  The  defendants  had 
performed  their  contract  when  they  took  the  box  to  the 
liouse  to  which  it  was  directed,  and  it  afterwards  remained 
in  their  hands  as  the  property  of  the  sender.  A  new  con- 
tract then  arose  between  the  plaintiff  (the  consignor)  and 
die  defendants,  as  carriers,  and  they  ought  to  have  taken 
care  of  the  box  for  him.  It  appears  that  it  was  taken  back 
to  their  office  in  ZadZan^,  and  if  an  action  had  been  brought 
against  them  by  Westy  the  consignee,  for  not  delivering  it,  it 
would  have  been  a  sufficient  answer  for  them  to  say,  that 
they  had  taken  it  to  the  house  where  it  was  directed ;  that 
no  such  person  as  West  resided  there;  and  that  they  then 
held  it  in  their  custody  for  the  party  who  sent*it  from  Bir- 
miagiam.  There  can  be  no  doubt  but  that  the  goods 
were  obtained  from  the  plaintiff,  by  West,  through  a  gross 
fraud.  He  bargained  for  them,  and  not  only  gave  a  bill 
of  exchange  in  payment,  (the  drawer  and  acceptors  of 
which  were  fictitious  persons),  but  directed  the  box  to  be 
sent  to  a  particular  house  in  Ltrndon^  where  he  never  re- 
sided, and  which  was  found  to  be  uninhabited  when  the 
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1828.  defendants'  porter  took  the  box.  That  cireumatance 
should  have  awakened  the  suspicion  of  the  defendants, 
and  they  should  have  enquired  into  the  nature  of  the  trans* 
action,  and  sent  to  Bimdngham  to  endeavour  to  ascertain 
who  had  sent  the  box;  and  as  they  did  not  do  so,  but  de- 
livered it  at  St.  Alban\  it  appears  to  me  that  they  acted 
inconsistently  with  their  duty  as  carriers,  and  with  their 
contract  with  the  plaintiff,  as  the  sender  of  the  box. — 
Without,  however,  determining  whether  the  action  can  be 
maintained  on  the  second  count  of  the  declaration,  I  am 
clearly  of  opinion,  that  the  plaintiff  as,  at  all  events,  en- 
titled to  recover  on  the  count  in  trover. 

Mr.  Justi^  6asei.1(E. — I  am  of  o^nion,  that  under  all 
the  circumstances,  the  defendants  have  conducted  them- 
selves with  gross  negligence.    It  was  their  duty,  when  they 
found  that  no  such  person  as  West  liv^d  at  No.  27^  GreeU 
Winchester  Street,  not  to  hi^ve  delivered  the  box  at  SuAl- 
ban' 8 J  without  first  enquiring  whether  or  not  West  vbs  the 
proper  person  to  receive  it.    If  a  carrier,  through  negli- 
gence, cause  a  box  or  parcel  to  be  delivered  to  a  wrong 
person,  there  is  no  doubt  but  that  trover  will  He.    But  I 
am  dearly  of  opinion,  that  thb  action  cannot  be  main- 
tained on -the  first  count  of  the  declaration  i  and,  in  the 
second,  the  original  contract  is  stated  as  being  made  be- 
tween the  vendor,  or  consignor  of  the  box,  and  the  carriers, 
whilst,  according  to  the  case  of  Dawes  v.  Peck^  the  deli- 
very by  the  former  to  the  latter  passed  the  property  in  the 
goods  to  the  consignee.    To  this  it  has  been  answered, 
that  West^  the  purchaser,  had  no  such  property,  as  the 
goods  were  obtained  by  him  from  the  plaintiff  through 
firand ;  but  at  and  from  the  time  of  the  delivery  of  the 
box  to  the  defendants,  to  the  receipt  of  the  letter  from 
Westf  they  did  not  know  who  sent  the  box,  or  to  whom 
it  belonged.    If  West  had  lived  at  No.  36,  Great  Wim- 
Chester  Street^  instead  of  S7,  would  the  defendants  have 
acted  improperly  in  deUvering  the  box  to  him  there?    I 
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iliink  not ;  and  consequendy  that  the  action  cannot  be  mahi« 
tained  on  die  second  count  With  respect  to  the  count 
in  trover,  I  have  had  considerable  doubts  on  two  points; 
jFfr«#,  whether  it  ought  not  to  have  been  kft  tOj  and  found 
by,  the  Jury,  that  the  goods  were  obtained  by  West 
by  fraud  or  swindling.  It  was,  in  fact,  put  to  them, 
as  Lord  Tenterdent  in  the  course  oifthe  trial,  said,  that  he 
had  no  doubt  of  it;  and  if  the  cause  were  to  go  down 
again,  there  can  be  little  doubt  as  to  its  result.  Secondly^ 
If,  in  point  of  fact,  the  goods  were  delivered  to  the  per^ 
son  who  ordered  them,  and  (until  the  bill  of  exchange 
given  in  payment  for  them  became  due)  IFe$t  must  be 
considered  as  the  proper  person  to  receive  the  goodsi 
have  the  defendants,  by  the  delivery  of  the  box  to  him, 
been  guilty  of  such  a  wrongful  act,  or  misconduct,  as  to 
make  them  guilty  of  a  conversion?  There  can  be  no 
doubt  but  that  the  owner  may  maintain  trover  against  a 
carrier,  who  has,  by  mistake,  delivered  goods  entrusted 
to  lum  to  a  wrong  i)erson ;  but  in  Attersol  v.  Briani  (a), 
which  was  an  action  of  trover  for  bricks,  and  the  plain- 
tiff proved,  that  they  had  been  sent  to  the  defendant  to 
be  conveyed  by  him,  as  a  carrier,  and  delivered  to  J.  S., 
and  that  he  had  told  the  plaintiff,  that  he  had  delivered 
them  to  J.  &,  when,  in  fact,  he  had  not  done  so,  and  that 
they  had  never  reached  his  hands;  Liord  EUenborough 
said,  that  the  facts  stated  were  not  sufBcient  evidence 
of  a  conversion  to  support  an  action  of  trover ;  that  al- 
though the  defendant  nught  have  been  guilty  of  a  tort  re- 
specting the  bricks,  it  did  not  appear  that  he  was  guilty  of 
the  specific  tort  mentioned  in  the  declaration;  and  that  the 
action,  therefore,  was  miscfonceived.  So  here,  I  entertain 
considerable  doubt,  whether  the  defendants  can  be  said  to 
have  committed  a  specific  or  particular  tort,  viz.  the  con- 
version of  the  goods,  as  stated  in  the  declaration.  This 
will  mainly  depend  on  the  question,  whether  West  was 

(a)  1  Cftinp.  409. 
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the  person  entitled  to  have  the  box  deUvered  to  him;  imd 
it  appears  to  me,  from  the  whole  of  the  facts,  that  he  waa«> 
He  was,  no  doubt,  the  party  who  ordered  the  goods,  and 
desired  them  to  be  directed  to  him  in  London.  That  was 
a  question  fbr  the  Jury,  vix.  whether  they  were  deliTez^ 
to  the  right  person ;  but  Lord  TenUrden  merely  left  it 
to  them,  whether  the  box  had  been  delivered  in  due 
course,  without  even  suggesting,  whether  it  had  been 
delivered  to  the  right  person  or  not.  At  all  events,  the 
defendants  can  onlv  have  a  new  trial  on  payment  of  costs, 
and  then  the  plaintiff  might  shape  his  case  differently,  and 
amend  the  record.  But,  as  justice  appears  to  have  been 
done,  and  the  Court  think  that  the  yerdict  may  be  sup- 
ported, my  opinion  is  of  little  weight;  and  more  particu- 
larly so,  as  the  defendants  have  certainly  conducted  them* 
selves  with  negligence,  as  they  not. only  could  not  find  the 
party  at  the  house  to  which  the  box  was  directed,  but  af- 
terwards caused  it  to  be  delivered  to  a  person  at  an  inn, 
at  Su  Albans  (which  was  a  vague  description),  where  Wegt 
did  not  reside. 

.  Rule  discharged. 


Tuesdojf,      Tucker  and  Others,  Assignees  of  J.  A*  Gilbert^  a  Bank- 

Feh.  ISlA.  j^p^  ^    HUMPHERY. 

Goods  were        \f  HIS  was  an  action  of  trover,  brotu^ht  by  the  pbintiffir. 

•hipped  on  the  ^ 

5th  jtffHi,  1824,  as  assignees  of  one  John  Anihony  Gilbert^  a  bankrupt,  fbr 
one  aubtrtim  the  recovery  of  a  quantity  of  flour,  alleged  to  belong  to 
SStteJrL*^  latter. 

defendant'f 
whar£     An  in- 

TMoe  of  the  goods  was  sent  to  Gilbert,  stating  them  to  be  bought  and  shipped  for  him  and  od  hk 
account  and  risk»  and  in  the  ship's  manifest  they  were  marked  to  be  deUveied  "  to  OTdep."  The 
Tessel  arrived  at  the  wharf,  on  the  12th,  but  the  goods  were  not  landed.  On  the  10th,  Gilbert 
committed  an  act  of  bankruptcy,  whereupon  a  commission  was  issued  against  him  on  the  1 4th.  On 
the  17 Ih  the  goods  were  claimed  by  a  person  on  behalf  of  the  consignors;  and  on  the  19tli,  the 
messenger  under  the  commission  produced  the  invoice  that  had  been  sent  to  Giiberi,  aiid  demaniled 
the  goods.  The  defendant  delivered  them  to  the  consignors'  agent;  and  the  assignees  sued  him  in 
trener: — Held*  that  the  iroMiitut  was  not  at  an  end,  and  that  the  consfgnors  of  the  goods  had  a 
light  to  stop  them. 
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At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-        i828. 
kail,  nt  the  Sittings  in  the  last  Term,  the  cause  was  refer-* 
red  to  arbitration,  by  an  order  of  his  Lordship  (which  or* 
der  was  afterwards  made  a  rule  of  Court).    On  the  9th 
JoMttiry,  18S8,  the  arbitrator  made  his  award,  whereby^ 
after  reciting  the  order  of  reference,  by  which  all  matters 
in  diffirence  between  the  parties  were  referred;  and  that 
the  action  was  brought  by  the  plaintiffs,  as  assignees,  to 
lecoTer  from  the  defendant  the  value  of  three  several  par* 
eels  of  flour,  one  consisting  of  one  hundred  and  twenty-five 
sacks,  another  of  fifty  sacks,  and  the  third,  of  twenty-five 
sacks,  alleged  by  the  plaintiffs  to  have  belonged  to  John  Afir 
ihomy  Gilbert,  before  he  became  bankrupt;  he  found  and 
awarded,  that  the  plaintiffs  were  entitled  to  recover  against 
the  defendant,  the  value  of  the  said  parcel  of  flour  firstly 
above  mentioned  (consisting  of  one  hundred  and  twenty- 
five  sacka),  amounting  to  the  sum  of  S621. 10s.;  that  the 
pluntifis  were  not  entitled  to  recover  against  the  defend- 
ant the  value  of  the  said  parcel  of  flour  secondly  above 
mentioned  (consisting  of  fifty  sacks),  or  any  part  thereof. 
And  laMy,  he  found  and  awarded  that  the  plaintiffs  were 
entitled  to  recover  agdnst  the  defendant  the  value  of  the 
said  parcel  of  flour  lastly  above  mentioned  (consisting  of 
twenty-five  sacks),  amounting  to  the  sum  of  BStL  IQs.  |;But 
as  to  ihis  last-mentioned  parcel  of  flour,  consisting  of 
twenty-five  sacks,  and  of  the  value  of  5S/.  10^.,  as  above 
mentioaed,  the  arbitrator,  at  the  instance,  and  with  the 
consent,  of  the  parties,  stated  die  following  facts,  proved 
before  him  on  the  reference,  in  ord^  that  the  defendant 
might  take  the  opinion  of  this  Court  thereon,  if  he  should 
dunk  fit,  that  is  to  say: — 

**  The SSsacksinquestion  were  purchased  by  Messrs.  WU- 
Ktuan  ^ Co.,of  Stockton,  for  the  aaid  John  Anihony  Gilbert, 
widi  their  own  money ;  they  charged  no  profit  upon  them, 
but  merely  charged  a  commission  of  U.per  sack,  for  pur- 
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1926.  chteiDg  than,  and  they  shipped  theniy  together  with  the 
reauunder  of  a  cargo  of  other  goods,  by  a  Tessd,  named^ 
the  Cumberkmdrhoand  for  Londam  This  Tesad  was  ad- 
dressed by  Messrs*  Wilkiman  f  Cb.  to  tbe  defendant's 
wharf,  and  they  sent  to  the  defendant  1^  post  a  mamfeat 
of  the  cargo.  They  sent  also  to  OUberi  an  inyoice  of  these 
twenty-five  sacks  of  flour,  stating  them  to  be  bought  and 
shipped  for  him,  and  on  his  account  and  risk.  When  a 
ship  was  thus  addressed  by  Messrs.  Wilimmm  %  Co.  to 
the  defendant's  wharf,  they  always  sent  a  manifest  of  the 
cargo  to  the  defendant  by  post;  and,  in  this  manifest,  the 
different  items  of  the  cargo,  and  their  marks,  were  insert- 
ed, and  opposite  to  each  item,  either  the  name  of  the  con* 
signee,  or  the  words  '^ border,"  were  written^  When 
such  vessel  arrived  at  the  wharf,  those  goods  to  which  the 
consignee's  name  was  annexed,  in  the  manifest,  were  de- 
livered to  such  consignee,  or  his  oid^,  upon  application; 
and  those  to  which  the  words  "  to  order"  were  opposite 
in  the  manifest,  were  delivered  to  the  order  of  WiUnt^ 
son  ^  Co.,  that  is  to  say,  to  persons  prodadsg  either  bills 
of  lading  for  the  goods,  or  WiiikMum  %  Co.*s  invoices  of 
them  respectively.  Flour  thus  appearing  to  be  shipped 
"  to  order,"  by  the  manifest,  was  always  left  on  board  the 
vessel,  and  not  landed  until  such  bill  of  lading  or  invoice 
was  produced;  but  if  no  such  bill  of  lading  or  invoice 
were  produced  by  the  time  the  vessel  began  to  take  in 
her  return  cargo,  then  the  flour  was  landed  and  placed 
in  the  defendant's  warehouses,  and  there  kept  to  the 
order  of  the  shippers.  Giiberi,  the  bankrupt,  was  in 
the  habit  of  having  flour  shipped  for  him,  from  Stock" 
ton,  which  came  to  the  defendant's  wharf;  and  he  al- 
ways, in  such  cases,  either  sold  it  on  board  before  it 
was  landed,  or  it  was  landed,  and  kept  for  him  in  the  de- 
fendant's warehouses  until  he  sold  it;  so  that  the  defendr- 
ant's  wharf  was  always  deemed  the  place  of  its  destination. 
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The  twenty-fiw  aacks  of  flour  in  questioo  were  ship*  1628. 
ped  on  board  the  Cumberland,  on  the  5di  AprU,  18S4>, 
and  arrived  at  the  wharf  on  the  ISth,  but  were  not  landed 
lailil  between  the  tHoii  and  96th  of  the  same  month.  On 
the  17th  day  of  that  month,  an  order  from  WUkins&n  ^ 
Co,t  directed  to  die  defendant^  requning  him  to  deliver 
these  twenty-five  aaeks  of  flour  to  Messrs.  Aikhuan  ^ 
Cramps  was  produced  to  the  defendant  by  Mr.  Cramp, 
and  the  flour  was  then  claimed  by  Mr.  Cramp  on  the  part 
of  Wmimeon  %  Co.  GUbeH  at  that  time  was  a  bankrupt. 
He  had  eonmitted  an  act  of  baidcruptcy  on  the  10th  April, 
18M.  On  the  14th,  a  commission  of  bankrupt  was  there^ 
iqion  issued  against  him;  and  on  the  19A  day  of  the  same 
month,  the  messenger  under  that  commission  produced  to 
die  defendant  the  invoice  of  the  twenty-five  sacks  of  flour  in 
question,  wldch  had  been  sent  by  WUhinsan  %  Co.  to  Gil^ 
beri,,9M  before  mentioned,  and  demanded  the  flour,  which 
was  refused  to  him.  Messrs.  Atkinson  %  Cramp  afterwards 
landed  the  flour,  and  sold  it  for  the  account  of  Wiliinean  ^ 
Co.  Tlie  parties  to  this  action  having  consented  that, 
in  caae  this  Court  should  be  of  opinion,  that,  under  the 
drcamstances  herein-before  stat^,  the  plaintifis  weie  not 
entitled  to  recover  for  the  valne  of  the  said  last-mention- 
ed pateel  of  flour,  consisting  of  twenty-five  sacks  as  afore- 
said; then,  and  in  such  case,  the  arbitrator's  award,  in  fa- 
vour of  the  pkintiflb,  for  the  value  of  the  said  first  and  last 
pAfoels  of  flour  above  mentioned,  amounting  to  the  sum  of 
315/.,  should  be  reduced  by  the  amount  of  the  value  of  the 
said  hst-mentioned  parcel,  that  is  to  say,  by  the  sum  of 
mU.  Ids.  aforesaid.*' 

Bb.  Serjeant  Wilde,  on  a  fonner  day  in  this  Term,  ac« 
eordingly  moved,  that  the  sum  of  S16L  mentioned  in  the 
award,  mi^^  be  reduced  by  the  sum  ofBSU.  lOts.,  the  va^ 
Ine  of  the  last  parcel  of  flour,  consisting  of  twenty-five  sacks, 
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1888.        ^  mentioned  in  the  award,  when  the  Court  ordered  it  to 
-  be  set  down  for  argument  as  a  special  case. 

Tucker 

HvifPHERt.  Mr.  Serjeant  E.  Lams,  for  the  phuntiffs.— The  arbitral 
tor  has  found,  that  the  vessel  containing  the  flour  in  ques* 
Jtion  was  addressed  by  Messrs.  WiUnman  %  Co.,  the  con- 
signors, to  the  defendant's  wharf;  and  that  an  invoice  was 
sent  by  them  to  the  bankrupt,  Gilbert,  statii^  that  they 
had  bought  and  shipped  the  flour  for  him,  and  on  his  ac- 
count and  risk.  He  has  also  found,  that  the  defendants 
wharf  was  the  place  of  its  destination ;  that  the  flour  arriv- 
ed there  on  the  ISth  April,  1 8S4 ;  that  no  demand  was  made 
until  the  17th,  when  the  defendant  received  an  order  fiom 
JViUinsan  ^  Co.,  requiring  him  to  deliver  the  flour  to 
Messrs.  AtUmoH  ^  Cramp;  and  that,  on  the  19tfa,  the 
messenger  under  the  commission  against  CHlberi  produced 
the  invoice,  which  was  in  the  usual  form,  and  demanded  the 
flour,  which  the  defendant  refused  to  deliver  to  him.  It  is 
clear,  that  the  flour  had  arrived  at  the  place  of  its  destina« 
tion,  and  yet  the  consignors  claim  a  ri^^t  to  stop  it  in  tranh 
situ.  Although,  in  Loeschman  v.  Williams  (a),  it  was 
held,  that  goods  delivered  to  the  packer  of  the  purchaser 
(he  having  no  warehouse  of  hb  own),  with  an  intimation 
to  the  packer  that  they  were  to  be  paid  for  on  deli- 
very, might  be  stopped  in  transitu  i  yet,  that  was  on  the 
ground  that  the  goods  might  be  counteimanded;  that  the 
delivery  was  only  conditional;  and  that  the  packer  was  to 
be  considered  as  a  trustee  for  the  vendor:  whereas,  here, 
there  was  no  condition,  but  an  absolute  and  unqualified  de-- 
livery  by  the  consignors  to  the  defendant,  for  Gilbert,  the 
bankrupt.  Where  the  purchaser  of  goods  uses  the  wharf 
or  warehouse  of  a  third  person  as  his  own,  the  delivery  of 
.them  there  is  equivalent  to  a  delivery  to  himselP;  and  the 
goods  would  be  as  much  in  his  possession  and  under  his 

(a)  4  Campb.  181. 
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control  whilst  on  the  wharf  or  in  the  warehouse,  as  if  they  1829. 
were  in  his  manual  custody.  The  first  case  in  which  this 
doctrine  seems  to  have  been  established,  is  that  of  Rich- 
mrdson  y.  Goss,  where  Mr.  Justice  Chambre  said  (a) :  ^'  I 
should  strongly  incline  to  think,  that,  if  a  man  be  in  the  ha- 
bit of  using  the  warehouse  of  a  wharfinger  as  his  own,  and 
make  that  the  repository  of  his  goods,  and  dispose  of  them 
there,  the  journey  would  be  at  an  en^  when  the  goods  ar- 
rivdd  at  such  warehouse;"  and  Lord  Alvanley  expressed 
his  concurrence  with  that  opinion  in  Scott  y.  Pettit  (b). 
It  is  true,  that,  here,  the  flour  was  not  landed ;  but  it  is 
perfectly  immaterial  whether  it  remained  on  board  the 
ship,  or  was  landed  on  the  wharf,  or  lodged  in  the  defend- 
ant's warehouses.  As  far  as  regards  the  consignment,  the 
flour  had  arriyed  at  the  place  of  its  ultimate  destination; 
particularly  as  it  is  found  as  a  fact,  that  Gilbert  had 
been  in  the  habit  of  leaving  it  on  board  till  sold.  The 
ship,  therefore,  must  be  considered  as  much  his  ware- 
bouse  as  the  wharf.  In  Scott  y.  Pettit ^  goods  were,  on  the 
16th  MoTchy  forwarded  from  Manchester^  addressed  to  ^., 
at  the  BuU  and  Mduth  Inn,  London,  in  consequence  of  a 
proYious  order  from  him.  On  the  ^3d  of  the  same  month, 
they  were  sent  to  the  house  of  the  defendant,  who  was  the 
packer  of  A,,  in  pursuance  of  a  general  order,  that  all 
goods  addressed  to  him  should  be  sent  there,  A.  having 
no  warehouse  of  his  own ;  but  as  to  these  particular  goods, 
ilo  direction  was  given.  On  the  11th  of  March ,  A.  com- 
mitted an  act  of  bankruptcy.  When  the  goods  arrived 
at  the  defendant's,  they  were  booked  to  the  account  of  ^., 
and  the  defendant,  not  knowing  of  A.*s  bankruptcy,  un- 
packed the  goods  to  ascertain  the  contents.  On  the  81st 
March,  the  goods  were  claimed  by  the  consignors,  and,  on 
the  day  after,  by  the  assignees  of  A.,  against  whom  a  com- 
mission had  issued: — and  it  was  held,  that  the  transitu^  of 
the  goods  was  at  an  end  when  they  arrived  at  the  defend- 

(a)  3  Bos.  &  Pul  127.  (&)  3  Bos.  &  Pul  472. 
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1828.  aiit*8  hottse^  and,  coDsequently,  that  the  plaiatiffit  as  the 
assignees  of  A.^  were  entitled  to  recover  them  in  an  action 
of  trover ;  and  Mr.  Justice  Chambre  there  said  (a) :  '^  How- 
ever hard  the  htw  may,  in  general,  be  thought,  which  veste 
the  property  in  goods,  which  arrive  after  an  act  of  bank- 
ruptcy, in  the  assignees  of  the  bankrupt,  it  would  be  still 
more  hard,  in  the  present  instance,  if  the  (^editors  were 
not  permitted  to  resort  to  the  property  in  the  hands  of 
the  defendant,  rince  he  could  have  no  stock  in  Us  own 
possession.  The  creditors  of  a  trader  gaieraUy  know 
whether  he  has  goods  in  his  possession,  and  trust  him  ac- 
cordingly; and  the  creditors  of  this  bankrupt  probably 
knew  that  he  considered  the  warehouse  of  his  packer  < 
as  his  own,  and  that  the  goods  were  consigned  to  him 
tb^e«  In  those  cases,  where  the  ttmuituM  of  the  goods 
has  not  been  considered  as  at  an  end,  the  goods  have 
only  remained  with  the  packer  for  the  purpoee  of  be- 
ing forwarded  to  9ome  ulterior  destination.  In  this  case, 
there  was  no  ulterior  destination^  the  tran9iiu$  was  at  an 
end.**  So  here,  the  flour  had  arrived  at  its  ultnnate  des- 
tination. Thecase  oi  Mitt$v.  Ai0(i),  and  others  of  alike 
nature,  are  distinguishable  from  the  present,  as  n  ddivery 
to  a  carrier,  or  wharfinger,  may  be  rescindAble.  before  it  is 
oompletedy  and  he  may  be  considered  as  a  middle  man. 
In  Rowe  v.  Pickford  (c),  a  trader  in  London  was  in  the 
habit  of  purchasing  goods  at  Manchegier,  and  export- 
ing them  to  the  continent  shortly  after  their  arrival  in 
.London.  The  goods  consigned  to  him,  remained  in  the 
waggonroffice  of  the  defendants,  who  were  carriers,  un- 
til they  were  removed  by  his  agent  for  the  purpose  of 
being  shipped: — ^it  was  held,  that  such  trader  having 
become  bankrupt,  his  assignees  were  entitled  to  recover 
goods  deposited  with  the  defendants  before  the  bank- 
ruptcy, and  that  the  cons%nor  had  no  right  to  stop 

(a)  3  Bos.  &  PdL  473.  (h)  2  Bos.  &  Pal.  457- 

(c)  I  B.  Moore,  526;  S.  C.  6  Taunt.  83. 
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fiiem  fft  trantUu;  and  thati  as  the  trader  had  no  ware-        1828. 

house  of  his  own^  the  irandius  of  the  goods  was  at  an 

end  on  their  arrival  at  the  waggon-o£Sce;  and  the  Court 

said,  that  the  case  must  be  governed  by  those  of  Leeds 

T.  Wrigki(a),  and  ^eoit  r.  Peitii  {b),  in  the  latter  of  which 

it  was  held  that  where  a  trader  had  no  warehouse  of  his 

own,  but  used  that  of  his  packer,  for  receiving  goods  con« 

seined  to  him,  the  trandius  of  such  goods  was  at  an  end 

upon  the  ddivery  of  them  to  the  packer.    In  the  late  case 

of  Poster  ▼•  Pranqdan  (c),  the  vendee  of  several  hogsheads 

of  sugar,  upon  reo^vin^  from  a  carrier  notice  of  their 

arrival,  took  samples  from  them,  and  for  his  own  ooi^ 

•  veniaice  desired  the  carrier  to  let  them  remain  in  his 

warehouse  until  he  should  receive  further  directbns,  and, 

before  they  were  removed,  became  bankruiit;  it  was  held, 

that  the  trarndku  was  at  an  end ;  and  that  the  vendor  was 

not  entided  to  stop  them ;  and  Mr.  Justice  Bayley  there 

snd:  **  Where  a  man  eiders  goods  to  be  deUvezed  at  a 

particular  place,  the  tranaUw  c<Hitinues  until  they  are  de^ 

livered  to  the  cons^nee  at  that  place;  but  that  must  be 

understood  of  a  delivery  in  the  ordinary  course  of  bosi* 

ness;  jbr,  if  Ae  consignee,  before  die  goods  reach  their 

uhimate  destination,  postpone  the  delivery,  or  do  any  act 

which  is  equivalent  to  taking  actual  possession  of  them, 

the  tranniuB  is  i^  an  end.'*    So  here,  the  wharf  of  the 

defeadaot  was,  in  the  ordinary  course  of  business  between 

the  parties,  the  jdace  of  ultimate  destination  for  flour 

dripped  to  the  bankrupt  by  WilUnmm  ^  Co.:  and  the 

irausHmM  was  at  an  end,  althou^  the  flour  in  question 

remained  in  die  bcdd  of  the  vessel;  as  it  is  found  as  a  fiict, 

diat  the  bankrupt  was  in  the  habit  of  sdling  flour  on 

board  before  it  was  landed;  and  if  so,  the  ship  might  be 

eonsidered  as  the  warehouse  for  this  particular  purpose, 

and  tlie  arbitrator  so  appears  to  have  eonsidered  it,  and 

(a)  3  Bos.  &  P&l.  320.  {h)  Id.  469. 

(c)6Bam.  &Cres.  107. 
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1828.        there  is  eonsequendy  no  ground  for  redneii^  the  som  at 
815/L|  to  which  he  thought  the  plaintiflb  wove  entitled. 

s  Mr*  Serjeant  Wilde,  coniriu — Erom  the  fiusts  found  by 
the  arbitrator,  it  appearSi  that  when  the  flour  in  question 
arrived  at  the  defendant's  wharf,  it  was  not  received 
by  him  on  account  of  QUbert,  the  bankrupt,  or  of  any 
particuhur  individual;  for  when  a  ship  was  addressed 
by  WUIamM  %  Co,,  the  shippers,  to  the  wharf,  they 
always  sent  the  defendant  a  manifest  of  the  cargo,  in 
which  the  different  items  and  marks  were  inserted;  and 
opposite  to  each  item,  eidier  the  name  of  the.  consig- 
nee, ot  the  words,  **  to  order/*  were  written;  and  on 
the  arrival  of  the  vessel,  the  goods  to  which  the  consign 
nee's  name  was  annexed  in  the  manifest,  weie  delivered  to 
him,  or  his  order,  on  application,  whyst  those  to  which 
the  words,  '*  to  order,"  were  opposite  in  the  manifest^ 
were  delivered  to  the  order  of  the  shippers,  that  is  to  say, 
to  persons  produdng  either  bills  of  lading  for  the  goods, 
or  the  shippers'  invoices  of  them  respectively.  The  twenr 
ty-five  sacks  in  question  were  marked  to  be  delivered 
"  to  order;"  therefore  they  continued  tfi  tranaku  unt'd  the 
production  of  such  order,  and  the  consequent  delivery. 
The  award  distinctly  points  out  when  the  delivery  was 
to  be  made  in  such  case,  vix.  "  when  flour  was  shipped 
*  to  order,'  it  was  always  left  on  board  the  vessel,  and  not 
landed  until  a  bill  of  lading,  or  invoice,  was  produced." 
The  defendant,  as  wharfinger,  could  not,  on  the  arrival, 
know  who  was  entitled  to  receive  the  flour,  and  the  time 
for  landing  had  not  arrived,  as,  if  no  bill  of  ladmg,  or  in^ 
voiccj  was  produced  by  the  time  the  vessel  b^an  to  take  ia 
her  return  cargo,  the  flour  was  landed  and  placed  in  the  de- 
fendant's warehouses,  and  there  kept  to  the  order  of  the 
shippers;  and  it  is  dear,  that,  until  ddivery,  the  shipp^ra 
had  a  right  to  stop.  Therefore,  whether  the  flour  con- 
tinued on  board  the  vessel,  or  was  landed  on  the  wharf,  or 
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m  the  defendant's  warehouses,  it  still  remained  in  the  1828. 
course  of  its  transit  from  Messrs.  Wilkinson,  the  consignors, 
to  CHlbert,  the  consignee;  and  that  transit  could  only  be 
determined  by  the  production  of  a  bill  of  ladingi  or  invoice, 
and  a  demand  of  delivery.  There  is  nothing  to  warrant 
the  supposition,  that  the  transit  was  at  an  end  on  the 
ship's  arrival  at  the  wharf;  for  the  flour  remained  on 
board,  not  for  the  convenience  of  the  wharfinger,  but  in 
die  course  of  its  transit  from  the  consignors  to  the  con- 
signee, or  until  its  delivery  was  claimed  by  the  latter,  or 
the  party  produced  the  bill  of  lading  or  invoice;  and, 
till  such  daim,  the  vessel  might  be  assimilated  to  a  wag- 
gon ;  and  here^  as  the  order  from  the  shippers  was  giv- 
en to  the  defendant,  to  deliver  the  flour  to  Messrs.  At- 
kinMon  ^  Cramp,  two  days  before  the  invoice  was  pro- 
duced by  the  messenger  under  the  commission  against 
Gilbert,  Messrs.  Wilkinson  ^  Co.  had  a  clear  right  to 
stop  it.  This,  therefore,  is  the  simple  case  of  a  ven- 
dor consigning  goods;  and  it  is  a  general  principle,  that, 
until  they  get  to  the  actual  possession  of  the  consignee, 
the  right  of  the  consignor  to  stop  in  transitu  exists ;  and  al- 
though there  may  be  a  constructive  delivery,  yet  there  must 
be  some  act  done  by  the  consignee,  amounting  to  an  victual 
delivery,  before  such  right  is  determined,  or  at  an  end. 
It  is  true  that  a  delivery  to  an  agent  of  the  consignee  is 
aoDietimes  sufficient.  In  Rawe  v.  Pickford,  the  ware- 
house-keeper had  been  in  the  habit  of  receiving  goods  for 
the^bankrupt,  who  had  no  warehouse  of  his  own,  and  the 
goods  consigned  to  him  remained  in  the  waggon-office 
until  removed  by  the  bankrupt's  agent,  for  the  purpose  of 
being  shipped;  and,  in  that  particular  instance,  the  ware- 
house-keeper had  recognized  the  title  of  the  consignee, 
and  had  sent  to  inform  him  of  the  arrival  of  the  goods; 
and  it  also  appeared,  that  a  derk  of  the  bankrupt  went  to 
tbe  warehouse  and  saw  them.  That,  therefore,  amounted 
to  a  constmctive  delivery,  the  goods  remaining  there,  sub- 

VOL.  I.  D  D 
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1828.  ject  to  the  control  of  the  bankrupti  and  constituted  the 
relation  of  principal  and  agent  between  him  and  the  ware* 
house-keeper.  In  Foster  v«  Frampion,  a  part  of  the  gopda 
was  actually  delivered  to  the  bankrupt,  and  the  remain-i 
der  (he  having  taken  saqipl^  of  them)  left  with  the  carrier, 
who  undertook  to  hold  them  on  account  of  the  bankrupt, 
and  as  his  agent.  Here,  however,  the  flour  was  sent  to 
the  defendant's  wharf;  and  though  an  invoice  of  it  was  sent 
tp  Gilbert,  yet  the  defendant  did  not  receive  it  as  his 
agent,  and  he  was  not  to  deliver  it  until  Gilbert,  or  some 
person  for  him,  produced  WilUnsan  %  Go's  bill  of  ladbg, 
or  invoice,  and  demanded  the  flour  accordingly;  and  al< 
though  the  invoice,  when  produced,  might  have  the  effect 
of  an  order  to  deliver,  yet  the  defendant  could  not  know 
that  Gilbert  was  entitled  to  receive  the  flour,  or  that  he  had 
the  invoice;  and  he  was  altogether  ignorant  of  his  daim, 
until  after  he  had  received  the  delivery  order  from  Messrs. 
Wilkinson,  the  consignors.  Although,  in  lickbarrow  v« 
Mason  (a),  it  was  held,  that  bills  of  lading  are  transfer- 
rible  and  negotiable .  by  the  custom  of  merchants,  and 
that,  if  the  consignee  assign  such  bills  to  a  third  person 
for  a  valuable  consideration,  the  right  of  the  consignor,  as 
against  such  assignee,  is  divested;  yet  it  has  never  bee^ 
determined,  that  the  delivery  of  a  mere  invoice  would 
defeat  such  right.  In  Cratoshay  v.  Ectdes  (b),  A.  deli- 
vered a  <}uantity  of  iron  to  a  carrier,  to  be  conveyed  by 
him  to  JB.,  die  vendee,  in  the  country;  and  the  carrier 
having  reached  B.*s  premises,  landed  a  part  of  the  iron  on 
his  wharf,  and  then»  finding  that  B.  had  stopped  pay- 
ment, reloaded  the  same  on  board  his  barge,  and  took  the 
whole  of  the  iron  to  bis  own  premises:  and  it  was  held, 
that  there  was  no  delivery  of  any  part  of  the  iron,  so  as  to 
divest  the  consignor  of  his  right  to  stop  in  transitu,  the 
special  property  remaining  in.  the  carrier  until  the  freight 

(a)  5  Term  Rep.  683.    (b)  1  Bam.  ACies.  181  iS.C.2  Dow,  &  Ryl.  288. 
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for  the  whole  cargo  was  cither  tendered  or  paid,  or  until        1828. 
he  had  done  some  act,  shewing  that  he  assented  to  part 
with  the  possession  of  the  goods  without  receiving  his 
freight.     And  Liord  Chief  Justice  Abbott  there  said; 
**  The  whole  question  is,  whether  there  had  been  a  de- 
livery or  not?    There  is  no  case  in  which  a  carrier,  hav* 
ing  begun  to  deliver  and  afterwards  discontinued,  has  been 
held  to  have  made  a  complete  delivery  of  any  part  of  the 
goods;**  and  Mr.  Justice  Bayley  said:  ''There  can  be 
no  doubt,  that  wherever  there  is  a  complete  delivery  of 
part  of  one  entire  cargo  to  the  consignee,  the  transitus  is 
ended,  and  the  consignor  cannot  stop  the  remainder;  but, 
in  order  to  divest  the  consignor's  right  to  stop  in  transitu^ 
there  ought  to  be  such  a  delivery  to  the  consignee  as  to 
divest  the  'carrier's  lien  upon  the  whole  cargo.''    In  Sto^ 
veld  V.  Hughes  (a),  the  timber  was  marked  by  the  vendee^ 
and  that  was  considered  equivalent  to  a  delivery.  .  There* 
too,  the  rights  of  third  parties  had  intervened,  the  original 
vendee  having  re-sold  it  to  another;  but  the  delivery  of  a 
part  is  not  to  be  considered  as  a  delivery  of  the  whofei.  so 
as  to  defeat  the  consignor's  right  to  stop  in. transitu,  which 
is  an  anomaly  in  law,  and  a  right  peculiar  to  itself.     In 
Loesckman  v.  Williams^  the  delivery  was  incomplete^  as 
the  goods  were  to  be  held  till  paid  for  in  ready  money; 
but  here,  there  was,  in  fact,  no  delivery  at  all,  for  the 
flour  in  question  never  arrived  at  its  place  of  destination, 
but  was  on  its  passage  to  the  consignee*    Although  it  has 
been  said,  that  the  ship  may  be  considered  as  the  defen- 
dant's warehouse — the  question  is,  when  did  it  become 
so?    The  award  finds,  that,  ''  if  no  bill  of  lading,  or  in** 
voice,  was  produced  by  the  time  tl^e  vessel  began  to  take 
in  her  return  cargo,  then  the  flour  was  landed,  and  placed 
in  the  defendant's  warehouses,  and  there  kept  to  the  order 
of  the  sJUppersr  and  that  period  had  not  arrived.    At 

(a)  14  East,  908. 
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1828.  all  events,  thete  could  be  no  formal  delivery  to  Gilberi, 
until  the  invoice  was  produced,  and  till  then  the  defen- 
dant could  not  know  that  he  had  any  interest  in  the  flour. 
He  did  not  consent  to  hold  it  for  him,  or  for  any  other  per- 
son than  the  consignors;  and  as  it  was  not  landed  when  it 
was  demanded  by  them,  the  voyage  was  not  determined, 
nor  was  the  transitus  at  an  end. 

Mr.  Serjeant  E.  Lowes ^  in  reply. — The  only  case  that 
bears  on  this  question  is,  that  of  Crawshay  ▼.  Eades^ 
which  is  altogether  distinguishable,  as  there  the  question 
involved  the  carrier's  right  of  lien ;  the  Court  holding  that 
the  special  property  in  the  goods  remained  in  him,  until 
the  freight  for  the  whole  cargo  was  either  tendered  cr 
paid.  A  wharfinger  is  answerable  to  the  consignee,  as 
soon  as  the  goods  consigned  arrive  at  his  wharf;  and  al- 
though i^  has  been  said,  that,  in  this  case,  the  defendant 
did  not  know,  at  the  time  of  the  arrival  of  the  flour,  that  it 
was  consigned  to  Gitbeti;  and  that,  as  he  had  received  no 
notice  of  that  fact,  he  had  not  assented  to  receive  or  hold 
it  on  his  behalf,  yet  the  ship  which  contained  it,  must  be 
considered  as  part  of  the  wharf,  and,  according  to  the  late 
CB»eoi  Buszardy.  Capel{a),  might  have  been  distrained 
for  rent ;  and  as  the  flour  was,  by  the  manifest,  made  deli« 
verable  to  order,  it  was  immaterial  whether  a  bill  of  lading 
or  an  invoice  were  produced,  on  behalf  of  the  bankrupt,  for 
whom  the  flour  was  purchased  and  shipped. 

[Mr.  Justice  Part,  referred  to  the  case  of  Hunter  v. 
Beale(fi),  where  Lord  Mamfield  said,  that,  in  order  to  con- 
stitute a  complete  legal  delivery,  the  goods  must  have  come 
to  the  corporal  touch  of  the  vendees ;  and  Akerman  v.  Hum^ 
phery{c),  where  the  consignee  of  goods  having  handed  over 
the  shipping  note  and  a  delivery  order  to  the  wharfinger » 

{a\  4  Bingr.  137.  {h)  3  Term  Rep.  466,  n. 

(c)  1  Car.  &  Ptiyae,  53. 
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requiring  him  to  deliver  such  goods,  on  arrival,  to  J.  S*,  it 
was  held  not  to  pass  the  property  in  the  goods^  so  as  to  di- 
vest the  consignor's  right  of  stoppage  in  transituJ] 

Cur*  adv.  eulL 

Mr.  Justice  Park,  now  delivered  the  judgment  of  the 
Court,  as  follows:  —  This  case  came  before  the  Court, 
upon  a  motion  to  set  aside  an  award  (in  part)  of  a  learn* 
ed  barrister,  and  which,  from  the  importance  of  it,  we 
desired  might  be  argued  as  a  special  case.  The  action 
was  an  action  of  trover,  and  it  had  been  referred  by  an  or- 
der of  my  Lord  Chief  Justice,  since  made  a  rule  of  Court, 
to  the  award  of  Mr.  Archbold,  The  claim  was  for  three 
seTeral  parcels  of  flour,  one  of  the  value  of  %S/.  10«.,  for 
which  the  arbitrator  decides  that  the  plaintiffs  are  to  re- 
cover; one  of  fifty  sacks,  and  he  decides  that  for  those  the 
plaintiffs  are  not  to  recover;  so  that  upon  these  two  points 
no  questionnow  arises.  The  third  parcel  consisted  of  twen- 
ty-five sacks  of  flour,  amounting  in  value  to  5iL  10«.;  and  as 
to  these,  the  arbitrator  states  a  variety  of  facts,  upon  which 
he  wishes  to  take  the  opinion  of  the  Court,  and  that  is 
the  point  upon  which  the  argument  has  been  founded. 
The  question  is,  whether  Messrs.  Wilkinionf  the  shippers 
of  the  flour,  had  a  right  to  stop  it  in  tramitu  under  the  cir- 
cumstances of  the  case.  The  facts  found  by  the  arbitra- 
tor are  these  [The  learned  Judge  here  read  them,  as  stat- 
ed in  the  award,  and  then  proceeded  as  follows:] — Upon 
these  facts  it  was  contended,  on  the  part  of  the  assignees, 
that,  by  the  arrival  of  the  ship  ai  the  wha/rf^  the  transit  was 
over;  that  the  ship  was  to  be  considered  as  much  the  ware- 
house of  Gilbert^  the  bankrupt,  as  any  other  part  of  the 
wharf;  and  the  goods  as  much  in  his  possession,  and  under 
his  control,  as  if  they  had  been  marked  by  the  bankrupt, 
and  warehoused  in  his  name,  or  imder  his  lock  and  key. 
This  has  been  well  argued  on  both  sides;  and  no  one  can 
doubt,  that,  if  such  a  state  of  things,  as  is  above  supposed, 
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1828.  ^i      had  existed,  such  as  the  goods  being  put  into  a  ware- 
house on  the  wharf,  which  the  bankrupt,  haying  no  waxe- 
house  of  his  own,,  had  been  in  the  habit  of  using  as  his 
own ;  and,  had  he  marked  or  done  some  act  upon  them,  the 
transit  would  have  been  over:  but  the  question  is,  whe- 
ther that  be  the  state  of  things.    The  general  nature  of 
the  right  to  stop  in  transitu,  has,  very  propa*ly,  not 
been  argued ;  for  although,  comparatively  speaking,  such 
light  has  not  been  long  known  to  the  Courts  of  common 
law,  perhaps  not  more  ^han  seventy  yean,  having  been, 
about  diat  time,  transplanted  from  the  Court  of  Equily^ 
yet,  it  has  since  been  established  by  such  a  variety  of  de* 
cisions,  that  it  is  now.  regarded  with  favour  by  the  former, 
as  a  right  which  they  are  always  disposed  to  assist;  not 
proceeding  at  all  on -the  ground  of  the  contract  being  re- 
scinded by  the  insolveiu^  or  bankruptcy  of  the  consignee 
of  the  goods,  but  as  an  equitable  right  adopted  for  the  pur- 
poses of  substantial,  justiceu    But  this  case  has  been  xor^ 
rectly  argued  upon  the  gsound^  whether 'the  inmii/itf  was 
continuing,  or  whedieor  it  was  at  an  end  and  determined. 
Every  case  of  this  sort  must  depend)  on  its '  own  special 
drcumstances*    In  some  of  the  eacUer  cases,  particulaily 
in  that  c{  Hunter  v.  Beak,  Lord  MmufiM,  who  carried 
the  doctrine  of  stopjiege  in  transitu  a  great  way,  seemed 
to  expect  tha.t  the  goods  must  come  to  the  actual  oorp&ral 
touch  of  the  vendee;  but  in  the  subsequent  case  of  IHson 
T.  BeMihin  (a),  Lord  EUenborough  repudiates  Aat  extent 
of  the  doctrine,  and  puts  it.upon  abetter  footings  and  says, 
''.the  question  is,  whether  the  party,  to  whose  touch  it  ac- 
tually comes^  be  an  agent  so  fiir  representing  the  principal 
as  to  make  the  delivery  ta  him  a  full,  eflReetual,  and  final 
delivery  to  the  principal,  as  contra-distinguished  from  a  de- 
livery to  a  person  acting  viitually  as  acarriar,  or  mean  of 
conveyance,  to  or  on  account  of  the  principal  in  a  mere 

(It)  3  £a8t,  184. 
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eonrse  of  transit  towards  him.    In  Hunter  v.  Beaiej  I        1928. 
ctfnnot  but  consider  the    tranrit  as  having  been  once 
completdy^  at  an  end^  in  the  first  coarse  of  the  goods 
to  the  innkeeper^  and  that  they  were  afterwards  under 
the  immediaie  orders  of  the  tendee^    Apply  that  latter 
principle  to  this  case ;  and  supposing,  merely  for  argumenti 
that  these  goods  had  actually  arrived  on  the  wharf,  yet, 
were  they  ever  wider  the  immediitie  orders  of  the  vendee? 
On  the  contrary,  the  flour  iir  question  had  arrived  at  thd 
wharf  on  the  12th,  but  Was  not  landed  till  the2Snd,  of  the 
month  o(  April;  no  act  of  ownership  was  exercised  over  it 
l^  Gilbert;  no  invoice,  no  bfll  of  lading,  was  ever  produced 
by  him,  or  any  agent  employed  on  his  behalf,  till  the  messen- 
ger under  the  tcnnmission  claimed  the  flour  on  the  19th  of  the 
same  month,  the  shippers  having  actually  stopped  it  two 
days  before ;  so  that  the  very  first  act  done  upon  this  flour 
after  the  ship's  arrival  at  the  wharf,  was  done  by  the  ship- 
pers, before  the  transit  to  the  hand  or  possession  of  the 
vendee  was  complete.    Nothing,  however,  that  I  have  hi- 
therto said,  means-  to  impeach  the  doctrine  first  broached 
by  the  late  Mr;  Justice  Chambre  in  Richardson  v.  Qoss{a)f 
adopted  and  approved  of  by  Lord*  Alvanley,  when  Chief 
Justice  of  this  Court,  in  Seott  v.  Pettit(b),  and  lately  by 
my  brother  Bay  ley ,  in  the  case  of  Foster  v.  Frampton  {c). 
The  doctrine  was  this,  to  which  I,  speaking  only  for  my- 
self in  this  point,  fofly  accede,  that  if  a  man  be  in  the  habit 
of  taing  the  warehouse  of  a  wharfinger  as  his  own,  and 
make  that  the  repository  of  his  goods,  and  dispose  of  them 
there,  the  transitus  will  be  at  an  end  when  the  goods  ar- 
rive-at  such  warehouse.    In  the  first  of  these  cases,  the 
trader  had  no  warehouse  of  his  o#n,btxt  Used  that  of  his 
packer  for  receiving  goods  consigned  to  him;  and  it  was 
held  diat  the  transitus  of  such  goods  was  at  an  end  upon 

I 

(«)  3  Bos.  &  Pal.  127.  (ft)  3  Bos.  &  Pul.  472. 

(c)  6  Barn.  &  Orel.  109. 
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182B.        delivery  of  them  to  tbie  packer.    In  FoHer  ▼•  Frampiamf 
the  vendee  of  several  hogsheads  of  sugary  upon  receiving 
notice  of  their  arrival^  took  Momplesfirom  them,  and^  for  his 
own  convenience^  desired  the  carrier  to  let  them  remain  in 
his  warehouse  tiU  he  should  receive  further  directions ; 
and  it  was  held,  upon  the  bankruptcy  of  the  vendee,  that 
the  transituswas  at  an  end,  and  that  the  vendor  could  not 
stop  them.    So  here,  if  Gilbert  had  taken  samples  of  the 
flour,  or  done  any  other  act  exerting  his  authority  over 
it,  that  would  have  varied  the  case;  but  no  such  iacts, 
nor  any  facts  amounting  to  these,  are  found  upon  this 
award.    I  forbear  to  go  through  all  the  mass  of  cases  which 
have  been  decided  on  this  subject;  because  they  would 
only  fatigue  the  Court,  and  delay  the  other  important  bu- 
siness of  the  Term.    I  believe  all  of  them  were  quoted  on 
one  side  or  the  other,  by  the  learned  counsel,  in  the  course 
of  the  argument.    I  have  looked  at  all  of  them;  and  the 
doctrine  now  stated  by  me  is  not  impugned  by  any.    One 
point  only  remains  to  be  considered*    It  is  supposed 
that  the  fact  found  by  the  arbitrator,  viz.  that  Messrs* 
Wilkinson  ^  Co.,  when  they  shipped  the  flour,  sent  an  in* 
voice  thereof  to  Gilbert,  made  an  essential  difference,  and 
gave  him,  by  virtue  of  the  invoice,  a  perfect  control  over 
it.     But  this,  surely,  cannot  be  meant  as  a  serious  ar- 
gument: even  a  bill  of  lading,  while  in  the  hands  of  the 
original  consignee  unindorsed,  cannot  interfere  with  the 
vendor's  right  to  stop  the  goods  before  they  arrive  into 
the  possession,  or  under-  the  control,  of  the  consignee,  if  he 
become  bankrupt  or  insolvent     If,  indeed,  the  consignee 
assign  the  bill  of  lading  to  a  third  perscm  for  a  valuable 
consideration,  bond  fide,  widiout  notice  of  such  circum- 
stances as  render  the  bill  of  lading  not  fairiy  and  honestly 
assignable,  the  right  of  the  consignor,  as  against  such  as- 
signee, is  divested ;  for  a  bill  of  lading,  so  as  above  in- 
dorsed, transfers  the  property :  but  I  have  never  before 
now  heard  it  contended,  except  once,  that  the  mere  pos- 
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seuUm  of  an  inyoioe,  which  is  only  a  mercantile  name  for  ^  1828. 
a  biD  of  parcels  or  a  shop  bill,  could  bar  the  vendor's 
right.  The  Tery  oontraiy  to  this  has  been  decided  in  a 
case  of  Akerman  v.  Humphery{a)^  tried  before  my  bro- 
ther Burraugh  in  December ,  182S,  where  he  decided, 
that  the  delivery  of  a  shipping-note  by  the  consignee  of 
goods  to  a  third  person,  with  an  order  to  the  wharfinger 
to  deUver  the  goods  to  such  third  person,  did  not  pass  the 
property  in  them  so  as  to  prevent  a  stoppage  in  transitu 
by  the  consignor.  A  verdict,  therefore,  upon  the  opin- 
ion of  my  learned  brother  Burroughs  passed  for  the  de- 
fendant, with  liberty  for  the  plaintiff  to  move  to  enter  a 
verdict  for  him*  Mr.  Serjeant  TViefafy,  accordingly  made 
such  motion;  but  Lord  Gifford,  then  Chief  Justice,  and 
myself,  thought  the  opinion  delivered  by  the  learned  Judge 
at  the  trial  was  correct;  and  no  rule  was  granted.  That 
opimon  applies  most  pointedly  to  the  present  case;  for 
it  is  there  stated,  that  a  shipping-nole  and  a  delivery- 
order  to  the  party,  made  no  change  of  property;  that  they 
did  not  amount  to  a  bill  of  lading,  which  is  exactly  like  a 
bill  of  exchange,  the  property  mentioned  in  it  passing  by 
indorsement,  but  not  by  delivery  without  indorsement 
The  shipping^ote,  firom  its  nature,  is  not  indorsible;  and, 
inp<»nt  of  fact,  neither  the  shipping-note  in  that  ciCBe,  nor 
in  this,  was  indorsed.  For  these  reasons,  we  are  of  opinion, 
that  the  award  is  good  upon  the  two  first  points,  but  bad 
upon  the  third;  that  is,  that  the  consignor  had  a  right  to 
stop  the  twenty-five  sacks  of  flour  in  transitu. 

Rule  absolute  to  reduce  the  sum  of  3151. 
to  26SL  lOs.,  and  that  the  award  should 
stand  for  the  latter  sum. 

(«)  I  Carr.  &  Psyne,  63. 
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F^2tk  RyNDLB  and  Others  9.  Bbavmomt. 

In  an  acUon  for    JL  illS  actlon  was  brought  to  recover  a  sum  of  money, 
mufwgSrb/*"    alleged  to  be  due  from  the  defendant  to  the  pUdntiffs  for 
ship-ownen       freight,  or 'passage 'money,  of  certain  passengers,  under  a 
terer,  the  Court    charter^'party,  entered  hito,  by  two  of  tiie  pfadntiffb,  witb 
bft^'l^n!^^  ^^  defendant,  on  b^hidf  of  the  owners  of  a  dhip  caUed 
b^k'^k^t  dSl    "J^'Cduhtess  of  JIfdr&y,  bearing  date  die  80th  Septem- 
ing  the  voyage.    bcTf  18S5;  and  also  to  recover  divers  (Mier  large  sums 
of  money,  aBc^ged  tobe  due  froih  the  defendant  to  the 
plaintiffs,  for  the  demurrage  of  the  said  ship,  and  the  ase 
and  employment  thereof,  subsequently  to  the  voyage  con- 
templated by  the  charter-party  ^  and  also  for  victualBng 
the  said  passengers  subsequently  to  the  said  voyage.*— Am) 
Ae  defendant  stated,  that  he  comridered  the  production 
df  the  h^'book  of  the  said  ship.  The  Cottntess  otMorley, 
kept  during  the  voyage  stated  In  the  declaration  in  this 
cause,  material  to  the  defeni^e  of  this  action,-  but  that  the 
attomies  of  the  plaintiffs,  on  application  mad6  to  diem  by 
the  attomied  of  the  defendant,  had  declined  to  ptddace 
the  same,  or  to  jie'rtfiit  an  inspection  thereof. 

On  an  affidavit  of  these  fkcts  by  the  defendant,  Mr. 
Serjeant  Jones,  oh  a  former  day  in  thir  Term,  obtained  a 
rule,  calling  on  the  plaintiffs,  or  their  attomies;  to*  she^ 
cause  i^hy  they  shbidd  toot  permit  the  defendant^  or  ht6 
attornies,  toihspectthe  ti^g^bbok  of  the  skid  ship,  kept 
during  the  voyage  stated  in  the  declaration,  and  to  take 
a  copy  thereof,  or  extracts  therefrom.  He  sabmitted, 
that  a  log-book  was  in  the  nature  of  a  public  document, 
and  kept  for  the  benefit  of  all  parties  who  have  an  interest 
in  a  vessel ;  that  it  ought  to  contain  a  true  and  accurate 
account  of  every  material  circumstance  that  may  have 
occurred  in  the  course  of  a  voyage ;  and  that  the  party 
keeping  it  must  be  considered  as  the  agent  of  the  own- 
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en.  In  lyisraeR  v.  Joweti{a),  the  log-book  of  a  man* 
of-war,  which  convoyed  a  fleet,  waa  admitted  in  evidence, 
to  prove  the  time  of  the  convoy's  sailing ;  and  in  a  note  to 
the  case  of  Waisonr  v.  King  {b),  a  log-book  was  taken  to 
be  good  evidence  of  facts  therein  stated  respeotii^  a 
storm  encountered  by  sbipa  under  convoy.  ■>  At  all  eventi^ 
it  is  evideoce  against  the  party  keeping  it.  The  char* 
terer  of  a  vessel  has  an  interest  in  the  log-book  as  well  as 
the  owners,  mid  it  is  quite  dear  that  it  may  be  given  in 
evidence  against  the  ktter;  and  the  captahi,  or  mastei^ 
imiBt*be  considered  as  their  agent,  .whose  duty  it  is  to  make 
theregtdar  entriteinthe  book.      '       -   ■  < 

Mr.  Serjeant  Wilde,  now  shewed  cause.^ — ^The  case  of 
BoiPe  V*  Hcwden  (c),  is  infinitely  stronger  than  the  prc^ 
sent;  tbeve,  4l>  an  action  by  the  owners  of  a  ship,  against 
a  farok^  anpbyed  by  them  to  procure  a  cargo,  the  Court 
refvsed  to-order  the  latter  to  allow  Ae-forfaer  to  inspect 
of^  take  a  copy  of  a  letter  received  by  him  from  a  conres- 
pondent  abfoad,  although  he  acted  as  such  broker  at  the 
time,'  and  the  Court  there  discharged  the  rule  with  costs* 
The  principle  applicable  to  questions  of  this  natnne  has 
been  so  ftiUy  and  satisfactorily  laid  down  in  Matcliffe  v. 
Btsagb^  {(f),  that  the  Court  will  npt  recede  fromit,  and  diat 
case  is  of  itself  a  sufficient  aiuiwer  to  the  present  motion* 
In  the  case  of  The  Mayor  ^of  SptUkampt^u  v«  Ctraves  (e), 
tiie  Court  of  Kmiglg  ^eneh,  pending  an  action  by  a  cor^ 
poxation  ibr  tolls,  would  not  grant  leave,  to  inspect  the 
corporation  muniments,  on  the  application  of  the  defen- 
itaat,  a  sfarangerto  the  coi^orationi  and  here,  the  defen* 
dant  lias  merely  sworn,  Aat  he  considearsvtlie  production 
of  the  log-book  material  to  the  deftne^  of  this  aitisii> 
wiliioiit  stating  for  what  purpose.   Hemaygivethe  plain* 

(a)  1  Eep.  N.  P.  C.  427.  (c)  Ante,  334. 

{h)  4  Camp.  2/5.  (rf)  3  Bing.  148. 

[e)  8  Term  Rep.  690. 
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1828.  tifi  notice  to  produce  it  at  the  trial.  Although  the  mas- 
ter of  a  vessel  usually  keeps  such  book^  it  is  not  in  the 
nature  of  a  public  book,  as  it  merely  contains  minutes 
taken  during  the  course  of  the  voyage;  and  the  defisnd- 
ant  can  have  no  interest  in  it,  nor  can  the  plaintiffs  be  con- 
sidered as  trusteesi-and  holding  it  for  him  as  such. 

Mr.  Serjeant  Jonen^  in  support  of  his  rule. — The  sim- 
ple question  is,  whether,  in  an  action  for  freight  by  the 
owners  against  the  charterer  of  a  vessel,  the  latter  may  in- 
spect the  log-book  kept  during  the  voyage.  The  defen- 
dant has  clearly  an  interest  in  the  book;  as,  in  marine 
law,  it  is  in  the  nature  of  a  public  document,  and  is  always 
kept  either  by  the  master  or  the  mate  of  the  ship;  and  from 
Gald$ekmi(tt  v.  Marryat  (a),  it  seems,  that,  in  policy 
causes,  a  Judge,  at  Chambers,  will  make  an  order  for  the 
assured  to  produce  to  the  under?miters,  upon  affidavit,  all 
papers  in  the  possession  of  the  former  relative  to  the  mat- 
ters in  issue;  and  Sir  Jame9  Man^eld  said:  ''That. he 
thought  that  such  orders  had  been  very  properly  intro- 
duced, as  they  often  obviate  the  necessity  of  going  into 
a  Court  of  Equity,  and  save  a  great  deal  of  delay,  ex- 
penscj  and  litigation."  An  action  on  a  policy  is  analogous 
to  that  on  a  charter-^party,  and  if  the  order  be  granted  in 
the  one  case,  it  surely  ought  to  be  allowed  in  the  other; 
and  more  particularly  so,  as  the  charterer  of  a  vessel  has 
an  interest  in  the  voyage,  and  every  proceeding  relative 
to  it  ought  to  be  recorded  in  the  log-book.  Although,  io 
Ofgbrd  V.  Taghr  (6),  it  was  held  sufficient,  under  a 
Judge's  order  to  produce  papers  and  give  copies,  to  give 
extracts  of  those  parts  of  letters  which  are  relevant  to 
the  ship;  yet,  in  policy  causes,  the  assured  may  be  or- 
dered to  produce  all  the  papers  in  their  possession  rela- 
tive to  the  matter  in  issue;  and  in  RaicUffeY.  BleoMby, 

(a)  ]  Camp!  562.  (&)  1  Taunt.  167. 
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tbe  party  applying  required  a  copy  of  a  draft  of  articles         jggd. 
of  co-partnershipy  as  well  as  the  deed  itself,  and  the  Court 
granted  him  an  inspection  and  copy  of  the  draft,  but  re- 
fused it  as  to  the  deed. 

Mr.  Justice  Park. — I  am  clearly  of  opinion,  that  there 
is  no  pretence  whatever  for  this  application ;  and  I  should 
not  have  yielded  to  it  in  the  first  instance,  had  not  some 
decisions  at  Nisi  Prius  been  cited,  on  which  it  was 
submitted  that  the  motion  might  be  supported.  I  agree, 
that  a  log-book  is  of  itself  evidence  of  the  facts  therein 
contained.  In  D^IsraeU  v.  Jatoett,  the  log-book  of  a  man- 
of-war,  which  convoyed  a  fleet,  was  admitted  in  evidence, 
for  the  purpose  of  proving  the  time  of  the  convoy's  sailing, 
and  when  another  ship  became  part  of  the  convoy.  There, 
however,  the  book  might  be  considered  as  a  public  book, 
as  it  was  produced  by  one  of  the  officers  of  the  Admiralty, 
where  it  was  lodged ;  and  yet  Lord  Chief  Justice  Eyre 
said,  that  he  had  some  difficulties  as  to  the  admissibility 
of  this  kind  of  evidence,  and  wished  that  the  opinion  of 
the  Court  was  taken  on  it.  So,  in  Watson  v.  King,  the 
log-book,  and  an  official  letter  of  the  commander,  to  the 
Admiraliy,  were  read,  to  prove  that  the  fleet  encountered 
a  storm,  and  that  a  particular  vessel  parted  company. 
These  cases  therefore  are  altogether  beside  the  present 
question,  and  if  we  were  to  yield  to  the  application,  we 
should  be  going  much  farther  than  has  ever  yet  been  done. 
The  defendant  has  not  alleged  m  his  affidavit  that  he  has 
any  interest  in  the  book.  His  assertion,  that  he  considers 
its  production  necessary  to  his  defence,  is  couched  in  va- 
gue and  general  terms,  and'  we  cannot  grant  an  order  to 
inspect  books  or  papers,  unless  the  facts  and  reasons  for 
so  doing  are  fully  disclosed  to  us,  as  the  party  may  have  re- 
dress by  applying  to  a  Court  of  Equity.  In  policy  causes, 
where  the  plaintiff  consents  to  enter  into  a  consolidation 
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1898.  XBkf  terms  me  gcneraBy  inqmedw  tlie  defendant,  to 
prodaee  aH  books  and  papers  material  to  the  point  in  is- 
sue (a)«  There,  however,  there  is  9^  quid  pro  quo,  as  de- 
fendants on  the  one  hand  may  have  questions  of  real  im- 
portance tried  at  a  trifling  expence,  and  plaintiffs  are  not 
delayed  in  their  suits  by  those  arts  which  were  fpnneriy 
resorted  to  in  order  to  evade  the  payment  of  just  de- 
mands. Independently  of  this,  however,  I  am  of  opinion, 
that  we  must  be  bound  by  our  decision  in  the  late  case  of 
RtUdiffe  V.  Bleoiby,  which,  it  appears  to  me,  was  dedd- 
ed  on  a  true  and  sound  principle. 

Mr.  Justice  Burrquoh* — K  the  log-book  in  question 
were  to  be  used  in  evidence  j9^  se,  we  might  perhaps  call 
on  the  plaintiffs  to  produce  it,  or  grant  the  defendant  an 
inspection  of  it.  But  if  not,  we  cannot  yield  to  such  an 
application  on  mere  conjecture.  It  was  incumbent  on  the 
defendant  to  have  shewn  us  for  what  specific  purpose  he 
required  its  inspection;  and  he  will  be  compelled  to  do  so, 
if  he  proceed  by  filing  a  bill  in  a  Court  of  ^Equity ;  and 
here  he  has  applied  to  inspect  the  whole  contents  of  the 
book,  on  the  mere  ground,  that  its  production  is  neces-. 
sary  to  his  defence  in  this  action. 

Mr.  Justice  Gasslee* — The  defendant,  at  first,  made 
an  application  to  me  at  Chambers,  and  I  requested  him  to 
come  to  the  Court,  it  having  been  insisted  that  no  distiiic- 
tion  could  be  drawn  betweeii  an  action  on  a  policy  and  on  ii 
charter-party.  Applications  to  prodtt/$e  books  a|id  papers 
previously  to  a  trial  have  greatly  increased  of  late  years, 
but  they  ought. not  to  be  granted,  unless  the  reasons  foe 
such  production  are  fully  stated  and  explained  to  us.  But 
as  I  encouraged  the  defendant  in  this  case  to  apply  to  the 

(a)  See  Ptark  on  lafiunmce,  6tb  Edit.  Intnxiiictioii,  xli4k 
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Court,  I  think  the  rule  ought  to  be  discharged  without 
costs. 

The  rest  of  the  Court  concurring — 

Rule  discharged  without  costs. 


REGULA  GENERALIS. 

WHEREAS  great  expense  is  often  unnecessarily  incur- 
red in  making  up  demurrer  books,  from  setting  forth 
those  parts  of  the  pleadings  to  which  the  demurrers  do 
not  apply :  It  is  therefore  ordered,  that,  from  and  after 
the  end  of  this  present  Hilary  Term,  when  there  shall  be 
a  demurrer  to  part  only  of  the  declaration,  or  other  or 
subsequent  pleadings,  those  parts  only  of  the  pleadings  to 
which  such  demurrer  relates,  shall  be  copied  into  the  de- 
murrer books ;  and,  if  any  other  parts  shall  be  copied  there- 
in, the  Prothonotary  shall  not  allow  the  costs  thereof  on 
taxation,  either  as  between  party  and  party,  or  attorney 
and  client. 

J.  A.  Park. 

J.  BURROUGH. 

S.  Gaselee. 
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'— ^^— '       IN  THE  EXCHEQUER  CHAMBER. 


l\uiday,  Goldstein  v.  Foss  and  Another. 

[In  Error.] 

[T.  T.  6  Geo.  4,  K.  B.  RoU  2746.] 

In  an  action  for  JlHIS  was  an  action  for  a  libel.    The  Jirst  count  of  the 

di^^i^  declaration— after  reciting,  that  the  plaintiflTwas  of  good 

nddng,  that  name,  fame,  and  credit,  and  that  he  had,  for  divers  years 

had  been  af-  last  past,  uscd,  exercised,  and  carried  on,  the  trade  or  bu- 

ther,  undef^  sincss  of  a  merchant,  in  partnership  with  one  Alexander 

name  of  "The  Cohen  Costle,  and,  in  the  exercise  of  the  said  trade  and 

Society  of  Guar-  '  ' 

dUnaforthe  business,  had  always  behaved  himself  faithfully  and  ho- 
Trade  against  ncstly,  and  with  great  integrity,  with  those  who  had  dealt 
8hi?pi^"'Md  ^^*'  ^'  employed  him,  and  never  was  guilty,  or,  until 
that  the  defen-  the  Committing  of  tlie  grievances  by  the  defendants,  as 
lour  of  being  the  thereinafter  mentioned,  been  suspected  to  have  been  guilty 
uMjodety^had,  ^^  Swindling,  cheating,  or  defrauding,  or  in  any  wise  act- 
irom  *"°«  *?  ing  dishonestly  to  any  person  or  persons  whomsoever — 
and  wasaccus-  stated:  "  That  before  the  committing  of  the  grievances  in 
lish,  certain  '  ^^^  ^^^t  count  mentioned,  divers  persons  had  been  and 
^"tiw  'u'^'^'  ^cre  associated  together,  under  the  name  and  description 
of  denoting  to  of  *  The  Society  of  Guardians,  for  the  Protection  of  Trade 
the  said  society  against  Swindlers  and  Sharpers ;'  and  the  defendant,  Foss, 
wch°per8on!f  Under  colour  and  pretence  of  being  the  secretary  of  the  said 
"^^^eemtd  society,  had,  from  time  to  time,  published,  and  was  ac- 
sharpen,  and  Customed  to  publish,  certain  printed  reports,  for  the  pur- 
smufto^'^  po^^  of  denoting  and  signifying,  to  the  members  of  the  said 
Kt^ibr^M'*^'  society,  the  names  of  such  persons  as  were  deemed  and 
members  of  the  considered  swindlers  and  sharpers,  and  improper  persons 
set  out  the^f^    to  be  proposed  to  be  ballotted  for  as  members  of  die  said 

lowing  libel,  of 

and  concerning  the  plaintiff:  "  Society  of  Guardians  for  the  Protection  of  Trade  against  Swindlers 
and  Sharpers;  I  (meaning  the  defendant)  am  directed  to  inform  you,  that  G.  (meaning  the  pUln- 
tiff)  4"  C.,  are  reported  to  this  society,  as  improper  to  be  proposed  to  be  ballotted  for  as  memben 
thereof  (meaning  thmt  the  plaintiff  was  a  swindler  and  sharper,  and  an  improper  person  to  be  a 
member  of  the  said  society)."  After  verdict  for  the  plaintiff,  and  writ  of  eftor  brought: — Held, 
that  the  innuendo  was  not  warranted  by  the  libel ;  and  that  the  words  of  the  libel,  on 
by  Introductory  matter,  were  not  actionable. 


Fots. 
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society,  to  wit,  at  &c.    Yet  the  defendants,  well  knowing         1828. 
the  premises,  but  greatly  envying  the  happy  state  and  con-  " 

dition  of  the  plaintiff,  and  contriving,  and  wickedly  and 
maliciovisly  intending,  to  injure  the  plaintiff  in  his  afore- 
said good  name,  &c.,  and  to  bring  him  into  public  scan- 
dal, infamy,  and  dbgrace,  with  and  amongst  all  his  neigh- 
bours, &c;  and  to  cause  it  to  be  suspected  and  believed 
by  those  neighbours,  &c.,  that  lie^  the  plaintiff,  had  been, 
and  was  guilty  of  the  offences  and  misconduct  hereinafter 
mentioned  to  have  been  charged  upon  and  imputed  to 
the  plaintiff,  and  thereby  to  injure  him,  the  plaintiff,  in  his 
^d  trade  and  business,  and  to  vex,  harass,  oppress,  im- 
poverish, and  wholly  ruin  him,  the  plaintiff,  heretofore,  to 
wit,  on  &c.,  at  &c.,  falsely  and  maliciously  did  compose, 
print,  and  publish,  and  cause  and  procure  to  be  composed, 
printed,  and  published,  of  and  concerning  the  plaintiff,  a 
certain  &lse,  scandalous,  malicious,  and  defamatory  libel, 
contaimng  (amongst  other  things)  the  false,  scandalous, 
malicious,  defamatory,  and  libellous  matter  following,  of 
and  concerning  the  plaintiff,  in  the  way  of  his  said  trade 
and  business;  that  is  to  say,  '  10  Correspondence,  1825. 
Society  of  Guardians  for  the  Protection  of  Trade  against 
Swindlers  and  Sharpers;  Richard  Clark,  Esq.,  Chamber- 
lain oi London,  President;  George  Bridges,  Esq.,  Alder- 
man, andM.P.,  Vice-president;  Messrs.  William  Praed 
^  Co,,  Bankers,  Treasurers ;  I  (meaning  the  defendant, 
Foss)  am  durected  to  inform  you,  that  the  persons  under- 
named, or  using  the  firms  of  Goldstein  (meaning  the  plain- 
tiff). Castles  ^  Co.,  51,  Mark  Lane;  and  Benjamin  Por- 
ter, baker.  Hackney  Road,  are  reported  to  this  society  as 
improper  to  be  proposed  to  be  ballotted  for  as  members 
thereof,'  (thereby  then  and  there  meaning,  that  the  plain- 
tiff was  a  swindler  and  sharper,  and  an  improper  person 
to  be  a  member  of  the  said  society).'* — ^The  declaration 
eontmned  three  other  counts,  in  which  the  introductory 
statement,  as  to  the  nature  of  the  society,  and  the  pro- 

VOL.  I.  £  E 


404  CA8BS  IN  HILARY  TEEMi 

1828.  ceediDgs  of  FoiMf  was  omitted;  and  it  concluded  by 
stating,  that,  "  by  means  of  the  conmiittiiig  of  the  griev- 
ances by  the  defendantSi  the  pkintiff  had  been  gveatly 
injured  in  his  good  namei  &c.,  and  brought  into  public 
scandal,  infamy,  and  disgrace,  insomuch  that  divers  of  his 
neighbours  suspected  and  beKeved  him  to  be  a  swindler 
and  sharper,  and  improper  to  be  a  member  of  the  society, 
and  had  refused  to  have  any  transaction  or  acquaintance 
with  him,  as  they  were  before  used  and  accustomed  to 
have,  fcc.  &c."    Plea—Not  Guilty* 

At  the  trial,  before  Lord  Chief  Justice  AhboU,  at  We9^ 
minster,  at  the  Sittings  after  Hilary  Tenn,  1826,  a  ver- 
dict was  found  for  the  plaintiff,  on  the  first  count  of  the 
declaration. — ^Damages,  1501. 

A  rule  nisi  for  arresting  the  judgment  was  granted 
in  Easier  Term  folbwing,  and  made  absdute  in  Hilary 
Term,  1827,  on  the  grounds,  that  the  inducemoit  in  the 
first  count  was  not  connected  with  the  statement  of  -the 
libel,  so  as  to  authorise  the  insertion  of  an  innuendo  en- 
larging the  meaning  of  the  words  of  the  libel;  and  that, 
without  the  innuendo,  such  words  did  not  appear,  in 
themselves,  to  be  actionable.  The  pkintiff,  in  the  last 
Term,  brought  a  writ  of  error,  assigning  that  the  first 
count  of  the  decUration,  and  the  matters  therein  contain- 
ed,  were  sufficient  in  law  for  him  to  have  and  maintain 
his  action  against  the  defendants. — Joinder  by  the  defend- 
ants. 

Mr.  F.  Pollock,  for  the  phiintiff.— The  dechuntion  oon< 
tains  sufficient  introductory  matter  to  warrant  the  imm* 
endo,  or,  at  all  events,  quite  enough  to  shew  the  nature  of 
the  plaintiff's  coliiplaint,  and  the  injury  he  had  sustained 
by  the  publication  of  the  libel;  and  although  the  objec* 
tion  might  have  been  held  good  on  special  demurrer,  yet 
the  defect  (if  any)  is  cured  by  verdict.    In  Rex  v.  Lyme 
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BegU  (a),  Mr.  Justice  B^dkr  said :  <<  Lord  Coke  has  dis-        1828. 
tinguislied  certaiiity  in  pleading  into  tliree  sorts;  ^rv^, 
certainty  to  a  common  intent,  which  is  sufficient  in  a  plea 
in  bir ;  seeomBp^  certainty  to  a  certain  intent  in  general^  as 
in  countSy  replications,  &c*,  and  so  in  indictments;  thirdly ^ 
to  a  certain  intent  in  every  particular,  which  u  necessary 
in  estoppels.    The  second  of  those  sorts  I  take  to  mean, 
what,  upon  a  fair  and  reasonable  construction,  may  be 
caUed  eertaiuj  irithout  recurring  to  posHble  facts,  which 
do  not  appear."    Althou^  mere  hypothetical  notions  are 
not  to  be  introduced,  yet  here,  the  declaration  is  such  as 
on  a  fiiir  and  reasonable  construction  may  be  called  cer^ 
tain,  without  travelling  out  of  the  record  to  explain  its 
meaning;  and  full  effect  has  been  given  to  it  by  the  find* 
ii^  of  the  Jury.    In  WiUiami's  Saunders  (i),  it  is  said, 
that  **  where  there  is  any  defect^  imperfection,  or  omis* 
sion,  in  any  pleading,  whether  in  substance  or  form,  which 
would  have  been  a  &tal  objection  upon  demurrer;  yet  if 
the  issue  jomed  be  such  as  necessarily  required,  on  the 
trial,  proof  of  the  facts  so  defectively  or  imperfecdy  stated 
or  omitted,  and  without  which  it  is  not  to  be  presumed, 
diaty  either  the  Judge  would  direct  the  Jury  to  give,  or 
die  Jury  would  have  given,  the  verdict,  such  defect,  im- 
perfection,  or  omission,  is  cured  by  the  verdict,  by  the 
comiKWi  law;"  and  numerous  authorities  are  referred  to 
in  support  of  that  position.    Here,  however,  it  was  ob- 
jected in  the  Court  below,  that  the  innuendo  could  not  be 
siq>ported,  as  it  was  not  connected  with  the  coUoquUim, 
or  introductory  part  of  the  declaration ;  and  that  it  extend- 
ed the  meaning  of  the  all^^  libeli  to  which  alone  it  must 
be  taken  to  refer.    Another  objection  raised  to  this  de- 
dantion  by  Lord  Chief  Justice  Abbott',  was,  that  there 
aro  two  societies  mentioned  in  the  declaration,  rjs*  one 
in  the  introduction^  and  another  in  the  libel  set  out;  and 

(«)  1  Doug.  16&  (h)  Vol.  I,  p.  227,  n.  (1). 
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1828.         that  it  does  not  appear  to  which  of  them  the  innuendo 
refers.    But  that  is  not  so,  for  it  is  necessary  to  travel 
*  out  of  the  declaration  in  order  to  frame  a  supposition, 
that  there  are  two  societies.      The  colloquium  statdb — 
*^  that  divers  persons  had  been  associated  togetheri  under 
the  name  and  description  of  the  Society  of  Guardians  for 
the  Protection  of  Trade  agiunst  Swindlers  and  Sharpers, 
and  that  the  defendant  Fo€s  was  the  secretary  of  the  said 
society.'*    The  libel  expressly  mentions,  and  refers  to,  one 
and  the  same  society ;  and  it  is,  therefore,  quite  dear,  that 
the  society  mentioned  in  the  introductory  part  of  the  de- 
claration is  the  same  as  that  afterwards  named  in  the 
libel,  and  referred  to  in  the  innuendo  which  immediate- 
ly follows,  where  it  is  stated,  that  the  meaning  of  the 
libel  was,  that  the  plaintiff  was  a  swindler  and  sharper, 
and  an   improper  person  to  be  a  member  of  the  said 
'  society,   which  society  was  designated  by  a  particular 
name  in  the  introductory  part  of  the  declaration,  cor- 
responding with  that  set  out  in  the  libel,  which  is,  of 
itself,  actionable,  as  the  words  were  published  of  the 
plaintiff  in  his  way  of  business,  or,  at  all  events,  imputed 
to  him  that  he  was  a  swindler  and  sharper.    The  main 
question  is,  what  is  the  effect  and  meaning  of  the  in- 
nuendo?   If  it  had  stopped  at  the  words  ''swindler  and 
sharper,"  without  going  on  to  say,  ''  and  an  improper 
person  to  be  a  member  of  this  society,**  there  would  have 
been  no  difficulty  whatever ;  and,  if  so,  the  latter  part  is 
immaterial,  and  may  be  rejected  as  surplusage.    It  is  an- 
necessary  to  go  through  all  the  cases  on  the  subject.     It 
is  quite  clear,  that  an  innuendo  cannot  be  introduced, 
to  extend  or  enlarge  the  meaning  of  a  Kbel,  unless  con- 
nected with  some  matter  introductory ;  but  it  may  shew, 
that  words,  admitting  of  many  interpretations,  were  used 
in  one  particular  sense,  as,  if  spoken  ironically ;  and  whore 
words  have,  in  themselves,  no  particular  or  definite  mean- 
ing, a  meaning  may  be  supplied  by  an  innuendo,  to  shew 
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tliat  they  were  spoken  oflfensively.  The  true  distmctioii  is,  1828. 
that  an  uinuendo  Doay  be  used  as  a  word  of  explanation, 
but  not  to  eztmd  the  sense  of  expressions  beyond  their 
ordhiary  construction;  for  instance,  in  an  action  on  the 
case  against  a  man  for  sayii^  of  another,  '^  he  has  biunt  my 
bam,"  the  pLuntifF  cannot,  hy  way  of  innueado^  say,  memt- 
inghis  bam  full  of  com,  because  that  is  not  an  explanatbn 
of  what  was  said  before,  but  an  addition  to  it.  The  pkin- 
tiff,  here,  has  stated  that  the  defendant  Foss,  under  colour 
of  being  the  Secretary  of  the  society,  was  accustomed  to 
publish  certain  printed  rgports,  for  the  purpose  of  denoting 
to  the  members  of  the  society  the  names  of  such  persons  as 
were  deemed  swindlers  and  sharpers.  That  was  the  object 
of  the  libel,  and  the  plaintiff  might  shew  that  it  was  pub- 
lished for  that  purpose ;  and  the  Jury  have  so  found  by 
their  verdict.  The  meaning  of  words  written  or  spoken  is 
purely  a  question  of  evidence,  and  the  office  of  an  innuen- 
do is,  to  render  that  sense,  which  appears  to  be  nonsense; 
and  if  a  publication  profess  to  eulogise  an  individual,  if 
the  writer  meant  tl»  reverse,  the  party  libelled  may  shew 
that  it  was  intended  to  injure  him,  and  explain  the  nature 
of  the  libel  by  innuendo;  as,  for  instance,  if  a  person  were 
to  state,  J.S.  ha  tery  honest  amm///  although  it  may  be 
taken  to  convey  praise,  it  may  be  explained,  by  shewing 
that  the  writer  meant  quite  the  reverse,  and  intended  to 
convey  the  idea  of  censure.  Although,  in  Rex  v.  Harne, 
Lord  Chief  Justice  De  Grey  said  (a).  That  as  an  innuendo 
is  only  used  as  a  word  of  explanation,  it  cannot  extend  the 
sense  of  expressions  in  a  libel  beyond  their  own  meaning, 
unless  something  be  put  upon  the  record  for  it  to  explain : 
jret  that  was  a  criminal  case,  and  the  defendant  had  been 
guilty  of  an  indictable  offbiee :  But  in  Roberts  v.  Cam- 
den  (6),  it  was  held,  that  the  rule  of  constmction,  as  to 
siandewms  words,  is,  to  construe  them  in  their  plain  and 

(a)  Cowp.  084.  (k)  9  Ssit,  93. 
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19SB.        popolaar  sense,  mr*  such  in  which  sb  ordinary  bearer 
would  hare  understood  diem  at  the  time  they  were  spoken ; 
and  that,  where  new  matter,  introduced  by  an  mnuendo, 
without  any  antecedent  eoUoquimn,  to  which  it  can  refer, 
to  support  it,  is  not  necessary  to  maintain  the  action,  it 
may  be  rejected  as  surphisage*    In  Roach  v*  Ottier  (a),  a 
letter  written  by  the  drawer,  to  the  payee  of  a  bill,  ex- 
pressing his  apprehension  that  it  would  be  dishonouredt 
coupled  widi  the  fact,  that  the  place  to  which  the  bill  was 
directed,  was  the  usual  reridence  of  tiie  drawer,  was  held^ 
to  be  evidence  firom  which  a  Jury  might  infer  the  identity 
of  tbe  diawes  and  drawee*    So  here,  itmust  be  presumed, 
after  veiidict,  that  the  society  refiarred  to  in  Ae  innuendo 
was  the  same  as  that  mentioned  in  the  co0SfirjiMf ,  or  ht' 
troduetory  part  of  the  dedaiation,  and  which  coirespond- 
ed  in  terms  with  that  set  out  in  the  libel,  which  was  pub- 
Bsbed  with  two  views,  Jtrsi,  to  designate  the  plaintiflF  as 
a  swindler  and  sharper;  and,  Mecondly,  that  he  was  an  im- 
proper person  to  be  proposed  to  be  ballotted  for  as  a 
member  of  the  society.    No  introductory  woids  were  ne- 
cessary; and  as  the  innuendo  has  in  terms  given  the 
true  meaning  and  effect  of  the  words  of  the  libel,  it  is 
of  itself  suiSoient.    It  was  clearly  the  object  of  the  de- 
fendants^ convey  die  idea  diat  the  jdaintiff  was  a  shai]p- 
er;  and  the  Jury  have  so  found  in  effect,  and  if  the  ver- 
dict be  allowed  to  stand,  no  rule  of  pleading  will  be  violat- 
ed; and  t)ie  plaintiff  is  deadly  entitied  to  a  lecompenoe 
for  the  injury  his  character  baa  sustamed  by  die  puUica* 
tion  in  question. 

Mr.  Campbelii  coiilra.~The  Court  below,  wid&  die  ez- 
eeption  of  Ms.  Justice  ffokojfd,  wiio  was  absent  <m  account 
of  indisposition,  were  unanimously  of  opimon  that  the  de- 
ckoation  was  bad,  m  arrest  of  judgment    It  has  been  ad- 

(«)  1  Mann.  &Ryl.  190. 
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mitted  that  the  hnMiendo  b  necessary;  and»  as  the  plaintiff  ig28. 
has  chosen  thereby  to  give  the  words  of  the  libel  a  certain 
snd  definite  meaning,  if  they  win  not  adnut  of  that  construe* 
tioD,  the  declaration  cannot  be  supported*  Stilly  however,  it- 
has  been  said,  that,  as  the  Jury  have  found  the  meaning  of 
the  Vbd  to  be,  to  impute  dishonesty  to  the  plaintiff,  no  ob- 
jection can  be  taken  to  the  insufficiency  of  die  declaration, 
after  verdict.  But,  unless  the  law  be  altogether  remodelled, 
it  can  never  be  open  to  a  plaintiff  to  put  any  meaning 
he  pleaaes  on  tibe  words  of  a  libel  by  the  introduction  of  • 
an  mnoendo.  It  is  a  well  known  and  established  rule  of 
pleading,  Aat  an  innuendo  cannot  extend  the  meaning  of 
a  Vbtif  widiout  being  dearly  connected- with  scnae  hitro« 
dnctory  matter,  to  explain  how  the.  libel  bears  that  extend* 
edraeaning.  If  the  defendant  had  reported  to  the  society 
that  the  plaintiff  was  a  person  of  particidar  stature  or  com- 
pkxioii,  and  ^be  innuendo,  widiout  any  introductory  mat- 
ter  to  explain  the  import  of  those  words,  had  stated  that  he 
thereby  meant  to  convey  that  the  plaintiff  had  been  guilty 
of  an  atrocious  offence,  could  the  action  be  maintained? 
Although,  where  words  are  equivocal,  and  have  several 
meanings,  an  innuendo  may  explain  in  what  sense  the 
writer  or  speaker  intended  them  to  be  understood,  yet 
their  meaning  cannot  be  enlarged  or  dianged.  In  Wit- 
liamtfs  Saunders {a%  it  is  said:  '^  An  innuendo  is  only  ex* 
planatory  of  some  matter  already  expressed;  it  serves  to 
praat'  out  where  diere  is  precedent  matter,  but  never  for 
a  new  diarge;  it  may  apfdy  what  is  already  expressed,  ^ 
Imt  cannot  add,  or  enlarge,  or  change,  the  sense  of  the 
previous  words."  In  Rex  v.  ^ome.  Lord  Chief  Justice 
He  Grey,  in  delivering  the  opinion  of  the  Judges  in 
the  House  of  Lords,  said  (6):  ."An  innuendo  means 
nothing  more  than  the  words  *  id  est,*  '  seiUcet/  or 
or  '  aforesaid^   as  explanatory  of  a  sub* 


(«)  VoL  1,  p.  243,  n«  (4;.  (&)  Gowp.  €84. 
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1828.  ject-matter  mrfidendy  expressed  before;  as,  such  a  oiie> 
meamng  the  defendant,  or,  such  a  subject,  meamHg  the 
subject  m  question.  But,  as  an  innuendo  is  only  used  as 
B  word  of  expknatioh;  it  cannot  extend  the  sense  of  the 
expressions  in  the  libel  beyond  their  own  meaning,  unless 
something  is  put  upon  the  record  for  it  to  explain;  as,  in 
an  action  upon  the  case  against  a  man  for  saying  of  another^ 
<  he  has  burnt  my  bam,'  the  plaintiff  cannot  there,  by  way  of 
innuendo,  say,  meaning  *  his  htamJuU  of  cam,* — Barhtm's 
case  (a);  because  that  is  not  an  explanaiion  of  what  was 
said  before,  but  an  addiUon  to  it.  But  if,  in  the  introduc- 
tion, it  had  been  averred,  that  the  d^ndant  had  a  bam 
fiitt  of  com,  and  that,  in  a  discourse  about  that  bam, 
the  defendiCkit  had  spoken  the  words  charged  in  the  libel 
of  the  plaintiff,  an  innuendo  of  its  being  the  bam  full  of 
com  would  have  been  good;  for,  by  coupling  the  innuen- 
do in  the  libel  with  the  introductory  ayerment,  *  hu  bam 
full  of  com,*  it  would  have  made  it  complete."  In  HoU  ▼. 
Seholefield{b)i  which  was  an  action  for  slander,  the  words 
spoken  and  innuendo  were  as  follow: — ^'  Tim.  HoU 
(meaning  the  plaintiff)  hssformoom  himself  (meaning  that 
the  plaintiff  had  committed  wilful  and  corapt  perjury); 
and  it  was  held,  that,  in  the  absence  of  a  colloquium  in 
the  introductory  part  of  the  declaration,  the  words  spok«» 
en  had  not  the  meaning  attributed  to  them  by  the  innuen^ 
do;  and  that  the  declaration  was  bad,  after  verdict  for  the 
plaintiff,  in  arrest  of  judgment;  and  Lord  Kenyan  there 
said:  '^  Either  the  words  themselves  must  be  such  aa 
can  only  be  understood  in  a  criminal  sense,  or  it  must 
be  shewn,  by  a  colloquium  in  the  introductory  part, 
that  they  have  that  meaning,  otherwise  they  are  not  ac- 
tionable ;**  and  Mr.  Justice  Lawrence  said  :  "  If  words 
are  not  actionable  in  themselves,  their  meaning  cannot  be 
extended  by  an  innuendo/*    In  Hawiee  v.  Hawkey  {fi\ 

(«)  4  Rep.  SM)s.  {h)  6  Term  Rep.  691.  (c)  8Bul,  427. 
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it  was  also  held,  that  the  maanbg  of  a  libel  camiot  be  ex-         1828. 
tended  by  an  innuendo,  unless  properly  connected  with  it 
by  some  preceding  or  introductory  matter* 

Mr.  F.  PoUoeif  in  reply. — It  mniit  be  admitted,  that  an 
innuendo  cannot  introduce  a  new  fact,  or  change  the  sense 
of  previous  words;  but,  if  the  words  of  a  libel  be  equivo- 
cal, and  of  doubtful  meaning,  it  is  equally  clear  that  they 
may  be  explained  by  an  innuendo.  The  defendant  has  in 
tenns  represented  the  plaintiff  to  be  a  swindler  and  sharp* 
er;  and,  although  the  words  of  themselves  do  not  impute 
that  character  to  him,  yet,  as  they  were  spoken  of  him  in 
the  way  of  his  business,  they  are  actionable ;  and  the  intro* 
dnctory  matter  in  the  declaration  Js  sufficient  to  warrant 
the  innuendo.  Although  the  Lord  Chief  Justice,  in  deli- 
vering his  judgment  in  the  Court  below,  laid  great  stress  on 
the  circumstance,  that  the  introduction  and  libel  each  men- 
tioned a  society,  and  that  the  words  said  society  in  the  in- 
nuMido  could  not  mean  the  society  spoken  of  in  the  intro- 
duction, two  societies  having  been  before  mentioned ;  yet  it 
is  quite  clear,  that  the  plaintiff,  throughout  the  whole  de- 
claration meant  to  refer  to  one  and  the  same  society ;  for 
th^  society  mentioned  in  the  libel  is  the  same  as  that,  the 
nature  and  proceedings  of  which  are  mentioned  and  refer- 
red to  in  the  colloquium. 

Lord  Chief  Justice  Best  delivered  the  judgment  of  the 
Court  as  follows: — This  was  an  action  for  a  libel.  The 
flrst  count  of  the  declaration  began  by  reciting,  that  divers 
persons  had  been  associated  together  under  the  name  and 
description  o{"  The  Society  of  Guardians  for  the  Protection 
of  Trade  against  Swindlers  and  Sharpers;**  and  that  the  de- 
lendant  Foss,  under  colour  of  being  secretary  of  the  said  so- 
ciety, had  from  time  to  time  published,  and  was  accustomed 
Co  publish,  certain  printed  reports,  for  the  purpose  of  de- 
noting to  the  members  of  the  said  society  the  names  of  such 
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1828.  pevapAs  m  w^te  deemed  and  confcideited  swindlen  and 
sharpen,  and  improper  porsow  to  be  propoaed  to  be 
ballotted  for  as  menaAiers  of  die  said  society.  The  libel 
was  then  set  out,  and  is  in  theae  words: — "  Society  of 
Gruardians  for  the  Piolectii»i  of  Trade  against  Swindlers 
and  Sharperst — Biehard  Clarkf  &b*.  President,  George 
Bridges,  &c..  Vice  President,  Messrs.  Praed  %  Co^ 
BaaJcera*  Treasurecs---I  am  directed  to  inform  yoo,  (iiaft  the 
penoDs  under-named,  or  using  the  firms  of  GoUhtem,  CSs^ 
ties  #  O.,  81,  Mmrk  Lane;  and  Bet^mmm  Porter,  Haek-- 
mty  Rood,  are  rqpdrted  to  this  society  as  improper  to  he 
proposed  to  be  ballotted  for  as  members  tbeiectf ;"  and 
then  the  innuendo  is  introduced,  "  therehj  then  and  there 
SBaaning  that  the  plaint|^was  a  swindler  and  sharper,  and 
an  improper  person  to  be  a  member  of  the  eaid  sodMy.** 
We  are  of  opinion  that  this  declaration  is  insufficient;  and 
the  Court  below  entertained  no  doubt  of  it,  when  diey. 
ordered  the  rule  for  arresting  the  judgment  to.be  made 
absolute;  but  the  propriety  of  that  judgment  has  been 
since  doubted,  and  the  plaintiff  has  thought  fit  to  appeal  to^ 
this  Court,  where  the  question,  as  to  the  suflioiencyof  the 
declaration  after  verdict,  has  been  again  raised ;  and,  after 
a  most  ingenious  argument  for  the  plaintiff,  and  a  fidl  cod* 
sideration  of  the  weight  due  to  it,  this  Court  are  of  q[nn- 
ion,  that  the  judgment  of  the  Court  below  is  right.  But  it 
has  been  now  urged,  that,  if  the  declaration  cannot  be  sup*- 
ported,  the  plaintiff  cannot  obtain  redress  against  aa  attack 
on  his  character,  published  and  sanctioned  by  an  unauthoris- 
ed society.  This,  however,  does  not  appear  to  us  to.be  the 
result,  as  the  plaintiff  may  frame  his  record  so  as  to  resch 
the  secretary  of  the  society,  if  his  report  be  unfounded 
or  false.  But  we  are  of  opinion^  that  the  facts  stated  in 
the  declaration  are  not  sufl^cient  for  us  to  collect  the  true 
construction  to  be  put  on  the  libel,  or  whether,  from  its 
import,  it  can  be  made  the  subject  of  an  actimi.  The 
innuendo  seeks  to  extend  and  not  to  explain  the  na- 
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tund  meaniog  of  the  libel,  and  mtfodnces  a  new  and  sub- 
stantive fiu:t,  fw.  that  the  Hbel  intended  to  chaige  tiie 
pUdntiff  with  being  a  swindler  and  sharpen^This  is  not 
the  natara)  import  of  the  words  contained  in  the  libel, 
and  the  Court  eannot  put  soeh  a  eonstreetion  on  them  ns 
is  inferred  by  the  innuendo.  The  defendant,  Foss^  as  se- 
cretary of  the  society,  did  not  report  the  plaintiff  to  be  a 
swindler  and  diarper,  bntmerdy  as  an  improper  pemoir  to 
be  baUotted  for  as  a  member  of  the  soeiely*  Now,  thene 
may  be  numerous  reasons  why  a  person  may  not  be  fit  to 
become  a  member  of  such  a  society,  alAougb  he  be  not  a 
swindler  or  sharper.  He  might  be  deemed  miflt,  if  he 
weieold  or  infirm;  er  exercised  aceriain  trade  or  profession, 
or  if  he  did  not  appear  to  be  an  active  persbn,  or  one  lihely 
to  advance  the  object  of  the  society,  the  discovery  of  swind- 
lers and  sharpers.  Although  a  person  be  dishonest,  his  be- 
ing merely  reported  as  unAt  or  improper  to  be  proposed  as 
a  member  of  a  particular  society,  does  not,  of  itself,  imply 
that  he  is  dishonest.  So,  if  a  man  were  a  fit  ]>erson  to 
beoome  a  member,  and  the  se<»etary  were  to  rq^rt  that 
he  was  unfit,  the  inference  would  be  merely,  that  he  was 
an  improper  person;  but  if  he  were  to  re|>ort,  that,  from 
fraud  or  malpractices,  he  was  improper  to  be  proposed  as 
a  member,  so  that  the  society  could  thereby  understand 
that  he  was  a  sharper,  the  question  would  be  altogether  dif- 
ferent; and  then  the  Court  could  also  understand  it.  The 
authorities  cited  for  the  defendants  clearly  shew,  that  an 
hmnendo  is  only  explanatory  of  some  matter  already  ex- 
pressed, and  cannot  point  out  a  new  charge,  or  introduce 
a  new  feet,  or  add,  enlarge,  or  change  the  sense  of  pre- 
vious words.  Looking,  therefore,  at  the  words  of  the 
fibel,  without  reference  to  the  introductory  matter  in  the 
deekration,  they  do  not  appear  to  us  to  warrant  the  innu- 
endo, that  the  plaintiff  was  a  swindler  and  sharper,  merely 
on  the  ground  that  he  had  been  reported  to  be  an  im- 
proper person  to  become  a  member  of  the  society.    We 
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1828.        cannot  clearly  see  on  the  &ce  of  the  record,  that  the  ci.    < 
munication,  or  report,  by  the  defendanti  Fou,  to  the 
members  of  the  society,  meant  to  unpute,  that  the  plam- 
tiff  was  a  sharper*    It  was  contended,  at  the  outset  of  the 
argument,  that,  eren  if  the  declaration  were  insufficient  or 
imperfect,  it  was  cured  by  verdict;  but  we  are  to  look  at 
the  words  of  the  instrument  as  set  out  on  the  record,  and 
to  construe  them  according  to  their  natural  import.    The 
introductory  part  of  the  declaration  contains  a  mere  loose 
statement,  and  must  stand  by  itself,  and  if  the  objection 
were  to  prevail,  it  would  deprive  the  Court  of  one  of  their 
greatest  privileges,  t^ur.  that  of  arresting  a  judgment  after 
.verdict,  in  case  a  record  should  turn  out  to  be  defective; 
and  by  the  stat.  82  Oeo*  S,  c.  60,  s.  4,  it  is  expressly  pro- 
vided, that  in  case  a  Jury  shall  find  a  defendant  guilty,  it 
shall  be  lawful  for  him  to  move  in  arrest  of  judgment, 
on  such  ground,  and  in  such  manner,  as  by  law  he  might 
have  done  before  the  passing  of  that  act;  and  the  Court 
are  not  bound  to  presume,  that  the  Jury,  by  their  ver- 
dict, have  found  the  fact,  that  the  libel  imputed  disho- 
nesty to  the  plaintiff. — The  judgment  of  the  Court  below, 
therefore,  must  be — 

Affirmed. 
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IN  THE  EXCHEQUER  CHAMBER. 


The  Trustees  of  the  British  Museum  r.  Payne  and  Foss. 

[In  Error.] 

^inS  was  an  action  of  debt.    The  plaintiffs,  in  the  first  j,  hanngpre- 
count  of  the  declaration,  alleged,  that  the  defendants,  on  '*'^*'^f"y 

'  o      »  »  work,  by  his  will 

the  10th  January,  1825,  were  the  publishers  of,  and  did  directed  it  to  be 

then  publish,  a  certain  book,  entitled  "  Flora  GrcBcay""  &c.  ?jBc?fanS  to*" 

(here  the  title  of  the  book  wa6  set  out),  and  which  book  ^^^^^^^ 

was  first  published,  advertised,  and  offered  for  sale,  within  P«o«"  of  P"Wi- 

cation.    After 

the  bills  of  mortality,  on  the  day  and  year  aforesaid,  at  the  the  death  of  ^., 
price  of  \2L  I2s.;  which  book  was  demandable  under  the  pubiubedln" 
statute  54  Geo.  3.    The  plaintiffs  then  averred,  that  the  Pf'ts,  thirty  co- 

^*^  .  pies  being  pnnt  • 

defendants  did  not,  within  one  calendar  month  next  after  ed,  (or  which 
the  day  of  publication,  enter  the  title  to  the  copy  of  the  twenty-s^  sub- 
book,  and  the  names  and  place  of  abode  of  the  defendants,  *<^i>«n  (one 

'  r  »    part  ^gg  joijj^ 

and  the  amount 
of  the  sobscrip- 
tloiis  being  Inadequate  to  pay  the  expenses  of  publication,  the  deficiency  was  defrayed  by  the  exe- 
CBloii  out  of  the  funds  derised.  The  parts  were  not  publuhed  at  fixed  intervals,  but  according  to 
Uia  Slate  of  those  funds: — Held,  that  a  part  or  number  of  a  volume  was  not  a  periodical  publica- 
tion or  hook  demandable  by  the  public  libraries,  or  Britith  Museum,  undtt  the  statute  54  Oeo.  3,  c.  1 58. 

VOL.  I.  F  F 
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1828.         80  being  the  publishers  thereof,  in  the  register-book  of  the 
Trustees  of    Company  of  Stationers  at  Stationer^  Hali^  as  had  been 
BiMr.  Museum  usual,  before  the  passing  of  the  statute,  with  respect  to 
Payne.        books  the  title  whereof  had  theretofore  been  entered  in 
such  register-book;  whereby  the  defendants  forfeited,  for 
their  said  offence,  the  sum  of  5/.,  and  eleven  times  the  price 
at  which  the  book  was  sold :  Whereby  an  action  had  accrued 
to  the  plaintiffs  to  demand  and  have  from  the  defendants 
the  said  sum  of  5/.,  &c.     The  declaration  contained  seve- 
ral other  counts,  assigning  breach  of  the  statute.     The 
defendants  pleaded  nil  debent,  on  which  issue  was  joined. 
At  the  trial,  before  Mr.  Justice  Bayley^  at  GmldhaU^ 
at  the  Sittings  after  Michaelmas  Term,  18^,  it  appeared, 
that  the  late  Dr.  Sibikorpe,  having  prepared  the  materi- 
als for  the  work  in  question,  directed,  by  his  will,  that  the 
work  should  be  printed,  devising  to  his  executors  certain 
funds  for  defraying  the  expenses  of  publication ;  that,  af- 
ter the  death  of  Dr.  Sibihorpe,  the  undertaking  was  car- 
ried on  solely  by  the  executors ;  that  the  work  was  pub- 
lished  in  parts,  or  numbers,  thirty  copies  of  each  part 
being  printed ,  for  which  there  were  only  twenty-six  subscrib- 
ers, at  twelve  guineas  each  part;  that  the  amount  of  this 
subscription  being  insufficient  to  defray  the  expenses  of 
the  publication,  the  executors  paid  them  out  of  the  funds 
devised  for  that  purpose;  that  three  of  the  parts  or  num- 
bers were  published  before  the  passing  of  the  statute 
54  Geo.  3,  c.  156,  since  which  time  six  parts  had  been 
published  by  the  defendants;  that  the  parts  or  numbers 
were  not  published  at  stated  periods,  but  at  intervals  of 
several  years,  according  to  the  state  of  the  funds.     It 
was  also  proved,  that  one  of  the  parts,  beyond  those  sub- 
scribed for,  had  been  sold.     The  part  or  number  for 
which  the  present  action  was  brought,  was  No.  9,  being 
the  first  part  of  the  fifth  volume.     The  learned  Judge  told 
the  Jury,  that  he  was  of  opinion  that  the  defendants  were 
publishers  within  the  meaning  of  the  statute^  but  that  the 
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part  in  question.  No.  9,  was  not  a  book  demandable  under         1828. 
the  act;  on  which  the  Jury  found  a  verdict  for  the  defend-    t    s"  iof 
ants.     The  counsel  for  the  plaintiff  then  tendered  a  bill  of  Brit.  Museum 
exceptions,  which  having  been  sealed  by  the  learned  Judge,        f^iy'me. 
the  question  came  on  for  argument  in  the  Court  otExc/iC' 
quer  Chamber,  in  error,  in  the  course  of  the  last  Term, 
when — 


Mr.  Patiesoft,  for  the  plaintiffs,  premised,  that  the  ques- 
tion turned  solely  on  the  construction  of  the  Sd  (a)  and 


(a)  By  which  it  is  enacted, ''  That 
eleTen  printed  copie»of  the  whole 
of  every  book,  and  of  every  vo- 
lume thereof,  upon  the  paper 
npoD  which  the  largest  number  or 
impresoon  of  such  book  shall  be 
printed  for  sale,  together  with  all 
maps  and  prints  belonging  there- 
to, which,  from  and  after  the  pas8-» 
iDg  oi  the  act,  shall  be  printed 
and  published,  on  demand  thereof 
being  made  in  writing  to,  or  left 
at  the  place  of  abode  of  the  pub- 
lisher or  publishers  thereof,  at  any 
time  wdthin  twelve  months  next 
after  the  publication  thereof,  un- 
der the  hand  of  the  warehonse- 
keqier  of  the  Company  of  Station- 
ers, or  the  librarian  or  other  per- 
Boo  thereto  authorized  by  the  per- 
soos  or  body  politic  and  corporate, 
proprietors,  or  managers  of  the  li- 
braries following;  vur.  the  Brit'uh 
Mnueum,  Sum  College,  the  Bodlein 
OB  Library  at  Oxford,  the  Public 
librvy  at  Cambridge,  the  Library 
of  the  Faadty  of  Advocates  at 
Edmburgh,  the  libraries  of  the 
four  univerrities  of  Scotland,  Tri- 
miy  College  Library » and  the  Kin^s 
huuf  Library  at  Dublin,  or  so 
many  of  such  eleven  copies  as 

FF  i 


shall  be  respectively  demanded  on 
behalf  of  such  libraries  respective- 
ly, shall  be  delivered  by  the  pub- 
lisher or  publishers  thereof  respec- 
tively, within  one  month  after  de- 
mand made  thereof  in  writing  as 
aforesaid,  to  the  warehouse-keep- 
er of  the  said  Company  of  Station- 
ers for  the  time  being;  wluch  co- 
pies the  sud  warehouse-keeper 
shall,  and  he  is  hereby  empower- 
ed to  receive,  at  the  hall  of  the 
sud  Company,  for  the  use  of  the 
library  for  which  such  demand 
shall  be  made,  within  such  twelve 
months  as  aforesud;  and  the  said 
warehouse-keeper  u  hereby  re- 
quired, within  one  month  after 
any  such  book  or  volume  shall  be 
so  delivered  to  him  as  aforesud, 
to  deliver  the  same  for  the  use  of 
such  library :  And  if  any  publisher, 
or  the  warehouse-keeper  of  the 
sud  Company  of  Stationers,  shall 
not  observe  the  directions  of  the 
act  therein,  that  then  he  and  they 
so  making  default  in  such  deliver- 
ing or  recdving  the  said  eleven 
printed  copies  as  aforesaid,  shall 
forfrit,  beades  the  value  of  the 
sfud  printed  copies,  the  sum  of 
five  pounds  for  each  copy  not  so  de- 
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1828. 

TsutTBEt  of 
Bkit.  MOSBUIC 

9. 

Payne. 


5th  (a)  sections  of  the  statute  54  Oeo*  3,  c.  156,  on  the 
breach  of  the  provisions  of  the  latter  of   which  the 


livered  or  recdved,  together  with 
the  full  costs  of  suit,  the  same  to 
be  recovered  by  the  person  or  per- 
sonSy  or  body  politic  or  corporate, 
proprietors,  or  mauagers,  of  the  U- 
brary  for  the  use  whereof  sucH  co- 
py or  copies  ought  to  have  been 
delivered  or  received;  for  which 
penalties  and  value  such  person 
or  persons,  body  politic  or  cor- 
porate, is  or  are  now  hereby  au- 
thorised to  sue  by  action  of  debt, 
or  other  proper  action,  in  any 
court  of  record  in  the  United 
Kingdom.'' 

(a)  By  which  it  is  enacted, 
^*  That,  in  order  to  ascertain  what 
books  shall  be  from  time  to  time 
published,  the  publisher  or  pub- 
lishers of  any  and  every  book  de- 
mandable  under  this  act,  which 
shall  be  published  at  any  time  af- 
ter the  passing  of  this  act»  shall, 
irithin  one  calendar  month  after 
the  day  on  wluch  any  such  book 
or  books  respectively  shall  be 
first  sold,  published,  advertised, 
or  offered  for  sale,  within  the  bills 
of  mortality,  or  mthin  three  ca- 
lendar months,  if  the  said  book 
shall  be  sold,  published,  or  adver- 
tised, in  any  other  part  of  the  Unit- 
ed Kingdom,  enter  the  title  to  the 
copy  of  every  such  book,  and  the 
nameornames,  and  place  of  abode, 
of  the  publisher  or  publishers  there- 
of, in  the  register-book  of  the 
Company  of  Stationers,  in  London, 
in  such  manner  as  hath  been  usual 
with  respect  to  the  books,  the  title 
whereof  hath  hitherto  been  entered 
in  such  register-book,  and  deliver 


one  copy,  on  the  best  paper  as  afore- 
said, for  the  use  of  the  British  Mu- 
iewn,  which  register-book  shall,  at 
all  times,  be  kept  at  the  hall  of  the 
said  Company ;  for  every  of  which 
several  entries,  the  sum  of  two  shil- 
lings shall  be  paid,  and  no  more; 
which  said  register-book  may  at  all 
seasonable  and  convenient  dmes  be 
resorted  to  and  inspected  by  any 
person ;  for  which  inspection  the 
sum  of  one  shilling  shall  be  paid  to 
the  warehouse-keeper  of  the  said 
Company  of  Stationers;  and  such 
warehouse-keeper  shall*  when  and 
as  often  as  thereto  required,  give  a 
certificate  under  his  hand  of  every 
or  any  such  entry;  and  for  every 
such  certificate  the  sum  of  one 
shilling  shall  be  pud ;  and  in  case 
the  entry  of  the  title  of  any  such 
book  or  books,  shall  not  be  duly 
made  by  the  publisher  or  publish- 
ers of  any  such  book  or  books 
within  the  said  calendar  month,  or 
three  months,  as  the  case  may  be, 
then  the  publisher  or  publishers  of 
such  book  or  books  shall  forfeit  the 
sum  of  ^ve  pounds,  together  with 
eleven  times  the  price  at  which  such 
book  shall  be  sold,  or  advertised; 
to  be  recovered,  together  with  full 
costs  of  suit,  by  the  person  or  per- 
sons, body  politic  or  corporate, 
authorised  to  sue,  and  who  shall 
first  sue  for  the  same,  in  any  Court 
of  record  in  the  United  Kingdom, 
by  action  of  debt,  bill,  plaint,  or 
information,  in  which  no  wager 
of  law,  essoin,  privilege,  or  pro- 
tection, nor  more  than  one  impar- 
lance, shall  be  allowed:  PtoT^ed 
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action  was  feunded,  and  was  simply^  whether  or  not         1628. 
the  number  in  question  could  be  considered  a  book  de-  " 

mandable  by  the  plamtiifs^  as  trustees  of  the  Brtttsh  Brit.  Museum 
Museum^  by  virtue  of  that  act.  The  Ist  section  repeals  patnb. 
the  5th  section  of  the  statute  8  Atme^  c.  19,  and  the  6th 
section  of  the  41  Geo.  8,  c.  107;  and  in  order  to  arrive  at 
a  true  construction  of  the  54  Geo.  3,  it  will  be  necessary 
to  consider  it  with  reference  to  those  former  acts.  The 
1st  section  of  the  8th  o{  Anne  confers  on  the  authors  of 
books  already  printed,  and  who  had  not  transferred  their 
rights,  the  sole  right  of  printing  them  for  the  term  of  twen* 
ty-one  years ;  and  on  the  authors  of  books  not  printed,  the 
sole  right  of  printing  for  fourteen  years;  and  the  Sd  sec- 
tion, after  reciting  that  many  persons  might,  through  ig- 
norance, offend  against  the  act,  unless  some  provision  were 
made,  whereby  the  property  in  every  such  book  as  was  intend- 
ed by  the  act  to  be  secured  to  the  proprietor  thereof,  might 
be  ascertained,  as  likewise  the  consent  of  such  proprietor 
for  the  printing  or  re-printing  of  such  book  or  books,  might 
from  time  to  time  be  known,  enacts,  that  "  nothing  in  the 
act  contained  shall  be  construed  to  extend  to  subject  any 
bookseller,  printer,  or  other  person  whatsoever,  to  the 
forfeitures  or  penalties  therein  mentioned,  for  or  by  rea- 
son of  the  printing  or  reprinting  of  any  book  or  books 
without  such  consent  as  aforesaid,  unless  the  title  to  the 
copy  of  such  book  or  books  thereafter  published,  shall, 
before  such  publication,  be  entered  in  the  register-book  of 
the  Company  of  Stationers.*'  The  manifest  object  of  that 
dause  was,  to  protect  the  ^public  against  inadvertent  pira- 
cies.  And  by  the  5th  section  it  was  enacted,  that  nine  co- 

alwaysy  ihat  in  the  case  of  maga-  periodical  publicadon;  provided 

noes,  reviews,  or  other  periodical  always,  that  no  failure  in  making 

publications,  it  shall  be  sufficient  any  such  entry  shall  in  any  manner 

to  make  entry  in  the  register-  affect  any  copyright,  but  shall  only 

book  of  the  ssdd  Company,  with-  subject  the  person  making  default 

in  one  month  next  after  publica-  to  the  penalty  aforesaid  under  this, 

tton  of  the  first  number  or  volume  act." 
of  such  magazine,  review,  or  other 
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J828.         pies  of  each  book  or  books,  upon  the  best  paper,  that,  from 

TauiTEMof  ^^^  ^^^^^  *^®  ^^^^  Aprils  1710,  should  be  printed  and  pub- 
BuT.  Museum  lished,  or  reprinted  and  published  with  additions,  should, 
Patitk.  by  the  printer  and  printers  thereof,  be  delivered  to  the 
warehouse-keeper  of  the  Company  of  Stationers  for  the 
time  being,  at  the  hall  of  the  said  Company,  before  publica- 
tion made,  for  the  use  of  the  Royal  Library  ^  the  libraries  of 
the  Universities  of  Oxford  and  Cambridge^  the  libraries 
of  the  four  Universities  in  Scotland^  the  Ubrary  of  Sum 
College  in  London^  and  the  Ubrary  belonging  to  the  Fch 
cuUy  of  Advocates  Bt  Edinburgh;  and  which  warehouse- 
keeper  was  required,  within  ten  days  after  demand  by  the 
keepers  of  the  respective  libraries,  or  any  person  or  per- 
sons by  them  or  any  of  them  authorised  to  demand  the 
said  copy,  to  deliver  the  same  for  the  use  of  the  aforesaid 
libraries/*  By  that  section,  the  printer,  and  not  the  pub- 
lisher, was  bound  to  deliver  nine  copies  of  every  book  to 
the  warehouse-keeper  of  the  Stationers'  Company,  for  the 
use  of  the  above  libraries,  whether  demanded  or  not,  and 
if  the  proprietor,  bookseller,  or  printer,  or  the  warehouse- 
keeper,  should  not  observe  the  direction  of  the  act,  then 
he  and  they  so  making  default  in  not  deUvering  the  said 
printed  copies,  were  to  forfeit,  besides  the  value  of  the  said 
printed  copies,  the  sum  of  51.  for  every  copy  not  so  deli- 
vered, as  also  the  value  of  the  printed  copy  not  so  deliver- 
ed. Although  a  party  might  omit  to  make  an  entry  of 
the  title  of  the  copy  of  a  book  in  the  register-book  of  the 
StatioViers*  Company,  as  required  by  the  2d  section  of 
the  act;  yet  the  printer  was  bound  to  deliver  the  copies 
for  the  use  of  the  libraries  at  all  events,  and  the  purpose 
of  the  entry  was,  merely  to  insure  the  protection  of  the 
copyright.  Then  came  the  statute  15  Geo.  3,  c.  53,  the 
6th  section  of  which,  after  reciting  the  fifth  clause  of  the 
8th  of  Anne,  and  that  the  provision  of  that  statute  had  not 
proved  effectual,  but  that  the  same  had  been  eluded  by 
the  entry  only  of  the  title  to  a  single  volume,  or  of  some 
part  of  such  book  or  books  so  printed  and  published,  or 
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reprinted  and  republished,  enacts  that  ''  no  person  shall  1628. 
be  subject  to  the  penakies  in  the  said  act  (of  Anne)  men-  trustees  of 
tionedf  for  or  by  reason  of  the  printing  or  reprinting,  any  ^^"'  Museum 
book  without  the  consent  mentioned  in  the  said  act,  unless  paynb. 
the  title  to  the  whole  of  such  booh,  and  every  volume 
thereof  f  be  entered,  in  manner  directed  by  the  said  act,  in 
the  register-book  of  the  Company  of  Stationers ;  and  unless 
nine  such  copies  of  the  whole  of  such  book  or  books,  and 
every  volume  thereof,  printed  and  published  &c.,  as  there- 
in mentioned,  shall  be  actually  delivered  to  the  warehouse* 
jkeeper  of  the  said  Company,  as  therein  directed,  for  the 
several  uses  of  the  several  libraries  in  the  said  act  mention^ 
ed.  That  section  is  most  material,  as  it  clearly  she^s  that 
the  object  of  the  Legislature  was,  first,  the  prevention  of 
fraud,  by  requiring  entry  to  be  made  of  the  title  to  a  single 
Volume,  or  part  of  a  book,  and  secondly,  for  the  protection  of 
the  public  libraries.  Then  followed  the  statute  41  Geo.  3,  c. 
107,  by  which  further  rights  were  conferred  on  authors ;  and 
by  the  6th  section  of  which,  it  was  enacted,  that,  in  addi- 
tion to  the  nine  copies,  then  requir^  to  be  delivered  to  the 
warehouse-keeper  of  the  Stationers  Company,  of  each  and 
every  book  which  should  be  entered  in  the  register-book  of 
the  said  Company,  one  other  copy  should  be  in  like  manner 
delivered  for  the  use  of  the  library  of  the  College  of  the  Ho- 
ly Trinity  of  Dublin^  and  one  other  copy  for  the  use  of  the 
library  of  the  Society  of  the  Kings  Inns,  DubUn^  by  the 
printer  of  every  such  book  as  should  thereafter  be  printed 
and  published,  the  title  to  the  copyright  whereof  should 
be  entered  in  the  register-book  of  the  said  Company;  and 
in  the  case  of  the  University  of  Cambridge  v.  Bryer  (a), 
the  Court  oi  King's  Bench  AecideA,  on  the  construction  of 
those  statutes,  that  it  was  necessary  for  the  printer  of  a 
book  composed  after  the  passing  of  the  statute,  8  Ann.  c^ 
19,  and  published  for  the  first  time  after  the  composition, 

(a)  16£ast,ai7« 
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1828.        to  deliver  a  copy  to  the  warehouse-keeper  of  the  Stationers' 
"  Company,  for  the  use  of  the  public  libraries^  notwith- 

Brit.  Musbou  standing  the  title  to  the  copy  of  such  book  was  not  entered 
Pat'nb.  ^  ^h®  register-book  of  the  said  Company.  That,  there- 
fore, shews  that  the  Universities  and  pubKc  libraries  were 
entitled  to  such  copies  of  the  present  work  as  were  pub* 
lished  before  the  passing  of  the  statute  54  Geo.  3,  although 
no  entry  were  made  of  the  title;  and  the  legislature  did 
not  thereby  intend  to  leave  such  libraries  with  imperfect, 
or  mutilated  or  unfinished  copies. 

The  8  Ann.  c.  19,  required  the  delivery  of  nine  copies^ 
one  of  which  was  for  the  use  of  the  Rotfol  lAbrary.  By  the 
41st  Geo.  S,  c.  107,  two  additional  copies  were  required,  for 
the  use  of  the  libraries  of  Trinity  College^  and  the  King's 
Inns,  Dublin.  By  the  54  Geo.  S,  c.  156»  s.  »,  the  Briiisi 
Museum  was  substituted  for  the  Royal  lihraTy,  which  had 
been  presented  by  hb  late  Majesty  to  that  institution ;  and 
by  the  2d  and  3d  sections,  it  is  provided,  that  the  copy  of  eve** 
ry  book  that  shall  be  demanded  by  the  Bri^hMuseum,  shall 
be  delivered,  of  the  best  paper  on  which  such  work  shall 
be  printed.  Before  the  passing  of  the  statute  54  Geo.  9f 
the  printer  was  bound  to  deliver  eleven  copies  of  every 
book  published  with  a  view  to  sale,  to  the  Stationers' 
Company,  for  the  use  of  the  Universities  and  other  public 
libraries ;  but  now  the  publisher  is  required  to  deliver^ 
on  demand.  It  consequently  became  necessary  that  the 
libraries  should  have  information  ^ven  them  when  a 
work  is  published.  In  order,  therefore,  to  ascertain  what 
books  are  from  time  to  time  published,  the  5th  section  of 
the  statute,  54  Geo.  3,  directs  that  the  title  to  the  copy  of 
every  book  demandable  under  the  act,  shall  be  entered 
by  the  publisher  at  Stationers'  Hall,  within  a  certain 
limited  period;  and,  to  ascertain  what  books  are  demand- 
able,  it  is  necessary  to  refer  to  the  second  section,  by 
which  **  eleven  printed  copioa  of  the  whole  of  every  book, 
and  of  every  volume  thereof,  are  to  be  delivered  by  the 
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publisher,  within  twelvemonths  after  publication.  So  the  1828, 
statute,  IS  Geo.  3,  c.  63,  s.  6,  requires  the  title  to  the  ^^  *  f 
copy  of  the  whole  of  a  book,  and  every  volume  thereof,  to  brit.  Musbvm 
be  entered;  and,  as  it  is  recited  in  the  commencement  of  patmb. 
that  section,  that  the  provisions  of  the  statute  of  Anne  had 
been  eluded  by  the  entry  only  of  the'^iitle  to  a  single 
volume,  or  of  same  part  of  such  book  so  printed  and  pub* 
Hshed,  it  is  clear  that  the  legislature  meant  to  refer  to  such 
books  as  were  published  in  parts,  and  that  entries  should 
be  made  as  each  part  was  published.  The  time  when  such 
entries  were  to  be  made,  under  the  former  acts,  was  option- 
al; but,  by  the  54  Geo.  3,  they  are  required  to  be  made 
within  one  month  after  the  day  on  which  any  and  every  book 
deraandable  under  the  act  should  be  first  sold,  pubHshed, 
advertised,  or  offered  for  sale.  The  10th  section  enacts,  thai 
all  actions  and  suits,  for  any  offence  that  shall  be  committed 
againat  the  act,  shall  be  brought  and  sued  out  within  twelve 
months  next  after  such  offence  committed ;  and  if  a  volume 
were  to  consist  of  five  or  ten  parts,  published  quarterly, 
or,  as  in  this  case,  at  uncertain  intervals,  the  last  part  be- 
ing published  long  after  the  expiration  of  a  year  after  the 
publication  of  the  first,  the  act  would  be  altogether  nuga- 
tory,  unless  it  receive  this  construction;  for  it  could  not 
be  said  tiiat  the  work  was  first  published  when  the  vo- 
lume was  complete.  The  publication  must  apply  to  each 
aeparate  {mrt;  if  not,  after  the  publication  of  an  unlimited 
number  of  parts,  by  advertising  Addenda  as  the  last,  which 
might  never  be  completed,  no  copy  could  be  demanda- 
ble,  as  the  volume  might  never  be  published.  The  common 
law  right  is  restricted  by  the  statute  of  Anne,  by  which 
every  part  must  be  considered  as  a  book ;  otherwise,  the  first 
part  published  might  be  pirated,  and  the  author  or  proprie- 
tor conld  not  obtain  an  injunction.  The  duration  of  the  co- 
pyright can  only  be  estimated  by  an  entry  of  each  part  at 
the  time  of  publication,  and  if  the  part  could  not  be  demand- 
ed then,  would  it  ever  be  demandable  ?    Or,  if  it  were  not 
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1828.  demandable,  nor  required  to  be  entered  at  Siaiianer£  Hall^ 
^""^  '  would  the  author  have  any  copyright  m  it  ?  The  proviso 
BftiT.  If  uiEUM  in  the  5th  section  of  the  54th  Geo.  3,  as  to  periodical 
Pay  KB.  publications,  is  in  favour  of  the  plaintiffs*  demand;  as  the 
first  number  or  volume  is  required  to  be  entered,  so  that 
the  public  libraries  may  know  when  the  succeeding  num- 
bers are  demandable.  So,  when  works  are  published  at 
irregular,  or  uncertain  intervals,  it  necessarily  foUowi 
that  the  title  of  every  part  must  be  entered ;  for  the  proviso 
would  be  altogether  unnecessary  if  the  publisher  were  not 
bound  to  enter  the  title,  until  the  whole  volume  were  com- 
pleted* If  a  worki  consisting  of  more  than  one  volume  is 
published  at  different  times,  the  title  page  of  each  volume 
must  be  entered  separately,  and  no  distinction  can  be 
drawn  between  a  volume  and  a  part  of  a  volume  published 
separately.  Besides,  the  copyright  of  a  work  is  not  to 
ran  from  the  time  it  is  completed,  but  from  the  pubUcation 
of  each  part;  and  as  every  number  of  a  magazioey  reviewi 
pr  other  periodical  publication,  is  demandable  on  publioa- 
tion,  no  distinction  can  be  drawn  between  a  work  coming 
out  in  numbers  or  in  parts;  but  the  entry  is  required  to 
be  made  on  the  publication  of  each  part,  in  order  that  the 
public  libraries  may  be  informed  when  they  are  entitled  to 
demand  it. 

Mr.  PUUtf  canird. — The  part  or  number  in  question  was 
not  a  book  demandable  by  the  plaintiffs,  under  the  54* 
Geo.  S.  It  has  been  said  that  the  object  of  the  statute  of 
Aimef  in  requiring  the  copy  of  the  title  of  every  book  to  be 
entered,  before  publicationi  at  SteUioners'Hall,  was,  to  pro- 
tect the  public  against  inadvertent  piracies;  yet  it  was  also 
the  intention  of  the  legislature  to  protect  the  copyright  of 
authors  and  publishers ;  for  the  statute  was  expressly  pass- 
ed for  the  encouragement  of  learning.  Taking  the  whole  of 
the  context  together,  it  is  quite  clear,  that  the  entry  of  the 
title  was  merely  a  condition  precedent  to  the  protection 
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of  copyright.  It  has  been  fiirther  said^  that  the  statute  1828. 
15  Geo.  3,  c  53,  s.  6,  which  requires  the  title  to  the  copy  of  "^  *  ' 
the  whole  of  abook,  and  every  volume  thereof,  to  be  entered.  Bait.  Mumum 
applies  to  the  title  of  each  volume  of  every  book,  or  to  such  p^yhb. 
books  as  are  published  in  parts ;  but  that  can  only  be  taken 
to  refer  to  an  entry  of  such  a  title  as  would  shew  the  nature  of 
the  whole  of  the  work,  and  the  number  of  volumes  of  which  it 
was  to  consist.  Although  the  piracy  of  part  of  a  work,  vmt. 
one  volume,  would  amount  to  an  infringement  of  copyright, 
yet  the  only  object  of  the  legislature  was,  to  require  such 
an  entiy  to  be  made  as  would  inform  the  public  of  the  size 
or  nature  of  the  work,  and  what  was  intended  to  be  entered. 
Neither  the  word  '*  part*'  nor  "  volume*'  is  introduced  in 
the  5th  section  of  the  54  Geo,  S,  and  *'  the  whole  of  the 
book,  and  every  volume  thereof,**  in  the  6th  clause  of  the 
15  Geo*  S,  clearly  denotes  the  subject  matter  of  the  enact- 
ment, and  shews  to  what  it  was  intended  to  apply,  rt4r. 
to  the  entry  of  the  whole  of  the  work;  and  the  ab- 
sence of  the  word  part,  in  both  these  statutes,  is  of  itself 
conclusive  against  the  plaintiffs*  demand;  at  all  events,  no 
penalty  can  attach  for  not  entering  a  part  or  number  of  a  . 
volume  till  the  whole  volume  is  complete.  It  is  true  that  a 
single  sheet  has  been  held  to  be  a  book  (a) ;  but  that  was  a 
complete  work  of  itself,  and,  therefore,  within  the  meaning  of 
the  statute  otAnne;  and,  as  the  act  is  highly  penal  in  its  con- 
sequences, it  must  receive  a  strict  or  limited,  and  not  a  libe- 
ral construction,  regard  being  had  to  the  object  the  legis- 
lature had  in  view  at  the  time  it  was  passed.  Now,  in  or- 
der to  ascertain  what  books  shall  be  from  time  to  time  pub- 
lished, the  5th  section  of  the  54  Geo,  S,  c.  156,  enacts, 
Uiat  the  publisher  of  any  and  every  book  demandable  un- 
der the  act,  shall,  within  one  calendar  month  after  the  day 
on  which  any  such  book  shall  be  first  sold,  published,  ad- 
vertised, or  offered  for  sale,  enter  the  title  to  the  copy  of 
every  such  book,  and  the  name  and  place  of  abode  of  the 

(a)  Sec  Clemenii  ▼.  Goulding,  11  East,  244. 
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1829-  publisher^  in  the  register-book  of  the  Stationers'  Company. 
Truitbsi  f  "^^^^  section  cannot  be  construed  literally.  The  word  or 
Brit.  Uvuhjju  must  be  read  as  and;  for  a  book  may  be  adyertised  many 
Paynb.  monthsi  or  even  years,  before  it  is  published ;  and  it  may  be 
impossible  for  the  author  or  publisher  to  know  of  how  many 
volumes  it  may  consist.  No  penalty  can  attach  for  not  en- 
tering a  work  advertised,  which  may  not  be  published  until 
long  after  its  announcement  to  the  public ;  and  perhaps  may 
not  be  published  at  all.  It  has  been  assumed,  that  the  Bri- 
tish Museum  is  substituted  for  the  Royal  Library;  which 
his  late  Majesty,  who  was  a  great  patron  of  learning,  and  a 
subscriber  to  most  of  our  valuable  works,  presented  to  that 
institution;  but  the  British  Museum  has  never  been  iden- 
tified with  the  Royal  Library*  No  such  fact  appeared 
in  evidence  at  the  trial;  nor  is  it  shewn  by  the  statute 
itself.  It  must,  therefore^  be  considered  as  if  they  were 
perfectly  distinct;  and,  inasmuch  as  the  Museum  was  not 
mentioned  or  alluded  to  in  the  former  statutes,  the  trustees 
could  not  be  entitled  to  such  parts  of  the  work  in  ques- 
tion as  were  published  before  the  passing  of  the  54  Geo»  3; 
and,  therefore,  cannot  claim  those  which  have  been  pub- 
lished since,  as  they  form  a  mere  mutilated  or  imperfect 
portion  of  it.  To  bring  the  case  within  the  meaning  of  the 
statute,  it  must  also  be  shewn  that  the  work  was  published 
for  profit  or  gain ;  whereas  it  appears  from  the  evidence,  that 
it  was  published  at  an  expense  which  far  exceeded  the 
sum  that  could  have  been  obtained  for  it,  either  from 
the  price  attached  to  it,  or  the  number  of  the  subscribers. 
It  is  equally  clear,  that  the  work  was  not  printed  or  piib- 
lished  with  a  view  to  a  profitable  sale,  but  only  for  a  circle 
of  private  subscribers;  and,  if  a  certain  number  of  per- 
sons agree  to  defray  the  expenses  of  printing  a  certain 
work  for  their  own  use,  it  would  not  be  a  publication  with- 
in the  meaning  of  the  statute ;  and  it  matters  not  that  a 
few  copies  may  be  sold.  But  the  part  in  question  is  not  a 
book  within  the  purview  of  the  act,  nor  does  it  come  with- 
in the  mischief  intended  to  be  remedied  or  provided 
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against,  viz.  the  infringement  of  copyright,  which  it  was  the  1828. 
main  object  of  the  Legislature  to  secure  to  the  authors  of  j^^„^^f  ©f 
books,  or  their  assigns.  Tluj  5th  section  of  the  54  Geo.  3  Brit.  Mosbum 
was  framed  for  the  express  purpose  of  ascertaining  what  faiiie. 
books,  which  should  thereafter  be  pubhshed,  should  be  en- 
tered at  Stationers'  Hall.  That  seems  M  remove  every 
doubt  on  the  subject,  as  the  word  '^  book'*  cannot  mean  a 
single  volume,  but  a  distinct  work.  The  same  construc- 
tion applies  equally  to  the  2d  section,  which  enacts,  that 
eleven  printed  copies  of  the  whole  of  every  book,  and  of 
'  every  volume  thereof,  which,  from  and  after  the  passing  of 
the  act,  shall  be  printed  and  published,  on  demand  thereof 
being  made  of  the  publisher,  at  any  time  within  twelve 
nionths  next  after  the  publication  thereof  shall  be  deliver- 
ed within  one  month  after  demand.  That  enactment  can 
only  apply  to  the  whole  book  or  whole  volume.  The  word 
thereof  in  the  former  part  of  the  sentence  is  co-extensive 
with  "  every  book;**  and  if  so,  the  book  or  volume  only  is 
demandable.  So  the  relative  which  refers  to  the  copies  of 
every  book,  and  must  not  be  confined  to  each  volume :  so 
aho  the  demand  required  to  be  made  within  twelve  months 
next  aft;er  the  publication  thereof  applies  to  a  demand  of 
Ae  book,  and  not  of  a  single  volume,  and  mueh  less  of  a 
part  of  a  volume.  Even  the  word  *'  volume**  is  not  to  be 
found  in  the  5th  section;  and  the  part  here  demanded  i^ 
not-a  volume,  but  merely  r fasciculus,  or  part  or  portion  of 
a  volume.  If  the  work  might  be  said  to  be  pubEshed,  on 
the  appearance  of  a  first  part,  still  it  would  not  be  com- 
plete, so  as  to  be  demandable  under  the  statute,  until 
die  vcdume  was  published.  It  is  found  as  a  fact,  that 
some  of  the  numbers  of  this  work  were  published  before 
the  passing  of  the  statute  54  Geo.  3 ;  and  althongh  vo- 
lumes of  a  work  may  be  printed  at  intervals,  still,  to  bring 
them  within  the  meaning  of  the  act,  the  original  work  must 
have  been  commenced  after  it  was  passed;  for  the  book 
demandable,  is  that  which  was  originally  entered  and  pub- 
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1828.  lished.  The  work  in  question  cannot  be  considered  as  a 
"  '  "  periodical  publication,  the  numbers  not  being  publbhed 
BftiT.  Museum  at  stated  periodsi  but  at  intervals  of  several  years ;  and  the 
Pat]ie«  number  now  demanded  has  no  title,  as  the  title  of  the  whole 
work,  and  the  preface,  were  contained  in  the  first  part  of  the 
first  volume,  which  was  published  long  before  the  statute 
was  passed.  Although  each  part  has  a  page  denoting  the 
volume  and  number  of  the  work,  yet  that  cannot  apply  to  the 
entry  which  was  required  to  be  made  of  the  whole ;  and  al- 
though there  may  be  several  distinct  title-pages,  yet  the  en- 
try of  the  first  is  sufficient.  If  the  publication  had  commenc- 
ed since  the  passing  of  the  54  Geo.  3,  and  were  demandable 
under  that  statute,  the  publishers  need  only  to  have  entered 
the  title-page  to  the  first  part  or  number  of  the  first  volume ; 
but,  as  the  first  part  was  published  before  the  act  was  pass- 
ed, they  were  not  bound  to  make  a  separate  entry  of  those 
published  afterwards ;  nor  could  the  plaintiffs  demand  a  mu- 
tilated part  of  the  work.  As,  then,  this  is  not  a  work  for  sale 
or  profit,  or  within  the  contemplation  of  the  act,  and  as  it  was 
commenced  before  the  statute  was  passed,  and  as  the  part  or 
number  demanded  is  not  a  book  or  volume,  but  might  con- 
sist of  one  sheet  only,  and  have  no  title-page,  it  need  not, 
nor  could  it,  have  been  entered  at  Stationers'  HaU^  and» 
consequently,  it  cannot  be  legally  demanded  by  the  trus- 
tees of  the  British  Museum,  nor  by  any  other  public  library. 

Mr.  Patteson,  in  reply. — Although  it  is  said  that 
the  title  to  the  parts  of  a  work  need  not,  nor  can, 
be  entered  at  Stationers'  Hall,  yet  the  title  required 
to  be  entered  by  the  statute,  does  not  refer  to  the  title-page 
of  a  book,  but  to  the  copyright  only,  the  word  copy  ap- 
plying to  the  right  to  the  copy  of  the  book  or  work.  By 
the  8th  Anne,  c.  19,  the  title  to  the  copies  of  Cooks  must 
be  entered,  before  publication,  in  the  register-t>ook  of  the 
Stationers'  Company,  and  such  title  is  vested  in  the  au- 
thor or  publisher.    It  has  also  been  said  that  the  plaintifis, 
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as  trustees  of  the  British  Museum,  cannot  claim  those  parts  1828. 
which  have  been  published  since  the  passing  of  the  64  xrubtebs  of 
Geo,  3,  as  they  were  not  entitled  to  those  which  were  pub-  BRiT.MuaEuif. 
lished  before ;  and,  therefore,  that  they  could  not  be  entitled  Patnc 
to  demand  a  mutilated  portion;  but,  if  apart  were  deliver- 
ed before  the  passing  of  the  act,  the  publisher  would  be 
bound  to  deliver  the  parts  subsequently  published.  Be- 
fore the  passbg  of  the  54  Geo.  3,  the  printers  were  re- 
quired to  deliver  eleven  copies  of  every  work,  absolutely ; 
but,  by  that  statute,  such  only  were  to  be  delivered,  as 
were  demanded ;  and  the  title  to  the  copy  of  every  book  de- 
mandable,  is  required  to  be  entered  within  a  certain  time  by 
the  publisher.  If  he  omit  this,  he  is  subject  to  a  penalty. 
The  statute  S6  Geo,  2,  c.  82,  was  passed  for  the  purpose 
of  purchasing  the  Museum  of  Sir  Hans  Sloane  and  the 
Harleian  collection  of  manuscripts,  and  for  providing  one  * 
general  repository  for  the  better  reception  and  more  con* 
venient  use  of  the  said  collections,  and  of  the  Cottonian 
library;  and  trustees  were  incorporated  by  the  name  of  the 
Trustees  of  the  British  Museum,  whose  authority  was 
recognised  by  the  statute  £7  Geo.  2,  c.  16,  s.  3,  by 
which  it  is  enacted,  that  all  acts  done  by  seven  of  the 
trustees,  present  at  a  general  meeting,  shall  be  deemed 
valid.  Although,  if  a  limited  number  of  persons  were  to 
subscribe  to  print  a  work  for  their  own  private  use,  it 
would  not  be  demandable  under  the  statute,  yet  here  there 
was  no  limitation  as  to  the  number  of  subscribers,  and 
it  is  immaterial  whether  it  were  a  work  of  profit  or  not. 
The  statute  applies  equally  to  books  whieh  are  published, 
as  to  those  which  are  sold,  advertised,  or  offered  for  sale. 
A  distinction  has  been  drawn  between  a  book  and  a  volume; 
bat,  if  the  object  of  the  5th  section  of  the  statute  54  Geo. 
3,  be  looked  "^at,  it  is  quite  clear  that  it  was  to  ascertain 
what  books  were  demandable  by  the  public  Ubraries,  as 
weU  as  the  time  within  which  the  title  to  the  copyright 
should  be  entered  at  Stationers'  Hall;  and  if  it  can  be 
deemed  suflScient  to  enter  the  title  to  the  first  part  of  a' 
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1828.         work  only,  the  rights  of  the  public  libraries  would  be  al* 

TRogTCBsof    ^8®*^**'  defeated,  as  they  would  not  know  when  the  sub- 

BftiT.  MuMvif  sequent  parts  might  be  published,  except  in  the  case  of  re- 

Patmb.       gular  periodical  works,  for  which  provision  is  expressly 

made  by  the  stotute.  ^^  ^^  ^^^ 

Lord  Chief  Baron  Alexander,  on  the  llth  February 
last,  delivered  the  judgment  of  the  Court  as  follows: — 

This  was  an  action  of  debt,  brought  by  the  trustees 
of  the  British  Museum  against  the  defendants  in  error, 
for  penalties  given  by  the  statute  54  Geo.  3,  c.  156,  s.  5; 
which  act  is  for  the  encouragement  of  learning,  and  re- 
spects literary  property.  The  5th  section  requires,  that 
the  publisher  of  every  book  demandable  by  force  of  it, 
shall  enter  the  title  of  such  book,  with  the  name  and  resi- 
dence of  the  publisher,  at  Stationers'  HaU,  and  endeavours 
to  enforce  obedience  to  this  requisition,  by  imposing,  for 
the  neglect  of  it,  upon  the  publisher,  a  penalty  of  5£,  with 
eleven  times  the  price  of  the  book.  The  present  action  is 
brought  for  the  recovery  of  those  penalties.  The  first 
count  of  the  declaration  avers  that  the  defendants  in  error, 
were,  on  the  10th  January,  18S5,  the  publishers  of,  and  did 
then  publish,  a  certain  book,  entitled  "  Flora  GrteeaJ"  Then 
follows  a  long  title  of  the  book,  which  it  is  immaterial  upw 
to  state.  The  count  then  avers  the  book  to  have  been  first 
published  at  the  time  mentioned,  at  the  price  of  121.  \2s. ; 
states  it  to  be  a  book  demandable  by  the  act  of  the  54 
Geo.  3;  and  charges  the  defendants  with  neglecting  to 
enter  the  title  to  the  copy  of  the  book,  and  their  names  as 
publishers,  at  Stationers'  Hall.  There  are  many  other^ 
counts  in  the  declaration ;  but  as  the  opinion  of  the  Court 
does  not  turn  upon  the  form  of  the  pleadings,  it  is  not 
necessary  to  pursue  them  further.  The  defendants  in 
error  pleaded  the  general  issue,  and  upon  the  trial  a  ver- 
dict was  found  in  their  favour.  And  upon  that  occasion 
the  plaintifis  tendered  a  bill  of  exceptions  to  the  learned 
Judge.    The  result  of  the  evidence,  as  it  appears  firdm  the 
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bill  of  exceptions,  is,  that  the  publication  in  question  is  igog, 
part  of  a  considerable  work  prepared  by  the  late  Dr,  THusxEEsof 
Sibthrapcy  and  by  his  will  directed  to  be  printed ;  that  Brit.  Museum 
funds  to  a  certain  extent  were  .by  the  same  will  given  to  PayVb. 
carry  on  tbe  undertaking ;  that  some  of  the  numbers  were 
published  before  the  act  in  question  was  passed,  that  is, 
before  JtUy^  1814;  that  the  defendants  have  of  late  years 
been  the  publishers ;  and  that  the  [number  which  is  the 
foundation  of  this  action,  is  called  No.  9,  being  the  first 
part  of  the  5th  volume,'  that  is,  only  a  part  of  a  volume. 
In  the  view  which  this  Court  takes  of  the  question,  these 
are  the  material  facts.  The  learned  Judge  who  tried  the 
cause,  Mr.  Justice  Bayley,  stated  to  the  jury  his  opinion 
to  be,  that  the  defendants  were  publishers,  within  the  true 
intent  and  meaning  of  the  act,  of  the  number  called  No,  9 ; 
but  that  this  No.  9.  was  not  a  book  demandable  by  force 
of  the  statute  54  Geo.  3 ;  and  therefore  that  the  evidence 
produced  by  the  defendants  was  sufficient  to.  bar  the 
action.  This  opinion  is  excepted  to  by  the  plaititiffs  in 
their  bill  of  exceptions.  It  is  averred  that  No.  9.  was  a  book 
demandable  by  virtue  of  the  act  of  Parliament :  and,  whether 
it  be  or  be  not,  is  the  question  which  this  Court  is  called 
upon  to  decide  on  the  present  occasion*  Now,  whether 
Chat  which  is  confessedly  not  a  book,  nor  even  a  volume, 
But  a  part  only  of  a  volume,  be  demandable  by  the  act, 
depends  upon  the  second  section  of  the  statute.  This 
section,  so  far  as  it  is  necessary  to  state  it,  is  in  these 
words : — It  enacts,  "  that  eleven  printed  copies  of  the 
whole  of  every  book,  and  of  every  volume  thereof,  and 
upon  the  paper  upon  which  the  largest  number  or  impres- 
sion of  such  books  shall  be  printed  for  sale,  together  with 
all  maps  and  prints  belonging  thereto,  which,  from  and 
after  the  passing  of  the  act,  shall  be  printed  and  published, 
on  demand  thereof,  to  be  made  in  writing,  to  be  left  at  the 
place  of  abode  of  the  publisher  or  publishers  thereof,  at 
any  time  within  twelve  months  next  after  the  pubUcation 

VOL.  I.  GO 
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1828.        thereof,  ander  the  hand  of  the  warehouse-keeper  of  the 

TEUiTEBiof    Company  of  Stationers,  or  the  librarian,  or  other  person 

EaiT.  MuiBUM  thereto  authorised  by  the  proprietors  or  managers  of  certain 

Paths.       public  libraries,  ahall  be  delivered  by  the  publisher  or 

publishers  thereof  respectively,  within  one  month  after 

demand  made  thereof  in  writing,  to  the  warehouse-keeper 

of  the  said  Company  of  Stationers  for  the  time  being.** 

By  this  provision,  the  thing  required  to  be  delivered  on 

demand,  is,  the  whole  of  every  book  and  of  every  volume 

thereof;  and  of  this  the  non-feasance  is  made  penal. 

This  Court  is  of  opinion,  with  the  learned  Judge  who  tried 

the  cause,  that  the  persons  for  whose  benefit  this  pro* 

vision  was  intended,  have  no  right,  by  force  of  a  provision 

so  expressed,  to  demand  from  the  publishers  that  which  is 

neither  a  book  nor  a  volume,  but  only  a  part  of  a  volume. 

We  are  of  opinion,  that  we  are  to  understand  the  legis- 

faiture  as  having  in  this  clause  employed  the  words  in  their 

common  and  accepted  sense,  and  that  we  have  no  right  by 

a  questionable  subtlety  to  extend  the  construction  of  the 

words  beyond  their  usual  and  natural  import. 

No  inference  favourable  to  the  plaintiffs,  as  it  appears  to 
us,  can  be  collected  from  the  fifth  clause,  on  which  this 
action  is  immediately  founded,  and  which  requires  the 
entry*  So  far  as  it  respects  publications  of  this  kind,  it  is 
general,  and  speaks  of  book  or  books  only,  and  when  th^ 
two  clauses  are  combined,  the  act  appears  to  mean  that 
a  volume  would  come  within  the  word  book,  but  that  a 
fagcimdus  cannot  be  said  to  be  a  volume.  We  are,  as  I  un- 
derstand, all  clearly  of  opinion,  that  this  is  not  a  periodical 
publication  within  the  proviso  which  respects  works  of 
that  description.  The  previous  acts  of  the  8th  Anm.  and  the 
15th  and  41st  of  his  late  Majesty,  Geo.  3,  have  been  re« 
ferred  to  as  illustrating  the  clauses  in  question,  and  tend- 
ing to  sustain  the  view  taken  by  the  plaintiffs  of  this  case. 
Those  acts  have  been  looked  into,  and  do  not  appear 
in  any  manner  to  warrant  the  construction  contended  fi>r. 
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It  has  been  asked  if  this  fasciculus  be  not  demandable^         1828. 

or  whether  it  be  not  required,  under  a  penalty,  to  be  en-      ''"^^^' 

*^  ^ '  Trustees  of 

leredf  and  whether  or  not  the  author  has  any  copyright  in  brit.  Museum 
it.  I  answer,  that  is  a  different  question,  and,  whichever  payne. 
way  it  be  answered,  would  not  rule  the  present.  It  has 
also  been  asked,  if  not  now,  will  this  ftMcteulus  ever 
be  demandable*  I  answer  again^  that  question  is  pro- 
perly left  to  be  decided  when  it  shall  occur ;  but  be  that 
as  it  may,  this  No.  9,  part  of  the  «5th  volume,  was  net 
demandable,  nor  required,  upon  the  true  construction  of 
the  statute,  to  be  entered^  at  the  time  when  Xhis  actbn  was 
brought 

We  are,  therefore,  all  of  opinion,  that  there  should  be 
judgment  for  the  defendants,  imd  consequently  the  judg- 
ment will  be — 

Affirmed. 


Hunt  r.  Alewyn  and  Another.  5^/^£f ' 

JLHIS  was  an  action  of  ossumpsiL  The  first  count  of  the  The  plaintiff  de- 
deelaration  stated: — That,  before  and  at  the  time  of  the  m?]eby"he^'de- 
making  of  the  promise  of  the  defendants,  the  plaintiff  was  SterTwm  th7 
kwfuUy  possessed  of  a  certain  bill  of  exchange,  for  a  large  proceeds  of  a 

___  foreiffn  bul  oi 

of  money,  to  wit,  the  sum  of  6^40  Florins,  foreign  eichangeoe- 


money,  and  was  of  great  value,  to  wit,  of  the  value  of  S*hi^ao»untT 
600JL,  drawn  by  one  Frederick  Baeyertz,  upon  certain  per-  — ^«w,  *^»^^« 
SODS  using  trade  and  co'mmerce  at  Amsterdam,  in  parts  to  produce  the 
beyond  the  seas,  under  the  name,  style,  and  firm  of  Messrs.  ^ve  parore^- 
A.  Horsiman  %  Co.,  and  payable  at  a  certain  day  then  to  ^^"^^  it»«>«- 
oome,  to  wit,  on  the  S4th  December,  18S7,  and,  being  so  pos- 
sessed thereof,  he,  the  plaintiff,  afterwards,  to  wit,  on  the  1st 
October,  18S7,  wt  the  special  instance  and  request  of  the  de- 
findants,  delivered  the  said  bill  of  exchange  to  them,  to  be  by 
them,  the  defendants,  negotiated  and  caused  to  be  discount- 
ed for  the  use  and  benefit  of  the  plaintiff,  for  certain  com- 

gg2 
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IS28.         mission  or  reward  to  them,  the  defendants,  in  that  behalf; 
„  "^^  "      and  in  consideration  of  the  premises,  and  of  such  com- 


ALEWYN. 


mission  or  reward,  they,  the  defendants,  undertook  and 
promised  the  plaintiff  to  negotiate  the  said  bill  of  exchange, 
and  cause  and  procure  the  same  to  be  discounted  for  the 
use  and  benefit  of  the  plaintiff,  and  to  pay  to  him  the 
proceeds  thereof,  afler  deducting  such  reasonable  com- 
mission and  reward  as  aforesaid,  and  the  reasonable  ex- 
penses attending  such  negotiation  and  discount,  when 
they,  after  the  discounting  thereof,  should  be  thereunto  re- 
quested. The-plaintiff  then  averred,  that,  afterwards,  and 
after  the  delivery  of  the  bill  of  exchange  to  the  defendants 
for  the  purposes  aforesaid,  to  wit,  on  the  Sd  October,  1827, 
they,  the  defendants,  procured  the  said  bill  of  exchange 
to  be  discounted,  and  received  the  proceeds  thereof, 
amounting,  after  such  deductions  as  aforesaid,  to  a  large 
sum  of  money,  to  wit,  the  sum  of  512/.  7s. ;  and  assign- 
ed for  breach — that  the  defendants  did  not  nor  would 
pay  to  the  plaintiff  the  proceeds  of  the  said  bill  of  ex- 
change, or  any  part  thereof,  with  such  deductions  as  afore- 
said, or  any  part  of  such  proceeds,  although  they  were 
afterwards,  and  after  the  receipt  of  the  proceeds  of  the  said 
bill  of  exchange,  to  wit,  on  the  3d  October,  1827,  and 
often  afterwards,  requested  by  the  plaintiff  so  to  do ;  but 
that  they  kept  and  retained  the  same,  contrary  to  their 
promise  and  undertaking. 

The  second  count  stated — That,  in  consideration  that  the 
plaintiff  had  delivered  to  the  defendants  a  certain  other 
bill  of  exchange  for  6240  Florins,  to  get  the  same  dis- 
counted for  and  on  account  of  the  plaintiff,  for  a  reason- 
able reward  to  the  defendants  in  that  behalf,  they  promised 
the  plaintiff  to  get  it  discounted  on  account  of  the  plaintiff, 
and  to  pay  him  the  proceeds  thereof,  when  they,  after 
getting  the  same  discounted,  should  be  requested.  The 
plaintiff  then  averred,  that  although  the  defendants  got 
the  bill  discounted  for  and  on  his  account,  and  received 
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the  proceeds  thereof;  yet  that  they  did  not  pay  Buch  pro-         182S. 
eeeds  over  to  him,  although  requested  so  to  do,  after  the 
receipt  thereof,  but  that  they  still  refused  to  do  so.     To 
these  were  added  the  common  money  counts,  and  the  de- 
fendants pleaded  the  general  issue. 

At  the  trial,  before  Mr.  Justice  Gciselee^  at  Westminster ^  at 
the  Sittings  after  the  last  Term,  it  appeared,  that,  on  the  18th 
September  last,  the  plaintiff,  in  company  with  Baeyertz, 
the  drawer  of  the  bill,  called  at  the  defendants'  counting- 
house,  when  Baeyertz  requested  them  to  negotiate  a  bill  of 
his  for  about  500/.^  on  Messrs  Horstman  ^  Co.,  of  Amster- 
dam. The  bill  not  being  accepted,  the  defendants  re- 
fused to  take  it,  when  Baeyertz  said,  that  he  was  going  to 
^nwlerd'aiR,  and  that  the  plaintiffwas  to  accompany  him,  and 
would  return  shortly  and  bring  the  defendants  the  bill  ac- 
cepted; and  Baeyertz  desired  them,  after  negotiating  it,  to 
pay  over  the  proceeds  to  the  plaintiff.  On  his  return  from 
Amsterdam,  the  plaintiff  handed  the  biU,  accepted  by  Harst- 
man  %  Co.,  to  the  defendants,  who  agreed  to  negotiate  it 
and  pay  the  plaintiff  the  net  proceeds.  On  the  2d  October, 
the  defendants  negotiated  the  bill,  and  on  that  day  they  re- 
ceived a  letter  from  a  Mr.  Hutchinson,  claiming  the  amount 
from  Baeyertz,  the  drawer ;  and  in  the  afternoon  of  the 
same  day  they  wrote  a  letter  to  the  plaintiff,  informing  him 
that  they  had  negotiated  the  bill  for  6240  Florins,  drawn 
by  Baeyertz  on  Horstman  ^  Co.,  as  per  note  at  foot,  in 
which  certain  charges  for  brokerage,  stamps,  and  com- 
mission, were  deducted.  On  the  same  4th  October  the  defen- 
dants received  notice  that  an  attachment  out  of  the  Lord 
Mayors  Court  was  laid  on  the  effects  of  Baeyertz  in  the 
hands  of  the  defendants,  at  the  suit  of  Messrs.  Grazebook 
^  Munro,  on  which  the  defendants  wrote  to  the  plaintiff, 
informing  him  of  it,  and  stating  that  the  attachment  was 
laid  on  the  proceeds  of  the  bill  as  being  the  property  of 
Baeyertz,  The  amount  sworn  to  by  Grazebook  §[  Munro 
was  1027/.  On  the  1st  November  a  commission  of  bank- 
rupt was  issued  against  Baeyertz,  and  the  defendants  after- 
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1828.  wards  paid  over  the  proceeds  of  the  bill  to  the  assignees, 
^^^jg^^  on  being  indemnified  by  them.  The  plaintiflTs  brother 
proved  that  he  saw  a  bill  in  the  plaintiflTs  possession,  on 
bis  return  from  Holland,  which  answered  the  description 
of  that  mentioned  in  the  defendant's  letter  of  the  Sd  October,' 
and  Baeyerix  swore  that  the  bill  was  paid  to  the  plaintiff 
for  a  bondjide  consideration,  and  that  he  had  no  interest 
in  it  at  the  time  it  was  negotiated  by  the  defendants.  But, 
as  neither  the  bill  nor  an  attested  copy  of  it  was  produced, 
it  was  objected  for  the  defendants,  Jirsl,  that  parol  evi- 
dence could  not  be  received  of  its  contents ;  and,  secondly^ 
that  the  attachment  laid  in  the  Lord  Mayor^s  Court,  on  the 
proceeds  of  thebiH,  was  Siprimd facie  answer  to  the  action, 
in  the  absence  of  any  proof  that  such  attachment  had  been 
abandoned.  The  learned  Judge,  however,  thought  other- 
wise, and  directed  a  verdict  to  be  taken  for  the  plaintiff^ 
for  the  amount  of  the  proceeds  of  the  bill,  reserving  to  the 
defendants  leave  to  move  the  Court  to  set  it  aside,  and  that 
a  nonsuit  might  be  entered,  on  the  grounds  above  stated. 

Mr.  Serjeant  Taddy,  now  applied  accordingly,  and,  in 
support  of  the^rsi  objection,  submitted  that  the  pkuntiff 
ought  either  to  have  produced  the  Inll  or  a  notarial  copy 
of  it,  as  it  was  drawn  on  a  house  dit  Amsterdam;  or  that  at 
all  events  the  plaintiff  should  have  shewn  that  he  had  used 
due  diligence  to  procure  it,  or  that  it  was  lost;  for,  although 
it  might  have  been  in  the  hands  of  the  acceptors,  at  ^^mtler- 
dam,  the  plaintiff  did  not  shew  that  he  had  made  any  ap* 
plication  to  them  for  it.  The  letter  written  by  the  defen- 
dants to  the  plaintiff,  on  the  2d  October,  did  not  state  in 
whose  favour  the  bill  was  drawn,  or  that  the  plaintiff  had 
any  interest  in  it,  or  that  he  was  entitled  to  receive  the  pro- 
ceeds. Secondly,  that,  as  such  proceeds  were  attached  by 
Grazebrook  Sf  Munro  as  being  the  property  of  BaeyertM, 
for  whom,  in  point  of  fact,  the  defendants  negotiated  the 
bill,  they  were  not  warranted  in  paying  over  its  amount  to 
the  iplaintiff ;  and,  that,  as  he  did  not  shew  that  the  attach* 
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ment  had  been  abandoned,  he  was  not  entitled  to  inaintain      ^^^^' 
this  action. 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there 
is  no  pretence  for  either  of  these  objections.  This  was  not 
an  action  on  the  bill,  but  for  a  breach  of  contract,  and  the 
plaintiff  has  declared  accordingly,  and  stated  that  he  was 
possessed  of  a  bill,  which  he  delivered  to  the  defendants 
to  be  negotiated  or  discounted  by  them  for  his  use,  and 
that  the  defendants  undertook  to  do  so  on  being  paid  a 
certain  commission.  The  defendants,  by  letter,  addressed 
to  the  plaintiff,  admitted  that  they  bad  negotiated  the 
bill,  and  received  its  value,  and  yet  refused  to  pay  over 
the  proceeds  to  him.  It  has  been  objected  that  the  plaintiff 
ought  to  have  produced  the  bill  at  the  trial,  but  that  was 
not  necessary,  as  it  was  in  the  possession  of  the  acceptors 
at  Amsierdamf  who  had  paid  it,  and  the  plaintiff  might 
therefore  treat  it  as  a  lost  bill ;  and,  oonseqa^itly,  parol 
evidence  of  its  contents  was  adasissiUe.  It  has  been  further 
objected,  that  the  attachmenl  on  the  proceeds  of  the  bill 
in  the  hands  ef  die  defendants,  aft  the  property  of  jBoeyarte, 
b  AB  answer  to  the  action ;  but  the  attadnnent  is  not 
evidenee  between  the  parties  to  this  suit,  as  it  was  laid  by 
strangers ;  and  on  BaejfertM,  the  drawer  of  the  bill,  being 
called  as  a  witness,  be  stated  that  he  bad  no  interest  in 
the  bill  at  the  time  it  was  sKgotiated,  but  that  he  had 
given  it  to  the  plaintiff  for  a  valuable  consideration ;  and 
his  tastioKmy  was  not  attempted  to  be  repudiated  or  im- 
pugned. He,  therefore,  having  shewn  that  the  property 
of  the  bill  was  in  the  (daintiff,  and  the  defendants  having  re- 
ceived it  from  him,  and  informed  him  that  they  had  nego- 
tiated it,  they  were  bound  to  perform  their  contract  by 
accounting  for  or  piying  over  the  proceeds  to  him. 

/  Mr.  Justice  Park. — I  am  of  the  same  opinion.    It  ap- 
pears to  me  to  be  quite  clear  that  the  defendants  could  not 


438 


CA3ES  IM  BASTBE  TSRMj 


1828. 


compel  the  plaintiff  to  produce  the  bill.  They  admitted, 
by  letter,  that  they  had  negotiated^a  bill  drawn  by  BaeyeriK 
on  Horstman  ^  Co.,  of  Amsterdam,  which  was  sufficient 
to  entitle  the  plaintiff  to  go  into  parol  evidence  of  its  con- 
tents. With  respect  to  the  attachment,  I  fully  concur  with 
what  has  fallen  from  my  Lord  Chief  Justice* 

Mr.  Justice  Burrough  concurred. 

Mr.  Justice  Gaselee. — Independently  of  the  question 
on  the  bill)  the  plaintiff  had  a  right  to  recover  on  the  count 
for  money  had  and  received. 

Rule  refused. 


WtdnudaVf 

April  «3fl[.  Fairlie  and  Others  v.  Parker  and  Others. 

h^E^T      This  was  an  action  brought  by  the  plaintiffs,  merchants 
for  and  obtained  residing  at  Calcutta,  to  recover  the  balance  claimed  to  be 

a  writ  of  WQijcffl 

due  upon  the  result  of  accounts  of  very  considerable  ex- 
tent. The  cause  of  action  arose  in  India,  and  the  trans- 
actions which  took  place  between  the  plaintiffs  and  de- 
es in  iMa,  and  fendants,  consisted  in  the  defendants'  consigning  to  the 
podtiraa  were  plaintiffs  goods  from  England,  for  sale  in  CaleuHa,  and 
the  purchase  and  shipment  of  goods,  in  return,  to  the  de- 
fendants, in  London;  and  also  the  procuring  freight  for  the 
defendants'  vessels.  The  action  was  brought  in  Easter 
Term,  18SS.  The  declaration  contained  the  common 
money  counts,  and  also  counts  for  work  and  labour  and 


nut,  under  the 
statute  13  Geo. 
8,  c.  63, 1.  44, 
for  the  ezamin- 
ation  of  witneu- 


retumed  to  thia 
country;  but  the 
defendant!  did 
not  Join  in  the 
application  for 
the  writ,  nor  ex- 
amine or  cross- 
examine  wit- 
nesses under  it; 
andtheplaintifis 
obtained  aver- 

dict: — Held,  that  they  were  not  entitled  to  th«. costs  attending  the  writ,  or  of  the  of&ce  copies  of  the 
depositions. 

In  an  action  brought  to  recover  the  balance  of  an  account,  the  parties  agreed  that  the  amount 
should  be  referred  to  two  arbitrators,  who,  in  settling  the  balance  due,  were  to  be  guided  by  tbs 
decision  of  a  Jury,  in  regard  of  a  certain  cargo  of  cotton  shipped  by  the  plainti£&,  the  cost  of  which 
formed  one  of  the  items.  The  Jury  found  that  the  plaintifik  were  not  entitled  to  charge  the  defeo- 
dants  with  the  cost  of  the  cotton ;  and  the  arbitrators,  after  excluding  such  cost  pursuant  to  the  ver- 
dict, found  a  certain  sum  to  be  due  to  the  plaintiffii.  The  prothonotary,  on  taxation,  refused  to  allow 
the  plaintiffs  the  costs  of  the  trial  which  applied  to  the  cotton  :~Held,  that  he  was  right  m  so  doing. 
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commission.  In  the  same  Term,  the  plaintiiBTs  applied  for 
and  obtained  a  writ  of  mandamus^  under  the  statute  (a), 
for  the  examination  of  witnesses  at  Calcutta.  Under  this 
writ,  many  witnesses  were  examined  at  Calcuita,  and  the  ' 
writ  and  depositions  were  returned  to  this  country.  The 
defendants  did  not«  however,  join  in  the  application  for 
the  writ  of  mandamus,  nor  did  they  examine  witnesses  un- 
der it,  or  cross-examine  the  plaintiffs*  witnesses. 

The  trial  came  on  at  the  Sittings  after  Hilary  Term,  1 827. 
Previously  thereto,  an  agreement  was  entered  into  between 
the  attomies  for  the  parties,  that  all  matters  pending  be- 
tween them  should  be  settled  by  arbitrators,  except  in  re- 
gard to  a  quantity  of  cotton,  part  of  the  cargo,  of  a  ship 
called  the  Mary  Ann.  This  vessel  had  been  sent  out  by 
the  defendants  to  Calcutta,  with  orders  to  the  phuntifis  to 
provide  a  return  cargo,  either  on  freight,  or  on  the  de- 
fendants* account,  according  to  certain  instructions  for- 
warded to  them  in  that  behalf.  The  plaintiffs  purchased 
and  shipped  a  cargo;  but  the  defendants  refused  to  ac- 
cept the  cottiMi  which  formed  a  part  of  that  cargo,  or  to 
be  charged  with  tiie  cost  of  it,  on  the  ground  that  the 
same  was  not  purchased  and  shipped  according  to  the  or- 
ders given  by  them  for  a  return  cargo*  The  question  be- 
tween the  parties,  was,  whether  or  not  the  plaintiffs  were 
entitled  to  charge  the  defendants,  with  the  cost  of  the 
cotton.  On  the  trial,  the  Jury  found  that  the  plaintiffs 
were  not  entitled  to  charge  the  defendants  therewith.  The 
arbitrators  afterwards  made  an  award,  whereby,  after  ex- 
cluding from  the  accounts  the  charge  for  the  cost  and 
shipment  of  the  cotton,  pursuant  to  the  verdict  of  the  Jury, 
they  found  that  there  was  due  to  the  plaintiffs,  from  the 
defendants,  the  sum  of  1,230/.  14^.  6d.  The  following  is 
a  copy  of  the  agreement  between  the  parties;  and  pursu- 


(a)  13  Geo.  3,  c.  64,  8. 44. 
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1988.  ant  to  this  agreement  a  verdict  was  entered  for  tlie  plaid* 
tiffs  for  the  sum  stated  in  the  award: — 

*'  It  is  agreed  between  the  parties,  that  the  amomit  be 
referred  to  Mr.  J.  H.,  and  Mr.  J.  B.,  and  such  third  por« 
son  as  they  shall  appoint,  or  any  two  of  them,  who,  in  set- 
tling the  balance  due  or  payable  to  one  party  or  the  other, 
are  to  be  guided  by  the  decision  of  the  Jury,  in  regard  to 
the  cargo  of  the  Mary  Ann.  If  the  Jury  find  the  platiH 
tiffs.hare  ilo  churn  on  the  defendants  hi  respect  of  the  car- 
go of  the  Mary  Ann,  then  the  verdict  is  to  be  takoi,  an 
the  trial,  for  the  defendants ;  but  if  the  Jury  find  the  plakn 
tiflb  haye  any  such  dahn  in  regard  to  ike  cargo  of  the 
Mary  Ann,  then  the  Terdict  is  to  be  taken  for  the  phw^ 
tiffs.  The  arbitrators  to  have  power  to  direct  a  verdict 
for  the  plaintiffs,  if  they  find  a  balance  due  to  the  plaintiift, 
although  the  Jary  should  find  the  plaintiffs  have  no  daim 
in  regard  to  the  Mary  AnnJ"* 

On  taxing  the  plaintiffs*  costs  on  the  poHea,  the  Pro* 
thonotary  disallowed  the  costs  of  the  writ  otnumdamMi 
and  all  costs  attending  the  execution  of  it,  and  of  the<dke 
copies  of  the  depositions  given  in  evidence.  He  abo  dis^ 
allowed  all  costs  which  applied  to  die  cotton  by  the  Maity 
Ann, 

On  an  admission  of  the  above  facts  by  the  respective 
attomies  of  the  plaintiffs  and  defendants,  Mr.  Seijeant 
Spankie,  in  the  last  Term,  obtained  a  rule  nisi,  that  the 
Prothopotary  might  review  his  taxation. 

Mr.  Seijeant  Bosanquei,  Mr.  Seijeant  Taddy,  and  Mr. 
Serjeant  Wilde,  now  shewed  cause.  The  only  question  at 
the  trial  being,  whether  the  plaintiffs  were  entitled  to  charge 
the  defendants  with  the  cost  of  the  cotton  shipped  by  the 
Mary  Ann,  and  the  Jury  having  found  that  they  were 
not,  the  Prothonotary  exercised  a  sound  discretion  in  dis- 
allowing all  costs  which  were  applicable  to  such  cotton. 


other  Bubjecte  of  his  Majesty;  for  a  mandamm  or  commissioDi 

preventing'  such  failure  of  justice,  therein  mentioned,  for  the  ezami- 

it  18  enacted,  'Uhat  when  and  as  nation  of  witnesses;  and  such  exa- 

often  as  the  Beat  India  Company^  minatioa,  being  duly  rctnmedtshall 

or  any  person  or  persons  whatso-  be  allowed  and  read,  and  shall  be 

ever,  shall  commence  or  prose-  deemed  good  and  competent  evi- 

cnte  any  action  or  suit,  in  law  or  dence»  at  any  trial  or  hearing  be- 

eqntty,  for  which  cause  hath  arisen  tween  the  parties  in  such  cause  or 

ia  IniiBj  agaisit  any  other  person  action." 
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Besides,  the  arUtralors,  by  their  awardj  excluded  the  plain-  1828. 
ttfifa'  charge  for  the  cost  and  shipment  of  the  cotton,  in 
oonf<mnity  with  the  verdict  of  the  Jury,  and  found  that 
there  was  a  certain  sum  due  to  them  from  the  defendants, 
on  a  distinct  and  separate  account.  With  respect  to  the 
disallowance  to  the  plaintiffs  of  the  costs  of  the  issuing  of, 
and  attendant  on,  the  execution  of  the  writ  of  mandamuSf  it 
raises  a  question  of  novelty,  and  some  difficulty,  as  the 
statute  13  Geo.  3,  c.  63,  s«  44  (a),  under  which  the  writ 
was  issued,  is  silent  as  to  costs.  The  40th  section,  which 
enacts,  that  all  parties  concerned  shall  be  entitled  to  take 
copies  of  depositions  at  their  own  costs  and  charges,  re* 
lates  only  to  the  mode  of  procedure  in  cases  of  indictments 
and  informations  in  the  Court  of  King's  Beneh,  in  which 
no  costs  are  given.  As,  therefore,  the  costs  attending  the 
issuing  and  executicm  of  the  writ  o{  mandamus,  were  not  pn>- 
vided  for  by  the  statute,  and  the  role  for  the  examination 
of  witnesses  being  silent  as  to  costs,  this  Court  has  no  au- 
thority to  award  them  to  the  plaintifft,  at  whose  instance 
alone  the  writ  was  applied  for  and  sued  out;  for  the  de- 
fendants sought  for  no  benefit  under  it.  This  ease  may  be 
considered  as  analogous  to  the  examination  of  witnesses  on 


(«)  By  which,  after  rcokinf  that  or  persons,  in  any  of  his  Majestyls 

his  Majesty's  subjects  are  liable  Courts  at  Westmiruter,  it  shall  and 

to  be  defeated  of  their  several  may  be  lawful  for  such  Court  re- 

ri|!;htSy  titles,    debts,  dues,    de-  spectively,  upon  motion  there  to 

mands,  or  suits,  for  which  they  be  made,  to  pro?ide  and  award 

haTe  cause  arising  in  India  against  such  writ  or  writs,  in  the  nature  of 
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1828.  interrogatories  by  comnussion ;  and  in  Huttock  an  CoHs  (a), 
it  is  said,  tliat  the  costs  of  examining  witnesses,  whether 
at  home  or  abroad,  upon  interrogatories,  are  always  borne 
by  the  party  obtaining  the  rule  for  such  examination,  and 
do  not  abide  the  event  of  the  cause,  unless  so  ordered  by 
the  Court ;  and  the  44th  section  of  the  statute  states  the 
writ  to  be  in  the  nature  of  a  mandamus  or  commission. 

Mr.  Serjeant  Spankie,  in  support  of  the  rule. — The  44ih 
section  of  the  statute  13  Geo.  3,  empowers  the  Courts  at 
Westminster  to  award  a  writ  in  the  nature  of  a  mandamus 
or  commission.  These  words  have  reference  to  a  former 
part  of  the  clause,  pi».  "  the  commencement  or  prosecution 
of  any  action  or  suit  in  law  or  equity  9*  and,  reddendo  singula 
singuUs,  the  word  "mandamus''  must  be  taken  to  refer 
to  proceedings  in  an  action  at  law,  and  "  commission**  to 
those  in  a  suit  in  equity.  The  effect  of  the  writ  of  mandor 
mus  is,  that  witnesses  in  India  may  be  examined  vivd 
voce,  as  in  a  Court  of  law ;  and  their  answers  are  taken  on 
paper,  and  returned  to  this  country  accordingly,  and  not 
as  depositions.  In  the  case  of  a  commission,  witnesses 
are  always  examined  on  interrogatories.  Formerly,  it  was 
a  great  grievance  that  the  proceedings  in  an  action  should 
be  stayed  until  a  bill  of  discovery  was  filed,  or  a  commission 
issued  from  the  Court  of  Chancery;  and  the  intention  of  the 
legislature  was,  that  those  grievances  should  be  remedied; 
for  the  express  object  of  the  44th  section  was,  to  prevent 
a  failure  of  justice;  and  it  surely  would  be  a  great  failure 
of  justice,  if  a  party  applying  for  a  writ  of  mandamus  should 
be  obliged  to  pay  the  whole  of  the  expenses  attending  it, 
when  the  object  of  the  statute  was  to  place  him  in  a  better 
situation  than  that  in  which  he  before  stood.  In  Stephens 
T.  Crichton{b)f  it  was  held,  that  the  party  succeeding  is 
not  entitled  to  the  costs  of  examining  witnesses  on  interro- 

(a)  2d  Edit.  439.  (6)  2  East,  259. 
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gatories  before  cominisaioiiers  abroad,  but  that  each  party  1828. 
applying  pays  his  own  expenses,  unless  it  be  otherwise  ex- 
pressed  in  the  rule ;  but  Lord  EUenborough  there  said,  that 
''  the  examination  of  witnesses  on  interrogatories,  in  any  case, 
was  a  matter  of  indulgence  and  consent."  So,  in  Taylor  y. 
The  Royal  Exchange  Assurance  Company  (a),  it  was  de- 
cided, that,  where  a  party  obtains  leave,  by  consent,  to  ex- 
amine witnesses  abroad,  on  depositions,  he  is  not  entitled 
to  be  allowed  the  expense  of  taking  those  depositions, 
in  the  taxation  of  costs,  although  he  succeed ;  but  here 
the  plaintiffs  had  a  right  conferred  on  them,  by  statute,  to 
apply  for  and  obtain  a  mandamus^  whether  the  defendants 
consented  or  not.  The  writ  in  the  nature  of  a  mandamus,, 
which  has  been  issued  in  this  case,  may  be  assimilated  to  a 
subpcena.  It  is  issued  for  the  express  purpose  that  witnesses 
may  be  examined  abroad  as  in  this  country.  Formerly,  the 
costs  of  bringing  over  a  foreign  witness  to  give  evidence  on 
a  trial  in  this  country,  were  not  allowed;  but,  in  the  case  of 
Tremain  v.  Faith  (6),  it  was  decided,  that,  where  a  witness- 
was  sent  for  from  abroad,  bond  fide,  for  the  purpose  of  the 
cause,  and  for  no  other,  the  plaintiff  may  be  allowed  the 
costs  of  bringing  him  over  and  sending  him  back,  although 
he  should  have  been  sent  for,  and  have  arrived,  before  the 
commencement  of  the  action;  and  the  caaejot  Schimmel  r. ' 
Lousada  (c),  was  there  over-ruled.  So  here,  the  Court 
would  have  allowed  the  plaintiffs  the  costs  of  bringing 
over  and  detaining  the  witnesses  examined  in  Codcutta,  as 
well  as  the  costs  of  their  return ;  but  the  cheapest  and 
most  effectual  mode  to  be  adopted  for  all  parties,  was,  to 

have  them  examined  there  under  the  writ  o{  mandamus* 

With  respect  to  the  disallowance  of  the  costs  which  applied 
to  the  cotton  by  the  ship  Mary  Ann,  although  the  Jury 
found  against  the  plaintiffs  on  that  particular  item ;  yet,  as 
they  succeeded  on  the  reference,  they  are,  by  the  terms  of 

(«)  8  East,  dOa    (6)  1  Manh.  66.3;  5L  C.  6  Taunt.  88.  (c)  4  Taunt.  695. 
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l^StB.  the  agreement*  entitled  to  a  verdict  on  tlie  whole  declara- 
tioD*  to  the  amount  awarded  by  the  arbitrators ;  and  they 
are,  consequently,  also  entitled  to  the  general  costs  of  the 
cause.  In  Postan  v.  Stanway^  Lord  EUenbarough  said  (a), 
that,  **  wherever  a  plaintiff  succeeds  on  a  trial  in  any  part 
of  his  demand  divided  into  different  counts  in  his  declara- 
tion, whether  the  defendants  have  pleaded  one  plea  to  all 
the  counts  jointly,  or  pleaded  to  them  separately,  and  sepa- 
rate issues  have  been  joined,  on  some  of  which  he  has  suc- 
ceeded ;  yet  he  has  never  been  aUowed  costs  on  that  part 
of  the  {daintiff's  demand  which  has  been  found  agauist  the 
plaintiff;"  and  in  Hibberi  v.  Fox  (b),  the  Court  refused  to 
^end  a  taxation  back  to  the  Prothonotary  to  tax  for  die 
defendant  the  costs  of  pleading  non  aasumpsiif  where  the 
jriaintiff^  by  succeeding  on  another  issue,  had  entitled  him* 
self  to  the  general  costs  of  the  cause;  and  here  the  plaintifis 
have,  in  point  of  fact,  succeeded,  as,  by  the  terms  of  the 
agreement,  they  are  entitled  to  have  a  general  verdict  in 
their  favour ;  and  they  are,  consequently,  entitled  to  the 
general  costs  of  the  cause* 

Mr.  Justice  Park  (c).— This  is  an  application  on  the 
part  of  the  plaintiffs,  for  the  Prothonotary  to  review  his 
taxation,  on  the  grounds  that  he  has  disallowed  the  costs 
of  a  writ  of  fnandamus  sued  out  by  them  for  the  purpose  of 
examining  witnesses  in  India,  and  of  the  ofBce  copies  of  the 
depositions  given  in  evidence,  and  also  the  costs  of  the  trial 
which  applied  to  certain  cotton  shipped  by  the  plaintiflb  on 
board  a  vessd  called  the  Mary  Ann.  With  respect  to  the 
costs  applicable  to  the  cotton,  there  appears  to  me  to 
be  no  ground  to  say  that  the  Prothonotary  has  done  wrong 
in  disallowing  them.    The  agreement  by  the  parUes,  to  a 

(a)  5  East,  264.  (h)  5  Taunt.  660. 

(c)  Previously  to  the  argument,  Tlie  Lord  Chief  Justice  had  left  Court 
for  Chambers. 


IN  THE  KINTH  YSAfi  OF  GEO.  lY.  445 

reference*  w^  most  judicious.  This  may  be  assimilated  to 
a  case  where  a  defendant  obtains  a  verdict  on  one  pointy  and 
all  the  others^  except  that  found  by  the  Jury,  are  left  to  arbi- 
tEators.  The  arbitrators  here  have  found  that  1  ^^301.  were 
due  from  the  defendants  to  the  plaintiffs  on  another  account, 
and  they  have  excluded  the  chargefor  the  cost  and  shipment 
of  the  cotton,  pursuant  to  the  verdict  of  the  Jury.  The  Pro- 
Ibonotary,  therefore,  most  properly  disallowed  such  costs. 
With  respect  to  the  disallowance  of  the  costs  attending  the 
issuing  and  execution  of  the  writ  ofmandamui,  I  am  also  of 
opinion,  that  he  acted  rightly.  It  is  admitted,  that  it  was 
applied  for  and  obtained  by  the  plaintiffs  alone,  and  that 
the  defendants  did  not  join  in  the  application,  nor  exa* 
oune  or  cross-examine  any  witnesses  under  it,  nor  take  any 
part  whatever  in  the  proceeding.  Formerly  it  appears,  that 
the  costs  of  examining  witnesses  on  interrogatories,  whe- 
ther at  home  or  abroad,  were  always  borne  by  the  party 
obtaining  the  rule  for  such  examination.  So,  in  Stephens 
r»  CriehUmt  after  notice  of  trial  had  been  given  and  coun- 
termanded, it  was  a^eedi  that,  as  several  of  the  witnesses 
on  either  side  were  going  abroad,  they  should  be  respect- 
ively examined  upon  interrogatories,  and  that  the  deposi- 
fjona  of  either  of  the  parties'  witnesses,  who  were  then 
abroad,  should  be  taken  before  commissioners  there ;  and 
it  was  held,  that  the  party  succeeding  at  the  trial,  was  not 
entitled  to  the  costs  of  examining  his  own  witnesses  upon  the 
kiterrogatories,  or  of  taking  office  copies  of  the  depositions 
of  the  witnesses  of  the  other  party;  and  Lord  EUenborough 
observed,  that,  **  however  desirable  it  was  that  the  taxed 
costs  should  really  indemnify  the  party  who  was  ultimately 
found  to  be  in  the  right,  yet  it  was  necessary  to  keep  a 
check  upon  the  very  great  expense  to  which  this  might 
lead,  and  to  incur  which/  the  interest  of  unconscientious 
agents  might  afford  a  temptation;  and  that  there  was  the 
less  reason  to  break  in  upon  the  rule  in  that  case,  as  the 
examination  of  witnesses  on  interrogatories  in  any  case 
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1828.  was  a  matter  of  indulgence  and  consent.*'  The  like  doc- 
trine was  established  in  Taylor  v.  The  Royal  Exchange 
Assurance  Company ^  where  the  Master,  in  taxing  costs 
for  the  plaintifFi  having  allowed  him  the  costs  of  examin- 
ing witnesses  abroad  on  depositions,  to  which  the  defend- 
ants, on  amotion  in  Court,  had  consented^  in  order  to  save 
the  expence  of  a  commksion ;  the  Master  reported  to  the 
Court,  that  he  was  satisfied  that  he  had  proceeded  upona 
mistake,  and  that  when  a  party  applies  for  this  indulgence, 
which  is  consented  to  on  the  other  side,  he  virtually  un- 
dertakes to  examine  bis  witnesses  on  depositicms  abroad, 
at  his  own  expence,  and  is  not  entitled  to  any  allowance 
on  the  taxation  of  costs.  It  appears  to  me  that  the  sta- 
tute 13  Geo.  3,  makes  no  difference  in  this  respect.  The 
preamble  to  the  44th  section  states,  that  its  object  was  to 
prevent  the  failure  of  justice,  his  Majesty's  subjects  being 
liable  to  be  defeated  of  their  rights,  for  which  they  might 
have  cause  arising  in  India  against  other  subjects;  and  al- 
though it  has  been  said,  that  justice  would  be  prevented  by 
compelling  the  plaintiffs  to  pay  the  costs  attending  the  writ 
o{ mandamus;  yet  the  object  of  the  Legislature  was,  to  pre- 
vent tedious  or  circuitous  proceedings  in  equity,  or  the 
expense  of  applying  for  a  commission ;  to  ranedy  which  it 
is  provided,  that  a  writ  in  the  nature  of  a  mandamus  or 
commission  may  be  awarded  for  tlie  examination  of  witnesses 
in  India.  The  distinction  taken  between  a  mandamus  and 
commission,  viz.  that  the  one  refers  to  proceedings  at  law, 
and  the  other  to  those  in  equity,  seems  to  me  to  be  too  re^ 
fined.  The  Court  may  direct  the  writ  to  be  issuecTat  the  in- 
stance of  either  party,  and,  as  the  statute  is  silent  as  to  costs, 
the  writ  must  be  considered  in  the  same  light  as  if  a  com- 
mission had  been  applied  for  by  the  plaintiffs  to  examine 
witnesses  abroad,  and  the  defendants  had  consented ;  in 
which  case  the  plaintiffs  would  not  be  entitled  to  costs,  al- 
though they  might  eventually  succeed. 
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Mr.  Justice  Burrough. — ^The  statute  is  altogether  silent  1B28. 
as  to  costs.  Tbey  might  have  been  engrafted  on  the  rule 
for  the  examination  of  witnesses,  or  mentioned  to  the  Court 
when  the  motion  for  the  mandamus  was  made.  The  writ 
was  issued,  as  a  matter  of  course,  on  the  ex  parte  statement 
of  the  plaintiffs ;  and  if  they  had  called  upon  the  defendants 
to  admit  certain  facts,  and  they  had  refiised  to  do  so, 
the  plaintiffs  might  possibly  have  been  entitled  to  costs. 
The  writ  may  be  assimilated  to  a  commission,  where  the 
applicant  pays  his  own  costs,  although  he  may  eventually  be 
successfiil.  With  respect  to  the  disallowance  of  the  costs 
relating  to  the  cargo  of  cotton,  I  am  clearly  of  opinion  that 
the  Prothonotary  exercised  a  sound  discretion. 

Mr.  Justice  Gaselee. — It  appears  to  have  been  th^ 
constant  practice,  long  before  the  statute  13  Geo.  3  was 
passed,  that  the  costs  of  examining  witnesses  abroad  upon 
interrogatories,  should  be  borne  by  the  party  obtaining  the 
rule  for  such  examination ;  and  that  statute  does  not  em- 
power us  to  give  costs ;  neither  can  we  lay  down  a  rule  dif- 
ferent to  that  which  has  been  so  long  established.  The 
act  was  passed  about  fifty-five  years  since^  and  it  appears 
that  no  case  has  been  decided  on  it,  as  to  the  payment  of 
the  costs  of  the  writ.  With  respect  to  the  purchase  of  the 
cotton  shipped  by  the  Mary  Ann,  the  Jury  expressly  found 
that  the  plaintiffs  were  not  entitled  to  charge  the  defen- 
dants with  it.  That  was  the  only  point  submitted  to  the 
Jury,  and  the  arbitrators  excluded  it  by  their  award,  pur- 
suant to  the  verdict.  Such  of  the  costs  of  the  trial,  there- 
fore, as  were  occasioned  by  the  cotton,  were  properly 
rqected. 

Rule  discharged. 


VOL.  I.  H  H 
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J,     .         RoBsoN  and  Others,  Assignees  of  John  George,  a  Bank- 
April  2Ath.  rupt,  r.  Alexander  and  Levy. 

^'i?*! M^tti  'J^IS  was  an  action  of  trover  brought  by  the  plaintiffs, 
enacted,  <<that,  assignees  of  onc  George i  a  bankrupt,  to  recover  the  value 
fthcirnot,  irithin  of  certain  cloths  alleged  to  have  been  the  property  of  the 
IftTrAe  aSud?-  ^*"krupt,  and  to  have  been  converted  by  the  defendants, 
catUw^giTeno-    jointly,  to  their  own  use.     The  declaration  contained  two 

ticeofhiiinten- 

tioD  to  diipate  counts,  the  first  statmg  the  cloths  to  be  the  property  of  the 

the  dep«Ui«M '  hankrupt,  and  a  conversion  by  the  defendants  before  the 

•^•^^^•"^^  bankruptcy ;  and  the  second,  as  being  the  property  and  in 

thall  be  con-  the  possession  of  the  plaintiffs,  as  assignees ;  both  alleging 

ofilaunattenr^  a  conversion  by  the  defendants  after  the  bankruptcy  of 

SrS^aii^S^M  ^^^g^*    The  defendants  pleaded  the  general  issue,  and 

at  Uw  brought  gave  the  plaintifis  notice,  under  the  90th  section  of  the  sta- 

by  the  assignees 

for  any  debt  or  tutc,  6  Geo.  4,  c  16,  of  their,  intention  to  dispute  the  act  of 
which  the  bank-  bankruptcy  and  the  petitioning  Creditor's  debt.  At  the  trial, 
III?uJ°2f  l^''!  before  Mr.  Justice  Burroughs  at  Westminster,  at  the  sittings 
tion :"— Held,  after  the  last  Term,  the  plaintifis,  in  order  to  establish  the  act 
action  for  a  ^-  of  bankruptcy,  and  the  petitioning  creditor's  debt,  produced 
no^dng^f'^tSi  ^^^  depositions  and  other  proceedings  under  the  commission 
section.  against  George;  when  it  was  objected  that  the  depositions 

E  zam  nations 

of  parties  before  could  not  be  received  in  evidence,  on  the  ground  that  an 
of'SanSuptT  action  of  trovcr  was  not  a  debt  or  demand,  for  which  the 
are  evidence  in  bankrupt  himself  could  maintain  an  action,  within  the 
them  by  the  as-  meaning  of  the  9Sd  section  of  the  statute  (a). 

signeesy  unless 
such  examina- 
tions were  obtained  by  Imposition,  or  under  duress. 

A,  purchased  goods  of  B,  for  C,  who  gave  A.  his  acceptance  for  their  amount*  C.  having  beogiDe 
hanlcnipt,  A.  proved,  the  acceptance  under  the  commiinion,  and  afterwards  returned  the  goods  to 
B,,  on  which  C't  acceptance  was  destroyed.  In  an  artlon  of  trover  by  the  assigness  of  C: — Ifid^ 
that  the  Jury  were  warranted  in  finding  that  A.  and  B.  had  been  guilty  of  a  joint  conversion. 


(a)  By  which  it  is  enacted, "  TbaX,  two  calendar  months  after  the  ad- 

if  the  bankrupt  shall  not  (if  he  was  judication,  or  (if  he  was  out  of  tlie 

mthin  the  United  Kingdom  at  the  United  Kingdom)  within  twelTC 

issuing  of  the  commission),  within  calendar  months  after  the  anQvdi- 
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It  ako  appeared,  from  the  answers  of  th^  defendants,  an  1828. 
their  examination  before  the  commissioners,  to  questions 
put  to  them  by  the  solicitor  of  the  plaintiffs^  as  assignees, 
that  Aleximder  purchased  the  cloths  in  question  of  Le^y, 
for  the  bankrupt,  George,  and  paid  for  them  by  George^s 
acceptance,  which  Levy  proved  under  the  commission,  and 
that  Alexander  had  since  returned  the  cloths  to  Levy,  on 
whidi  the  bill  drawn  by  Levy  upon  and  accepted  by  George ^ 
was  destroyed.  It  was  then  submitted  for  the  defendants, 
farst^  dtat  the  examinations  before  the  commissioners  were 
improperly  received,  as  they  did  not  relate  to  the  act  of 
bankruptcy  or  to  the  petitioning  creditor's  debt ;  and  that 
they  could  not  be  produced  in  evidence  against  the  de» 
feodanti  in  this  action ;  secondly,  that  the  bankrupt  lum- 
self  could  not  have  brought  an  action  to  recover  the  clo As^ 
as  tbey  were  never  in  his  possession;— and  consequently, 
that  the  jdaintifishad  no  right  to  demand  them ;  and  lastly, 
that  at  aU  events  an  action  could  not  be  maintained  against 
the  defendants  jointly,  there  being  no  eividence  of  a  joini 
conversion;  and  that  there  was  no  pretence  to  charge 
Alexander,  as  he  had  received  no  consideration  for  the 
goods  which  he  returned  to  Levy,  the  vendor* 

The  learned  Judge  was  of  opinion,  that  the  objection 
as  to  the  deposxtfons  not  being'  admissible  in  evidence, 
mm  entitled  to  little  wdght;  and  it  being  left  to  the  Jury 
to  say  whether  or  not  there  was  a  joint  conversion  by  die 
defendants,  they  found  in  the  affirmative,  and  gave  a  ver* 


cation,  have  giyen  notice  of  his  in-  and  act  or^  acta  of  bankruptcy^ 
tention  to  dispute  the  commission,  shall  be  conclusive  evidence  of  the 
aod  have  proceeded  therein  with  matters  therein  respectively  con- 
doe  diUgCBce*  the  depositions  taken  talned,  in  all  actions  at  law,  or  luiis 
before  the  commisttoners  at  the  in  equity,  brought  by  the  assignees 
time  of,  or  previous  to,  the  adjudi-  for  any  debt  or  demand  for  wluch 
dtion  of  the  pedtiomng  creditor's  the  bankrupt  might  have  sustained 
debt  or  debts,  and  of  the  trading  any  action  or  suit." 

»h2 
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diet  for  the  pidntiffs,  for  196/.  13#.,  the  Talue  of  the 
cloths. 

Leave  having  been  reserved  to  the  defendants  to  move 
to  set  aside  the  verdict,  and  enter  a  nonsuit,  in  case  the 
Court  should  be  of  opinion  that  the  objections  made  at 
the  trial  were  well  foimded — 

Mr.  Serjeant  Adams  now  applied  accordingly*  Firsts 
the  word  demand  in  the  92d  secticm  of  the  statute  6  Geo. 
4,  c.  16,  relates  to  contracts  only,  and  does  not  apply  to 
an  action  for  a  tort.  So  the  words  ''  debt  or  demand**  can 
only  have  reference  to  a  debt  or  sum  due  to  the  bankrupt, 
and  fcHT  whkh  he  might  maintain  an  action.  Here,  the 
goods  were  never  in  the  possession  of  George;  and  he 
never  was  in  a  situation  to  maintain  any  action  for  them. 
There  was,  at  all  events,  no  conversion  by  the  defend- 
ants, until  after  the  bankruptcy  of  George;  and  it  is 
doubtful  whether  he  was  in  a  situation  to  claim  the  cloths 
from  the  defendants.  Secondly ^  the  examinations  of  the 
defendants  under  the  commission  were  not  receivable  in 
evidence.  They  were  interrogated  or  examined  by  the 
solicitor  to  the  assignees,  and  not  by  the  commissioners; 
and  although,  in  Smith  v.  BeadneU  {a)^  it  was  held,  that, 
if  a  witness,  on  his  examination  before  commissioners  of 
bankrupt,  answer  questions  to  which  he  might  have 
demurred,  as  subjecting  him  to  penalties,  his  answers 
might  nevertheless  be  used  against  him  for  all  legal  pur- 
poses, yet  Lord  Ellenborough  there  said,  '^  A  person  ex- 
amined before  commissioners  of  bankrupt,  may  demur  to 
all  questions  which  would  subject  him  to  penalties ;  but, 
having  unguardedly  answered  the  questions  put  to  him, 
his  answers  may  be  applied  against  him  for  all  purposes  to 
which  they  are  legally  applicable."  Here,  the  parties 
ought  to  have  been  cautioned  by  the  commissioners,  not  to 

(a)  I  Camp.  dO. 
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criminate  themselves  $  and,  though,  in  Stockfleih  v.  Dc        1828. 

Tastet  (a),  it  was  held,  that  an  acknowledgment  improperly 

extracted  from  a  party  on  his  exammation  by  commis-  ^7 

sioners,  although  irrelevant  to  the  bankruptcy,  might  be    ^^-^^^  >"***• 

used  as  evidence  against  him ;  yet  Lord  Ellenbarough  said, 

that  it  might  be  a  very  good  ground  for  applying  to  the 

Lord  Chancellor  to  have  the  examination  taken  off  the 

file  of  the  proceedings  under  the  commission,  or  to  punish 

those  who  had  abused  the  authority  of  the  Great  Seal, 

by  examining  the  party  before  the  commissioners  with  a 

view  to  the  particular  action ;  thatif  he  were  imposed  upon 

when  he  signed  the  examination,  or  were  under  duress,  he 

would  not  be  bound  by  it.    Here,  although  the  oath  was 

administered  to  the  defendants  before  a  competent  tribunal; 

yet  they  were  improperly  examined  by  the  solicitor  to  the 

commission,  for  the  purpose  of  shewing  either  that  the 

bankrupt  or  his  assignees  might  maintain  an  action  against 

them  for  the  conversion  of  goods  which  had  never  been 

in  the  possession  of  the  bankrupt.    Lastly f  there  was,  at 

all  events,  no  evidence  of  9k  joint  conversion  by  the  defen* 

dants,  as  the  cloths  were  merely  delivered  back  by  Alex* 

ander  to  Levy^  from  whom  they  were  originally  purchased. 

Lord  C3iief  Justice  Best. — Several  objections  have  been 
raised  to  the  verdict  found  for  the  plaintiffs;  but  I  think 
neither  of  them  is  entitled  to  much  weight.  It  has  been 
said,  that  this  is  not  a  species  of  action  which  falls  within 
the  meaning  of  the  9Sd  section  of  the  6  Geo.  4,  c.  16.  It 
IS  much  to  be  lamented  that  greater  precision  was  not  used 
in  firaming  that  act^  which,  unless  it  be  shortly  amended, 
will  prove  a  source  of  endless  litigation..  I  am,  however, 
of  opinion  that  this  is  an  action  for  a  demand  within  the 
meaning  of  the  act,  which  must  receive  a  favourable  con- 
struction for  creditors.     The  intention  of  the  legislature 

(a)  4  Camp.  10. 
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1828.  wft8»  io  oounteunos  actions  brought  by  tkte  asagncea  ^rf* 
bankrupts*  and  to  disencumber  them  from  strict  proof.  I 
am  of  opinion,  that  the  word  demand  in- the  92d  section 
includes  a  demand  for  goods,  as  well  as  a  debt,  within  tbe 
terms  and  spirit  of  the  act,  and  that  trover  is  a  species  of 
action  founded  on  such  demand.  It  has  been  said,  that 
it  does  not  appear  that  the  bankrupt  himself  could  have 
sustained  this  ac&m.  If  be  could  not,  the  case  is  not 
within  the  reach  of  the  statute.  It  has  been  also  urged, 
that  the  examinations  of  the  defendants  befwe  the  com* 
missioners,  were  not  KceivaUe  in  evidence  against  them  in 
this  suit;  but,  as  they  were  signed  by  the  defendants^  I 
think  they  might  be  used  against  them,  although  they  might 
have  been  obtained  improperly,  unless  the  defendants  could 
shew  that  tbey  had  been  deceived  or  imposed  on,  or  other« 
mse  misled ;  for,  as  Lord  EllenboroHgh  said  in  Siod^eth  v; 
De  Tastet,  *^  I  cannot  refuse  to  receive  in  evidence  an  ex<* 
amination  signed  by  one  of  the  defendants,  however  it  may 
have  been  obtained."  But  it  has  been  contended,  that, 
even  if  the  examinations  of  the  defendants  might  be  re* 
ceived,  yet  that  they  did  not  prove  a  debt  or  demand  for 
which  the  bankrupt  might  have  sustained  an  action.  What 
are  the  facts? — The  bankrupt  purchased  the  goods  in 
question  from  one  of  the  dj^fendants,  a  short  time  before  his 
bankruptcy.  There  was  no  evidence  to  shew  that  the 
purchase  was  made  in  contemplation  of  bankruptcy*  Both 
parties  were  bound  by  the  sale;  and  neither  of  the  defen* 
dants  had  a  rij[ht  to  have  the  cloths  back  without  the  con* 
sent  of  the  bankrupt.  There  was  clearly  a  collusion 
between  the  two  defendants;  for  the  one  delivered  the 
cloths  back  to  the  other  (the  vendor),  without  the  con* 
sent  or  knowledge  of  the  bankrupt,  who  had  given  his 
acceptance  for  their  amount.  It  is  dear,  therefore^  that 
he  might  maintain  an  action  against  them:  and  although 
it  has  been  said  that  there  was  no  evidence  .of  a  joint  con* 
version;  yet,  as  it  appeared  that  both  the  defendaiits  col- 
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Med  together,  ft  was  sufficient  to  waurrant  the  Jury  in  find-        182B. 
ing  the  Terdict  they  did. 


Mn  cFustice  PARk. — ^With  respect  to  the  first  or  prmci- 
pftl  question,  I  am  of  opinion,  that  there  is  no  ground  to 
bdiice  us  to  interfere  to  di&turb  this  verdict.  &y  the  93d 
section  of  the  statute,  the  depositions  taken  before  the 
commissioners  are  to  be  conclusive  evidence  of  the  matters 
therein  contained,  in  all  actions  by  the  assignees  for  any 
debt  or  demand  for  which  the  bankrupt  might  have  sus* 
tained  any  action,  unless  he  give  notice  of  his  intention  to 
dispute  the  commission;  which  he  did  not  do  in  this  case. 
Although  it  has  been  said,  that  a  demand  cannot  apply 
to  an  action  of  tortf  yet,  in  every  action,  there  is  either 
a  debt  due,  or  a  compensadan  required  or  demanded^ 
and  there  need  not  be  a  demand  of  a  debt.  A  demand  is 
more  firequently  made  m  trover  than  in  any  other  species 
of  action.  With  lespect  to  the  examination^  of  the  de- 
fendants not  being  admissible  in  evidence  against  them — 
if,  as  was  observed  by  Lord  Eilenborough,  in  Stockfleth  v. 
De  Tasteti  th^y  were  imposed  on  when  diey  signed  it,  or 
were  under  duress,  they  would  not  be  bound  by  it;  and  if 
Aose  examinations  were  improperly  obtained,  it  might  be 
a  good  ground  for  an  application  to  the  Lord  Chancellor. 
That,  however,  does  not  appear  to  have  b^en  the  case. 
The  question  as  to  whether  or  not  the  defendants  had 
been  guilty  of  a  joint  conversion,  was  left  to  the  Jury,  and 
I  think  they  have  come  to  a  right  conclusion  by  deciding 
in  the  affirmative. 

Mr.  Justice  Gaselee. — The  declaration  contains  counts 
stating  the  cloths  to  have  been  the  property  of  the  bank- 
ftipf  before  his  bankruptcy,  and  of  the  assignees  since; 
and  I  have  no  doubt  but  that  the  bankrupt  might  have  main- 
tidned  an  action  against  the  defendants  for  the  conversion. 
The  examinations  of  the  defendants  were  properly  re- 
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ceived  in  evidence  against  Iheniy  and  irete  oomdvaiine*; 
and  although  it  has  been  said,  that,  even  if  tb^  ivwe 
admissible,  they  did  not  shew  that  the  bankrupt  could 
have  maintained  an  action  against  the  defendants  joJiU/y; 
yet,  as  the  twQ  concerted  together  in  the  conveision  of  die 
goods,  which  had  been  sold  by  one  of  them  to  Oeorge^ 
previously  to  his  bankruptcy,  and  for  which  he  had  giv^i 
his  acceptance,  there  appears  to  me  to  be  no  ground  for 
objecting  to  the  verdict  of  the  Jury. 

Rule  refused* 


AprU  24M.  CoLUNS  V.  WlLSOV • 

JJIJ  J^^"J*»^  This  was  an  action  otMStmpsit,  brought  by  the  phm- 

a  lease  from  /.  tiff^  under  the  statute  14  Geo.  3,  c*  78,  to  recover  the 

f  ;»^oronl,'*  sum  of  70/.  18s.  2d.,  being  a  moiety  of  the  expense  of 

at  an  advanc^  building  a  party-Wall.    The^«/  count  of  the  declaratioo 

who  built  there-  stated, — *'  That,  after  the  making  of  the  statute  14  Geo. 

party!wfii^fthe  3,  intituled,  &c.|  to  wit,  on  the  1st  Hecefaber,  1824^  the 

A^eitf^^Tthe  pl^iiitiff  VAs  lawfully  possessed  of  a  certain  piece  or  parcel 

defendant  was  of  ground,  situatc  Within  the  weekly  bills  of  mortalitr,  to 

the  owner  6f  the  , 

improved  rent,  Wit,  in  the  parish  of  SL  James,  derkemoeUf  in  the  coub^ 
mMnUigofthe  o{  Middlesex,  and,  at  his  own  ei^pense,  had  erected  and 
building  act,  and  {^y^^;  thcreon  a  certain  messuage  or  tenement,  and  had 

hable  to  a  moie-  ^  ' 

ty  of  the  expense  erected  and  buUt  a  Certain  party-wall,  parcel  of  the  said 

ofbuUdingthe  ^  ,  ,  i     .       v        -i.         •  /.    • 

party-wall:—  messuage  or  tenement,agreeaQly  to  the  directions  of  the 
t^e'tjcSil^t  S**  ^^^^  *^^  ^f  Parliament;  and  that,  having  so  erected  aqd  built 
estimate  requir-  the  said  mcssuage,  &C.,  and  the  defendant  then  being  the 
be  given  within  owner  and  occupier  of  a  certain  piece  or  parcel  of  ground 
b!Iiiding*o?Uie'*"  situate  within  the  weekly  bill^  of  mortality,  to  wit,  in  the 
^^i'  ^^"^^  parish  aforesaid,  and  adjoining  to  the  said  messuage,  &c*« 
of  a  new  wall  to  SO  erectcd  and  built  by  the  plaintiff,  and  abutting  there* 
none^adjofning  upou,  he,  the  defendant,  afterwards,  to  wit,  on  the  same 
where  aS^Uone  ^^^  ^^'^  ^^^^  aforesaid,  did  begin  to  erect  and  build,  mA 

is  ranoTed* 
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-did  erect  and  build,  and  cause  and  procure  to  be  erected  1828. 
•ad  built,  on  the  said  last-mentioned  piece  or  parcel  ot 
ground,  a  certain  messuage  or  tenement  of  the  same  rate 
or  class  of  building  as  the  messuage  or  tenement  first 
4dK)Te  mentioned,  and  did,  for  the  purpose  of  erecting  and 
building  the  same,  cut  into  and  make  use  of  the  said  partjr* 
wall  of  the  plaintiff,  to  wit,  at,  &c.  aforesaid.  The  plaintiff 
then  arerred — that,  at  the  time  of  the  making  use  of  the 
said  party-wall,  and  cutting  into  the  same,  by  the  defend- 
ant, as  aforesaid,  the  defendant  was  the  owner  of,  and 
entitled  to,  the  improved  rent  of  the  said  adjoining  build' 
ing  so  erected  and  built  as  aforesaid,  to  int,  at  &c* 
aforesaid,  and  that  he,  the  plaintiff,  did,  as  soon  after  the 
cutting  into  and  using  the  said  party-twall  by  the  defendant 
as  comoeniently  might  be,  to  wit,  on,  &c.  aforesaid,  deliver 
and  cause  to  be  delivered  to  the  defendant,  a  true  account^ 
in  writing,  of  the  number  of  rods  in  the  said  party-wall  so 
cot  into  and  made  use  of  by  the  defendant,  for  which  the 
defendant,  as  owner  of  such  adjoining  building  as  afore- 
said, by  virtue  of  the  said  act  of  Parliament,  was  liable  to 
pay  to  the  plaintiff  a  large  sum  of  money,  to  wit,  xhe  sum 
of  lUO/.  (there  being  no  deductions  to  be  made  thereout, 
for  old  materials,  or  otherwise),  and  did  then  and  there 
demand  payment  thereof  from  the  defendant :  By  reason 
wWrcof,  and  by  force  of  the  said  act  of  Parliament,  he, 
the  defendant,  became  liable  to  pay  to  the  plaintiff  the 
said  sum  of  lOOL,  within  twenty-one  days  next  after  such 
denand  diereof  as  aforesaid  ;  and,  that,  being  so  liable, 
the  defendant  promised  the  plaintiff  to  pay  him  accord- 
ingly. Breach — non-payment  of  the  said  sum  of  KXML, 
within  twenty-one  days  next  after  demand. 

Tlie  second  count  stated — That  the  defendant  was  in- 
debted to  the  plaintiff  in  the  sum  of  100/.,  for  part  of  the  ex- 
penses of  building  a  certain  other  party-wall,  built,  at  the 
expense  of  the  plaintiff,  agreeably  to  the  directions  of  the 
statute,  between  a  certain  messuage  or  dwelling-house 
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IBM.        Eilw^  withmthe  veeklybBltof  ttditaUty»iindottl^ 

gcowBtdt  there  aleo  sttnate)  next  to  and  adjeiiiiiig  Che  s^M 
party-^wall^  and  which  wall  had  been  cut  into  and  made  use 
of  by  the  defendant,  who,  befcHre  and  at  the  time  of  enttii^ 
iaio  aod  maJdng  uae  of  the  lame,  was  the  oumer  tff,  and  « 
person  enHUed  io,  ike  improved  rent  of  suck  ground ^  and 
that,  being  bo  indebted,  he  promised  the  plaintiff  to  pay* 
To  these  were  added  the  common  money  connts*  The  de- 
fendant pleaded  the  general  isBuev 

At  the  trial,  before  Lord  Chief  JuBtiee  Best,  at  Weeii- 
ndneter^  at  the  Sittings  after  the  kst  Trinity  Term^  k  ap- 
peared, that  in  1816  the  defendant  had  agreed  to  take,  on 
a  bttikUDg  lease,  from  the  Marquis  o{  Nortkamptonj  a  large 
quantity  of  ground  in  the  neighbourhood  o£  S^pa-FMdt; 
that,  in  Aprils  1819,  the  plaintiff  entered  into  Hn  agrees 
ment  with  the  defendant  for  the  lease  of  a  part  of  sudi 
ground,  for  the  residue  of  the  term,  at  the  yearly  rent  of 
90Ai  on  wfaieh,  in  the  course  of  that  year,  or  the  early  part 
of  18S0»  he  erected  the  house>  the  party-wall  of  which  is 
the  sulyect  of  this  action ;  that,  en  the  90th  AprH,  18J9&, 
the  Marquis  <^  Northampton^  by  indenture  of  lease^  de* 
mtsed  the  land,  and  all  buildings  there-after  to  be  erected 
thereon,  to  the  defendants,  for  ninety -fiTe  years  and  three^ 
quarters,  commencing  from  tiie  25th  March  preeediii^  at 
the  annual  rent  of  5^ ;  that,  on  the  S7th  Juljf,  1880,  thede- 
febdant  also  entered  into  an  agreement  with  one  Gtnbhf^ 
to  demise  other  part  of  the  ground  to  hidi  (adjoining  the 
plaintiff's),  on  which  he  was  to  erect  two  messuages,  for  the 
whde  term  except  ten  days,  at  the  annual  rent  of  fOL ; 
that  Gubby  thereupon  employed  the  defendant,  a  builder, 
to  erect  them,  in  doing  which  the  jdaintiff^s  wall  was  cut 
into  or  used;  that,  on  the  80th  September^  1830, by  an  uh 
denture  between  the  defendant  and  one  Goodwin,  reciting 
the  indenture  of  lease  from  the  Marquis  of  NorthampUmi 
of  the  90tii  AprU  preceding,  and  also  the  agreements  with 
the  plaintiff,  and  with  Gubby,  the  defendant  assigned  to 
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Gm^dmm  wH  the  prenneftdeinited  by  ttie  hMe^Ajsftl  IMO,  1828. 
and  bA  buildiiigs  sinoe  erected  thereon,  tor  the  residue  of 
tlie  term,  subjeot  to  tile  rent  of  6f.,  for  the  sum  of  tOHL; 
aad  that,  on  the  17th  October,  189^,  Goodwin  granted  a 
lease  to  the  plaintiff  for  the  then  unexpired  term  of  nmety- 
three  years  and  a  quarter,  at  the  annual  rent  of  20L,  in 
confomity  mth  the  agreement  entered  into  by  the  defen-* 
dant;  as  also  another  lease  to  Guhby,  in  pursuance  of  the 
defendant's  agreement  with  him.  It  was  also  proved,  that 
the  houae  adjoining  the  plaintiff's,  and  built  by  the  defen- 
dant for  Gubbjf,  was  of  the  same  rate  or  class  of  building  as 
the  piakitiff'e;  diat  the  building  Was  commenced  in  the  be^ 
gmniDg  of  Augugt,  18^,  and  that  it  was  roofed,  or  covered 
in,  before  the  end  of  September  in  that  year — during  which 
ioterral  the  whole  of  the  party-wdl  in  question  was  used 
or  cut  into;  that,  in  December,  1820,  the  wall  was  measured 
by  the  respective  surveyors  of  the  plaintiff  and  defen* 
dant,  and  the  moiety  of  the  expense  estimated  by  them  at 
70/L  \Ss.  2d.,  being  at  the  rate  of  15/.  15s.  per  rod;  that 
a  copy  of  the  estimate  was  afterwards  deKvered  to  the  de* 
fendantj  and  several  applications  made  to  him  for  payment; 
but  that,  on  his  eventually  saying  that  he  was  merely  em- 
ployed by  Gubby,  as  the  builder,  and  Gubbjfslso,  in  18^, 
having  refused  to  contribute,  the  plaintiff,  on  15th  of  Junct 
1806  (and  not  before),  served  a  copy  of  the  feUoiiang  no* 
tiee  on  the  defendant : — 

V*  In  pursuance  of  a  certain  act  of  Parliament  made  and 
passed  in  the  14th  year  of  the  reign  of  his  late  Maj^ty, 
King  Qeorge  the  Third,  intituled,  &c.  I,  James  CoOins, 
o^  &C;,  do  hereby  demand  of  you  payment  of  the  an- 
nexed account  (a),  being  an  account  of  a  moiety  of  the  ex- 
pense of  building  a  certain  party*wall,  built  by  me,  or  by 
ay  0rderi  and  at  ny  expense,  and  being  parcel  of  the 
messuage  or  dwelling-house  now  occupied  by  me,  situate^ 

(o)  The  etttnatt  of  the  expense,  as  reqwed  1^  the  Act* 
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&C.,  and  which  said  party-wall  has  been  cut  into  and  made 
use  of  by  you,  by  your  building  against  the  said  messuage 
or  dwelling-house  a  certain  other  messuage  or- dwelling- 
house  of  the  same  rate  or^class  of  building.— Dated,  && 
«  To  Mr.  John  WiUon.^  "^"^^  Collins.'* 

The  present  action  was  shortly  afterwards  commenced. 
It  was  contended,  on  the  part  of  the  defendant,  that  Gubby 
was  the  person  liable  to  the  contribution,  as  being  the 
owner  of  the  improved  rent  at  the  time  the  plaintiff's  wall 
was  used;  and  it  was  also  objected,  that  the  notice  under 
the  act  was  not  given  in  time,  as  the  account  or  estimate 
ought  to  have  been  rendered  within  ten  days  after  the 
party-wall  was  built  (a). 

HisXiordship,  however,  was  of  opinion  that  the  defendant 


U)  By  secdoD  41,  it  u  enacted-^ 
*'  That  the  penon  or  persons  at 
whose  expense  any  party-wall  shall 
be  buQt  agreeably  to  the  direc- 
tions of  the  act,  shall  be  reimburs- 
ed by  the  owner  or  owners,  who 
shall  be  entitled  to  the  improved 
rent  of  the  adjoining  building  or 
ground,  and  who  shiJ],  at  any  time, 
make  use  of  such  party-wall,  a 
part  of  the  expense  of  building 
the  same,  in  the  proportion  after 
mentioned ;  that  is  to  say,  if  the 
adjoining  building,  then  erected, 
or  afterwards  to  be  erected,  be  of 
the  same  rate  or  class  of  building 
as,  or  superior  to,  the  building  be- 
longing to  the  person  or  persons 
at  whose  expense  the  said  party- 
wall  was  bidlt ;  then  the  owner  or 
occupier  of  such  adjoining  build- 
ing or  ground,  shall  pay  one  moiety 
of  the  expense  of  building  so  much 
of  the  sud  party-wallas  such  owner 
or  occQ]Her  shall  make  use  of ;  and. 


if  the  adjoimngbuilding  thenerect- 
ed,  or  afterwards  to  be  erected,  be 
of  an  inferior  rate  or  class  of  build- 
ing, then  the  owner  or  occu]^  of 
such  adjoining  building  or  ground 
shall  pay  a  sum  of  money  equal  to 
one  moiety  of  the  expense  of  build- 
ing a  party-wall  of  the  thickness 
by  the  act  required  for  the  nte  or 
class  of  building  whereof  audi  ad« 
joining  building  shall  be,  and  of 
the  height  and  breadth  of  so  much 
of  the  said  party-wall  or  psity- 
arch,  as  such  owner  or  occupier 
shall  make  use  of:  and,  in  the 
meantime,  and  until  such  moiet]^ 
or  other  proportional  part,  of  the 
expense  of  building  such  party- 
wall  or  party  arch,  be  so  paid,  the 
sole  property  of  such  whole  p«ity- 
wall  or  party-arch,  and  of  the 
whole  ground  whereon  the  said 
party-wall  shall  stand,  shall  be 
rested  entirely  in  the.persoB  or 
persons,  at  v^ose  expense  the  same 
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was  the  owner  of  the  improved  rent,  within  the  meaning  of 
the  statute,  at  the  time  the  house  in  question  was  built,  and 
that  the  objection  as  to  the  notice  did  not  apply,  as  there 
was  no  person  with  whom  the  account  or  estimate  of  the  ex- 
pense of  building  the  party-wall,  could  be  left  within  the 
ten  days  after  it  was  finished,  according  to  the  terms  of  the 
act,  no  adjoining  house  bebg  then  built ;  and  he  left  it  to  the 
Jury  to  say,  who  was  the  owner  or  proprietor  of  the  house  ad- 
joining the  plaintiff's  at  the  time  it  was  begun  to  be  built ;  or 
whether  the  defendant  could  be  considered  as  having  an 
equitable  interest  in  it,  so  as  to  be  considered  the  owner  of 
the  improved  rent,  until  he  assigned  hb  interest  to  Goo(U 
fdn  on  the  SOth  September ^  1820.  The  Jury  found  a  ver- 
dict for  the  plaintiff,  for  36/.  13s.  3d.,  being  at  the  rate  of 
7/.  I5s.  per  rod  for  the  wall  erected  by  him,  according  to 
the  terms  of  the  statute*    Leave  was  then  given  to  the 


18S8. 


gfaall  be  built;  and  such  moiety  or 
odierproportionai  part  of  the  ex- 
pense of  Iniilding  such  party-wall 
or  party-archy  shall  be  so  paid  to 
the  person  or  persons  at  whose  ex- 
pense the  same  shall  he  buill,  or  in 
wkom  the  property  thereof  shall  Be 
veUedjVX  the  times  hereinafter  men- 
turned;  that  is  to  say^  in  respect  of 
every  such  party-wdl  to  any  house 
or  bfdlding,  whereunto,  at  the  time 
of  bmlding  the  same,  no  other 
house  or  building  was  adjoining, 
■o  soon  as  such  party-wall  shall 
be  first  cat  into  or  made  use  of ; 
and  in  respect  of  every  such  party- 
wdl  Si  shall  be  built  against^  or 
adjoinSog  to,  any  other  house  or 
bvBding,  so  soon  as  such  party- 
wall  shall  be  completely  built  and 
fioisfaed.  And  it  is  thereby  direct- 
ed, Ihat  the  ^scpense  of  building 
such  party-wall  shall  be  estimated 


after  the  rate  of  TL  15s.  by  the 
rod,  for  the  new  brick-work,  de- 
ducting thereout  after  the  rate  of 
twenty-eight  shillings  by  the.  rod, 
for  the  materials  (if  any)  of  so 
much  of  the  old  wall  as  did  belong 
to  such  adjoining  building  or 
ground,  and  also  after  the  rate  of 
two-pence  by  the  cubical  foot  for 
the  materials  (if  any)  of  so  much 
of  the  old  timber  partition  as  did 
belong  to  such  adjoining  building 
or  ground;  and  that,  within  ten 
days  after  suck  party^waU  shall  be 
so  Itult,  or  so  soon  after  as  convc" 
niently  may  be,  such  first  biulder 
or  builders  shall  leave,  at  such  ad- 
joimng  house  or  building,  a  true 
account,  in  writing^  of  the  number 
of  rods  in  such  party  wall,  for 
which  the  owner  or  owners  of  such 
adjoining  building  or  ground  shall 
be  liable  to  pay,  ftcftc." 


MO  cAsmw  IN  sAarm  tbr», 

Ittt.        dorenfaiil  to  nove  to  enter  a  nmniut,  ki  casefte Court 
"^^^      dkMld  W  of  opinba  that  tke  (Oijeetiom  taken  attba  trial 


Wll.Wlf. 


Mr.  Segeaaifc  WiUe,  in  the  last  Miehaelmas  Tern,  m> 
GOfdin^y  obtained  a  rule  nki,  that  thk  Terdict  n%lit  he 
ael  aside,  and  a  nonsmt  entered,  09  a  nev  trial  had;  and 
sidHnilledi  that  it  warn  improp^y  left  to  the  Jury  to  aay, 
whether  the  deiSendant  could  be  eonddered  as  the  owner 
of  the  improved  rent,  from  the  time  Gmbby's  house  waa 
begun  to  be  buttt,  until  the  day  on  which  he  parted 
with  all  his  interest  to  Goodhmn.  It  should  hftre  be«s 
left  to  them  to  say,  whether  the  waH  had  been  cut  into 
or  used  by  the  defendant  before  that  day;  for»  although 
the  premises  adjoining  the  {JaintiflTa  house,  might  have 
been  begun  to  be  buHt,  yet  the  liability  to  contribute  only 
attaches  on  a  party *s  using  or  cutting  into  the  waU;  and 
the  defendant  was  employed  to  build  the  house  for 
Gubbifi  to  whom  he  had  agreed  to  let  the  land  on  which 
it  was  built,  for  20A  a-year.  The  case  otPeck  v.  Wood{a) 
established  the  princ^e,  that  the  owner  of  the  improved 
rent,  and  not  of  the  ground  rent,  is  liable  to  pay  the  ex- 
penses of  a  party-wall,  under  the  act ;  and  the  defend- 
ant cannot  be  considered  as  the  owner  of  such  impro9ed 
rent,  yithin  the  act.  The  house  was  built  by  him  for 
Gabby;  and  the  improved  rent,  which  is  the  rent  of  the 
house  when  completed,  belonged  to  Gubby,  and  the  de- 
fendant was  merely  entitled  to  a  ground  rent.  The  rent 
of  land  demised  on  a  building  lease,  can  only  be  improv- 
ed by  the  erection  of  buildings  thereon,  the  owners  or  occu- 
piers of  which  alone  are  liable  to  contribution*  Bettdes^the 
defendant  was  not  the  party  who  was  to  derive  an  advantage 
from  the  wall ;  but  Gubby^  for  whom  the  house  Vvas  built.  It 
would  therefore  be  most  unjust  that  the  former  should  be  It- 

(«)  5  Term  Rep.  130. 
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able  ta  the  expeos^  of  hiulding  lA.  Im  PhU/k  v«  BmuM  {a\ 
U  w  a0  d^dadi  that,  befcra  aa  action  dan  be  brought  to 
raooT^r  a  pfoportion  of  the  expenses  of  bmUing  af]>any- 
wall,  the  accounlfi  prescribed  by  tlie  41st  section  of  the  act 
mast  be  delif^ed,  whether  die  house  be  oocupied  by  the 
awaer  of  by  a.  tenwt;  and  a  formal  demand  of  the  money 
must  be  made  t  wen4y*0Be  days  before  the  action  is  bvougfat. 
That  section  nequires  the  account  to  be  given  withhi  ten 
d0y$  after  tfie  completion  of  the  wall;  and  here,  as  the 
wi^  was  covipleted,  and  the  estimate  made,  in  December ^ 
18S0,  bi^t  not  given  to  tlie  defendant  until  Jnne^  18^6,  it 
was  cltarly  too  kte.  The  estimate  ought,  at  all  events,  to 
have  been  furnished  to  the  defendant  before  he  parted 
njlh  his  interest  to  Goodwin. 

Mr.  Seijeant  Spankicy  and  Mr.  Serjeant  Storks,  now 
sbtswed '  cause.  The  waU  in  question  was  a  maiden  wait, 
both  houses  being  new*  By  the  41  st  section  of  the  sta-. 
tote  14  Geo.  3,  the  liability  of  the  party  who  shall  be  enti^ 
tied  to  the  improved  rent,  attaches  at  the  time  the  waB  is 
first  cut  into  or  used ;  for  that  section  directs  that  the  pro- 
portional  part  of  the  expense  shall  be  paid  to  the  person 
a*  whose  cost  the  wall  is  buHt,  in  respect  of  every  such 
party-wall  to  any  house,  whereunto,  at  the  time  of  build- 
ii^  the  same,  no  oAer  house  or  building  is  adjoining,  so 
soon  aa  such  party-wall  shall  be  first  cut  into  or  made  use 
of;  and  hwe,  the  defendant  had  used  the  wall  before  he 
parted  with  his  interest  in  the  house,  aa  it  was  proved  to 
have  been  covered  in  before  he  assigned  it  to  Goodwin. 
Although  die  defiendant  built  the  bouse  for  Gubby,  yet, 
as  he  was  entitled,  uuder  the  agreement  he  had  entered 
into  w4th  him,  to  a  beneficial  and  increased  rent,  via.  a  rent 
oS^OL  a-year,  he  must- be  considered  as  the  owner  of  the 
improved  rent^  wkhin  the  meaning  of  the  act.  When  the 
plaintiff's  wall  was  first  cut  into  at  the  erection  of  the  ad- 

(fl)  2  Taunt.  62. 
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1888*  joiidttg  hoose,  the  defendant  was  the  only  person  who  could 
dahn  an  improved  rent,  and  to  that  he  was  clearly  en- 
titled under  the  agreement  with  Gubby.  It  was,  therefore, 
properly  left  to  the  Jury,  to  say  who  was  the  proprietor  of 
the  house  adjoining  the  plaintiff's,  or  to  be  considered  as 
the  owner  of  the  improved  rent,  at  the  tune  that  house  was 
begun  to  be  built,  and  the  plaintiff's  wall  first  cut  into 
or  used.  At  all  events,  the  defendant  must  be  consid- 
ered as  the  owner  of  the  improved  rent,  by  relation. 
He  originally  took  the  ground  under  a  lease  from  the  Mar- 
quis of  Northampton^  at  5/.  a-year,  for  the  purpose  of 
buHdbg  on  it.  He  agreed  to  underlet  part  of  it  to  the 
plaintiff,  a  stranger,  at  a  reserved  and  increased  rent,  fur. 
SO/,  a-year,  to  which  he  was  beneficially  entitled.  He  was 
also  entitled  to  receive  the  same  sum  from  ChMy,  at 
the  time  his  house  was  begun  to  be  built.  If  he  had  not 
agreed  to  demise  to  Gubby,  there  can  be  no  doubt  of  his 
liability ;  and  although  he  bwlt  the  house  for  Gubby,  he  had 
not  parted  with  his  interest  in  the  property  until  the  assign- 
ment to  Goodwin,  when  the  wall  of  the  plaintiff  had  been 
used,  and  the  house  adjoining  roofed  or  covered  in.  In 
Songster  y.Birkiead  (a),  it  was  held,  that,  if  a  lessee  of  a 
house,  at  rack  rent,  underlet  it  at  an  advanced  rent,  he  is  to 
be  considered  as  the  owner  of  the  improvedrent;  and  here 
the  deiPendant  was  entitled  to  claim  an  advanced  rent  from 
Gubby*  In  Southall  v.  Leadbetter  (i),  Lord  Kenyon  and 
Mr.  Justice  BuUer  seemed  to  be  of  opinion,  that  persons 
who  take  leases  at  small  rents,  and  afterwards  improve 
the  estates,  so  as  to  increase  their  value,  should  be  liable 
to  contribution;  and  in  Beardmore  v.  Fox  (c),  it  was  held, 
that,  although  the  tenant  had  improved  the  house  demised, 
the  lessor  of  the  premises  at  rack  rent  (there  being  no 
other  person  entitled  to  any  kind  of  rent)  was  liable  to 
contribute,  and  not  the  lessee*    But  those  cases^are  dis- 

(a)  1  Bob.  &  Pul.  303.     {b\3  Term  Rep.  458.     (c)  8  Term  Rep. 214. 
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t^^guishable  from  the  preseat,  «s4bey  jcdaJte  to  old  party-  1828.- 
walla^  between  tvo  houses  already  builtf  or  pulled  down 
and  rebailt^  and,  not  to  a  wall  where  no  other  house  was  ad- 
joining at  the  time  the  party-wall  was  cut  into  or  made  use 
af.-r-With  respect  to  the  objection,  as  to  the  noticcj  none 
oonldj  under  the  circumstance&f^  have  been  required ;  ncur 
Goold  the  estimate  have  been  left  at  the  a^oining  house^ 
within  ten  days  after  the  party^wall  was  built,  as  there  was 
no  such  house,  nor,  any  person  liable  on  whom  it  could 
\fax}e  been  served.  In  Philp  v«  Donatif  the  plaintiff  had 
taken  down  an  old  party-wall  which  stood  between  his  own 
house  and  the  contiguous  house  of  the  defendant,  and 
bnik  a  new  party-wall  in  the  room  of  it.  Here,  however, 
BO  notice  could  be  given  till  the  adjoining  house  was  built; 
and  the  astute. does  not  absolutely  require  the  estimate  to 
be  left  within  ten  days,  but  as  soon  after  as  conveniently 
may  be;  and  the  plaintiff  could  not  ascertain  whether  the 
defendant  or  Gubhy  was  liable  to  contribute*  The  case  of 
Meoifing  V.  Barnard  {a)  is  decisive  to  shew  that  it  was  not 
neoessary  for  the  pbuntiff  to  demand  the  exact  sum,  or  the 
price  fixed  by  the  statute. 

Mr.  Serjeant  Wikk,  in  support  of  the  rule.  — The  ques- 
tion left  to  the  Jury  was,  who  was  the  owner  or  proprietor 
of  the  house  adjoiniiig  the  plaintiff's,  at  the  time  it  was  be- 
gun to  be  built,  and  not  when  the  wall  was  first  cut  into  or 
made  use  of;  or,  in  other  terms,  whq^was  the  owner  of  the 
improved  rent  till  the  SOth  September ,  1820,  whe;i  the  de- 
fendant assigned  his  interest  to  Goodwin;  whereas,  it 
should  have  been  left  to  them  to  say,  who  was  the  owner 
of  the  improved  rent  at  the  time  the  wall  was  .first  used 
or  cut  into.  The  defendant  had  then  parted  with  his  in- 
ten^t  to  Gubbys  and,  having  been  merely  employed  by  h^n 
to  build  the  house»  he  was  not  liable  to  be  charged  with  the 

(a)  1  Moo<L&M8lk.71. 

VOL.  I.  I  I 
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expenses  of  erecting  the  wall;  and  the  plaintiff  should 
hare  made  a  demand  on  Oubby  for  contribution.  Al- 
though Grubby  took  only  an  equitable  interest  under 
the  agreement,  yet  the  defendant's  right  ceased.  In 
Tayhr  v.  Reed,  Lord  Chief  Justice  Gibbs  said  (a) :  ''  If  the 
plaintiff  had  shewn  an  agreement  for  a  lease,  I  think  Ae 
Would  hate  succeeded  in  bringing  this  within  the  case  of 
Peei  t.  Wood;*"  and  here  there  was  such  an  a^eement. 
In  order  to  make  the  defendant  liable,  the  plaintiff  should 
have  shewn,  not  only  that  he  was  the  owner  of  die  improved 
rent,  but  that  he  cut  into  or  used  the  plaintiff's  wall  for 
.  his  own  benefit,  as  such  owner;  whereas  he  had  ceased 
to  be  such  owner,  by  virtue  of  the  agreetbent  with  Crub* 
by. — It  has  been  sdd  that  the  notice  required  by  the 
41  st  section  of  the  statute  does  not  apply,  as  there  was  no 
house  adjoining  the  plaintiff's  at  the  time  the  wall  in 
question  was  built,  nor  any  person  on  whom  it  could  have 
been  served ;  but,  if  it  were  not  given  withfal  ten  days  after 
the  completion  of  the  wall,  it  ought  to  have  been  left  with- 
m  a  reasonable  time,  or  as  soon  after  as  convetiiendy 
might  be;  and  here,  the  defendant  having  agreed  to  let 
the  land  to  Gubby  before  the  house  was  built^  and  assign- 
ed all  his  interest  in  it  to  OoodwiH  in  September,  1880, 
the  application  or  notice  by  the  plaintiff,  in  June,  18S6, 
was,  at  all  events,  too  late ;  and  more  particularly  so,  as  he 
must  have  known  that  the  defendant  had  agreed  to  kt  die 
land  to  Gubby;  and  it  must  be  inferred  that  he  was  aware 
of  the  nature  of  Gubby* $  interest,  as  he  had  actually  ap- 
plied to  hun  to  contribute  to  the  expense  of  building  the  walL 

Lord  Chief  Justice  Bbst.— At  the  trial,  I  entertained 
considerable  doubt  as  to  the  mode  in  which  I  should  direct 
the  Jury ;  for  the  statute  is  so  obscurely  worded,  and  its  pro* 
visions  so  difficult  of  application,  that  it  is  impossible  for  A 

(a)  6  Taunt.  850. 
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lawyer  to  understand  it;  and  cases  have  been  constantly  jggg^ 
occurring  on  its  construction,  I  therefore  stated  my  first 
impression^  and,  being  by  no  means  confident  that  it  was 
correct,  I  gave  the  defendant  leave  to  move  to  enter  a 
nonsuit.  I  have  since  considered  the  case;  and,  if  the 
dates  be  attended  to,  it  appears  to  me  to  be  perfectly  clear. 
The  plaintiff  built  his  house  in  1819.  There  was  then  no 
house  on  the  adjoining  property  in  which  the  defendant 
had  an  interest;  nor  was  there  any  person  to  whom  the 
plaintiff  could  deliver  an  account  or  estimate  of  the  work, 
within  ten  days  after  the  building  of  the  wall  in  ques- 
tion, as  required  by  the  act.  On  the  20th  April,  1820, 
the  Marquis  of  Northampton  granted  to  the  defendant 
a  lease  of  the  land  or  ground  on  which  thefplaintiff's 
house  was  built,  together  with  that  adjoining,  (which  the 
defendant  had  previously  agreed  to  take),  for  the  term  of 
ninety-five  years,  commencing  from  the  S5th  March,  1820, 
at  the  annual  rent  of  5/.  The  defendant  then  agreed  to 
underlet  to  the  plaintiff  the  ground  on  which  his  house 
stood,  for  the  whole  of  the  term,  at  the  annual  rent  of  20/. 
On  the  27th  June  in  that  year,  the  defendant  entered  into 
an  agreement  with  Gabby  to  demise  to  him  a  part  of  the 
ground  adjoining  the  plaintiff's  house,  on  which  two 
messuages  were  to  be  built,  for  the  residue  of  the  term, 
at  the  like  annual  rent  of  20/.  In  July,  therefore,  the 
defendant  was  entitled  to  receive  those  rents,  and  so  con- 
tinued till  the  SOth  September  following,  when,  by  inden- 
ture, reciting  the  lease  from  the  Marquis  of  Northampton 
to  the  defendant,  and  the  agreements  with  the  plaintiff  and 
Gubby,  the  defendant  assigned  all  his  interest  in  the  pre- 
mises demised  by  that  lease,  and  all  buildings  since  erect- 
ed thereon,  for  the  residue  of  the  term  of  ninety- five  years, 
subject  to  the  rent  of  5/^  thereby  reserved,  and  to  the 
agreements  recited.  Sot  the  sum  of  1014/.^  Although  thwe 
was  conflicting  testimony  as  to  the  time  when  Gubby^s 
house  was  begun  to  be  built,  yet  it  was  clearly  proved  that 
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1828.  it  was  roofed  or  covered  in  before  the  end  of  September^ 
when  the  defendant  assigned  his  interest  to  Goodwin. 
The  defendant^  therefore,  was  the  owner  of  the  improved 
rent,  and  entitled  to  receive  it,  at  the  time  the  plaintiff's 
claim  in  respect  of  the  party-wall  previously  erected 
by  him,  attached,  as  the  defendant  had  then  stiptdated  * 
with  Gubby  to  receive  an  increased  or  improved  rent 
from  him,  of  the  annual  value  of  20/.  This  case,  there- 
fore, differs  from  those  to  which  we  have  been  refer- 
red, where  the  amount  of  the  improved  rent  had  not  been 
ascertained.  At  all  events,  the  amount  of  the  rent  to  be 
paid  by  Gubby  was  ascertained;  and  although  he  only 
took  an  equitable  interest  under  the  agreement,  he 
was  equally  liable  to  the  defendant  for  the  payment  of 
the  rent,  as  though  the  legal  interest  had  passed  to  hinu 
It  was  not  necessary  that  the  defendant  should  be  in  the 
actud  receipt  of  the  rent;  for,  in  Stuart  v.  Smithip^^  the 
occupier  of  a  house  adjoining  another,  (between  which 
a  party-wall  was  proposed  to  be  built),  having  asked  a 
certain  sum  for  his  lease,  was  considered  to  be  the 
owner  of  the  improved  rent  within  the  act;  and  Lord 
Chief  Justice  Gibba  there  said :  '^  It  has  been  decided, 
that  where  a  tenant  has  a  beneficial  lease,  the  value  of 
which  has  been  considerably  improved,  he  is  to  be  consider- 
ed as  the  owner  of  the  improved  rent,  and  therefore  liable." 
That  appears  to  me  to  be  founded  on  reason  and  good 
sense ;  and,  although  it  is  extremely  difficult  to  get  at  the 
true  meaning  of  the  statute,  yet  the  intention  of  the  le- 
gislature appears  to  be,  that  a  party  who  has  a  mere  in- 
terest in  land,  or  is  only  the  occupier,  shall  not  be  called  on 
to  contribute,  but  that,  when  its  value  is  increased  by  the 
addition  of  houses  erected  thereon,  from  which  he  either 
receives,  or  is  entitled  to  demand  or  receive,  an  improved 
rent,  or  a  sum  beyond  what  the  ground  is  actually  worth, 

(a)  2  Marsh,  435. 
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he  18  liable  to  be  charged.  When,  therefore,  is  he  liable  1829. 
to  be  called  on  for  contribution? — not  when  he  may  be  in 
the  actual- receipt  of  the  rent,  but  when  the  party-wall  is 
first  cut  into  or  used;  for  he  is  immediately  benefited  by 
using  the  wall,  which  must  be  done  before  the  house  is 
completed  or  built,  or  the  improved  rent  can  be  realized 
or  received.  As,  therefore,  the  defendant  could  not 
have  received  the  rent  of  20L  a-year  from  Grubby ,  unless 
he  had  cut  into  or  used  the  plaintiff's  party-wall,  I  am 
of  opinion  that  he  must  be  considered  as  the  owner  of, 
and  entitled  to,  the  improved  rent,  and  that  he  is  conse- 
quently liable  to  contribute  to  the  expense  of  erecting 
the  wall,  from  which  he  has  received  a  benefit. 

It  has  been  further  objected,  that  the  estimate  or  ac- 
count of  the  expense  of  building  the  wall,  or  a  notice 
thereof,  should  have  been  given  by  the  plaintiff,  within  ten 
days  after  the  wall  was  built,  according  to  the  provisions  con- 
tained in  the  41st  section  of  the  act.  But  I  am  of  opinion 
that  that  clause  does  not  apply  to  a  case  where  the  adjoin- 
ing ground  remains  vacant  at  the  time  the  wall  was  raised. 
If,  indeed,  Gubbys  house  had  been  building  or  built  at 
the  time  the  plaintiff's  wall  was  erected,  I  should  have 
thought  the  notice  within  ten  days  a  condition  precedent 
to  his  right  to  recover  in  respect  of  such  wall ;  but  the  act 
is  not  confined  to  ten  days  after  the  building  of  the  wall; 
but  is  in  the  alternative,  within  ten  days,  or  so  soon  afier 
as  cowoemenily  may  be.  That  must  be.  taken  to  apply  to 
housea  subsequently  buOt,  or  where  there  are  no  adjoining 
buildings  for  which  the  owners  would  be  liable  to  contri- 
bute; and  it  is  for  the  Judge  who  tries  the  cause  to  consi- 
der whether  the  notice  was  given  within  a  reasonable  time, 
or  as  soon  after  as  it  conveniently  might;  for  that  will 
depend  on  the  circumstances  of  each  particular  case. 
Here,  I  think,  the  plaintiff  gave  the  defendant  notice  as 
'  soon  as  he  reasonably  could,  as  the  latter  and  Gubby  were 
endeavouring  to  tri^  him  for  six  years  previously ;  and,  iix 
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1828.  point  of  fact,  the  plaintiff  did  not  know  to  whom  the  no^ 
tice  ought  to  be  given.  The  estimate  applies  to  a  party*- 
wall  only;  and  the  immediate  antecedent  refers  to  an  old 
party-wall,  or  a  party-wall  of  an  adjoining  house  abeady 
built;  and,  putting  that  construction  on  the  act,  there  ia 
a  place  at  which  the  estimate  or  notice  may  be  left  widun 
the  ten  days;  but  where  there  is  no  adjoining  house,  there 
is  no  owner  or  other  person  to  whom  the  notice  can  be 
given.  Taking  it,  therefore,  that  the  notice  required  by 
the  clause  in  question  applies  only  to  an  old  party-wall,  or 
wall  of  a  house  already  built,  it  is  sufficient,  in  a  case  like 
the  present,  to  give  it  as  soon  after  die  wiJi  is  built  as  con- 
veniently may  be,  and  that  must  depend  upon  particular 
circumstances. 


Mr.  Justice  Park. — ^When  the  motion  for  leave  to 
ter  a  nonsuit  was  made,  the  main  objection  was,  that  it  was 
improperly  left  to  the  Jury  to  say,  whether,  under  the  14 
Geo.  S,  the  defendant  could  be  considered  the  owner  of 
the  imprdved  rent,  from  the  time  the  wall  of  GftrUyV  house 
was  begun  to  be  built,  until  the  dOth  of  September y  1820, 
when  he  assigned  all  his  interest  to  Goodwin.  I  have 
since  looked  at  the  statute  with  great  care  and  attention, 
and  am  of  opinion,  that  the  question  was  not  only  proper^ 
ly  left,  but  that,  on  the  facts  proved  at  the  trial,  the  de- 
fendant was  the  owner  of  the  improved  rent  witiiin  the 
meaning  of  the  aet.  He  having  a  lease  from  the  Marquis 
of  Northampton,  of  certain  ground  adjoining  the  plaintiff's 
house,  for  the  term  of  ninety-five  years  from  the  S5tk 
March,  1800,  at  the  annual  rent  of  5/.,  in  the  month  of 
Jnly  fdlowing,  entered  into  an  equitable  agreement  with 
Gubhy  to  demise  part  of  the  ground  to  him,  at  the  yearly 
rent  of  SO/.  Although  he  did  not  part  with  his  absolute 
interest  in  the  premises  to  Goodwin  till  the  SOth  Septen^ 
ber,  18S0,  yet  in  the  mean  time  he  was  entitled  to  receive 
the  rent  of  SO/,  a-year  from  Gubby,  whose  house,  at  the 
time  of  the  assignment  to  Goodwin,  was  roofed  or  covered 


IN  THS  NINTH  YEAR  OF  GEO.  IV.  469 

in;  BO  that  the  party-^^all  io  queitioD  must  bav^  hem  pre-  L928. 
Tioiisly  used;  and  by  the  terms  of  the  41st  section  of  the 
statute,  the  contributioui  in  respect  of  the  waU*  wa^  de* 
mandablej  and  ought  to  have  been  paid,  when  such  wall 
was  first  cut  into  or  made  use  of. — ^With  respect  to  the  es- 
timate or  notice  required  by  the  act  to  be  given  within  ten 
days  after  the  wall  is  buik,  I  concur  with  my  Lord  Chief 
Justice  in  thinking  that  it  does  not  apply  to  a  case  where 
there  was  no  adjoining  house  at  the  time  the  wall  was  finish- 
ed ;  and,  consequently,  that  here  it  was  sufficient  for  the 
plaintiff  to  give  it  as  soon  after  the  wall  was  built  as  conve- 
niently might  be,  or  within  a  reasonable  dme;  which,  un- 
der the  drcufflstances,  appears  to  me  to  have  been  done. 

Mr.  Justice  Burrouoh  concurred. 

Mr.  Justice  Gaselee. — It  has  been  admitted,  that  the 
wall  in  question  was  cut  into  or  used  between  the  months 
of  July  and  September g  18S0;  and,  during  that  period,  the 
defendant  was  entitled  to  receive  an  improved  rent  of  201. 
a-year,  which  he  had  reserved  from  Gubby.  It  therefore 
appears  to  me  to  be  unnecessary  to  enter  into  the  question 
as  to  the  liability  of  a  party  who  has  a  mere  beneficial  in- 
terest, or,  as  in  Taylor  r.Rcedf  where  the  defendant 
asked  a  certain  sum  for  his  lease ;  in  which  case  Lord 
Chief  Justice  Gibbs  thought  that  he  was  to  be  consider- 
ed as  the  owner  of  the  improved  rent  within  the  act.  In 
Lambe  v.  Hemans  (a),  it  was  held,  that  the  assignee  of  Ae 
lessee  of  premises,  at  a  fixed  rent,  which  he  considerably 
improved,  and  rendered  of  greater  annual  value,  was  not 
the  owner  of  an  improved  rent  within  the  statute ;  but  Lord 
Chief  Justice  Abbott  there  said,  **  It  is  to  be  observed, 
that  the  words  of  the  act  are,  *  owner  of  the  improved 
rent,'  and  not  *  owner  of  the  improved  value;'"  and  here 
the  defendant  was  the  owner  of  the  improved  rent  at  the 

(a)  2  Barn.  &  Ald.'467. 
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time  the  wall  was  first  used.  I  at  first  feh  some  difficulty 
as  to  the  ten  days'  notice  of  the  estimate,  as  required  by 
the  41  st  section  of  the  statute;  but  I  do  not  think  it  ap- 
plies to  a  case  where  there  is  no  adjoining  house  or  build- 
ing at  the  time  the  wall  was  erected  or  built,  but  only  to  a 
party-wall  between  two  houses  erected  at  the  same  time,  or 
to  an  old  one  pulled  down  and  rebuilt.  Here  the  plaintiff 
could  not  ascertain  who  might  be  the  owner  of  the  improved 
rent  of  the  adjoining  house  at  the  time  his  wall  was  com* 
pleted;  neither  was  there  any  person  with  whom  the  esti- 
mate of  the  expense  could  be  left;  and  although  it  has 
been  said  that  the  notice  should  have  been  given  to  Gtcfr- 
by  when  he  entered  intathe  agreement  with  the  defendant; 
yet  not  he,  but  the  defendant,  was  the  owner  of  an  im- 
proved rent  at  the  time. 

Rule  discharged. 


Fridafff 
April  25tA. 

A  defendant  in 
replevin  having 
taken  no  pro- 
ceedings in  the 
ittit  for  more 
than  a  year  and 
a  half  after  en- 
tering his  plaint 
in  the  County 
Court:— Held* 
to  amount  to  a 
breach  of  the 
condition  of  the 
xeplevin-bond» 
to  prosecute  the 
suit  with  effect 
and  without  de- 
lay, although 
Judgment  of 
rumproM  had  not 
been  signed  by 
theplainti£ 


AxFORD,  Assignee  of  Clutterbuck,  Esq.  v.  Perrett* 

X  HIS  was  an  action  brought  by  the  plaintiff,  as  assignee 
of  the  sheriff  of  Wilts,  on  a  replevin-bond.  The  declara- 
tion set  out  the  condition  of  the  bond,  which  was,  that,  if  the 
defendant  appeared  at  the  then  next  County  Court  to  be 
holden  for  the  county  of  Wilts,  on  &c.,  and  then  and 
there  prosecuted  his  suit  with  effect  and  without  delay, 
against  the  plaintiff,  for  taking  and  unjustly  detaining  his 
goods  and  chattels,  &c.,  the  bond  should  be  ^oid.  The 
plaintiff  then  alleged  that  the  defendant  did  appear  pursu- 
ant to  the  condition  of  the  bond ;  but,  notwithstanding  such 
proceedings,  he  did  not  prosecute  his  suit  in  the  condition 
mentioned,  with  effect,  against  the  plaintiff,  according  to 
the  tenor,  effect,  and  meaning  of  the  condition,  but  therein 
failed  and  made  default.  The  defendant  pleaded,  firsts 
non  est /actum  ;  secondly,  that  the  defendant  did  appear 
at  the  tlien  next  County  Court  for  Wilts,  and  did  then  and 
there  prosecute  his  suit  with  effect  and  without  delay. 
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against  the  plaintiff,  according  to  the  condition  of  the  1828. 
bond;  and  lastly,  that  the  defendant  duly  appeared  and 
prosecuted  his  suit  in  the  condition  mentioned,  according 
to  the  form  and  effect  of  the  condition  in  that  behalf, 
and  which  suit  was  still  pending  and  undetermined.  The 
plaintiff  joined  issue  on  the^r^  and  second  pleas ;  and  re- 
plied to  the  last, — that  the  defendant  did  not  prosecute 
his  suit  in  the  condition  mentioned,  according  to  the  form 
and  effect  of  the  condition,  in  manner  and  form  as  in  the 
last  plea  alleged. 

At  the  trial,  before  Mr.  Justice  GcueleCy  at  the  last 
Assizes  for  the  county  of  WiUs,  the  County  Clerk  proved 
that  the  defendant  entered  his  plaint  on  the  19th  JtUy^ 
1886,  to  which  the  plaintiff  appeared  on  the  S5th,  being 
the  next  County  Court;  that  no  proceedings  were  taken 
by  either  party  till  February,  18S7,  when  the  replevin- 
bond  was  delivered  up  to  the  under-sheriff,  to  be  as- 
signed to  the  plaintiff;  that  the  defendant  had  taken  no 
step  in  the  cause  from  the  time  of  entering  his  plaint,  un- 
til the  13th  February  last,  when  he  applied  to  the  witness 
to  enter  continuances,  and  proceed  with  the  cause;  which 
the  latter  refused,  as,  after  the  intervention  of  three  full 
County  Courts,  without  any  proceedings  by  either  party 
bebg  taken,  in  a  suit  previously  pending,  he,  by  the  prac- 
tice of  the  Court,  considered  that  the  cause  was  settled  or 
determined  ;*  and  he  had  previously  refused  an  application 
by  the  plamtiff^s  attorney  to  nonpros  the  plaint,  for  the 
same  reason,  viz.  that  he  considered  that  the  suit  was  no 
longer  pending. 

For  the  defendant— the  predecessor  of  the  County  Clerk 
was  called,  who  stated,  that  he  held  the  office  fifty  years 
ago,  and  that  during  the  whole  of  his  practice,  continuances 
of  a  replevin  suit  were  entered  from  time  to  time  in  the 
County  Court  books,  and  that  no  such  suit,  of  however 
long  standing,  was  considered  to  be  out  of  Court,  without 
either  a  rule  to  discontinue,  or  nonpros  entered,  for  that 
purpose,  in  full  Court;  and  that  continuances  might  be 
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1828.  enleFedat  any  time  till  such  rule  wa«  obtained,  ahhoughhe 
did  not  reooUeci  that  judgment  oS  nonpros  had  been  aigned, 
when  eonUnuancea  bad  not  been  entered  for  so  long  a 
period  aa  in  the  pieaent  suit* 

The  learned  Judge  being  of  opinion  that  the  defieadant 
had  not  prosecuted  his  suit  without  deky,  the  jury  fimnd 
a  verdict  for  the  plaintiff. 

Mrr  Seijeant  WUde  now  applied  ifbr  a  rule  nist,  that  this 
verdict  might  be  set  aside,  and  a  verdict  entered  lor  the 
defendant  instead  thereof,  or  that  the  judgment  might  be 
arrested*  FirHt  the  replication  is  bad  in  substance,  as 
it  does  not  traverse  the  allegation  in  the  plea,  that  the  suit 
was  still  pending;  and,  by  the  issue  taken  oa  liiat  pleat  it 
must  be  considered  as  if  the  suit  was  not  detemuned.  In 
Braekeubury  Y.Pell (a),  it  was  held  to  be  a  good  plea  to 
an  action  on  a  replevjn-bond,  conditioned  for  the  defendant 
to  prosecute  the  replevin  suit  with  effect,  that  the  defen- 
dant did  prosecute  his  suit,  which  was  still  dependiag  and 
undetermined;  and  that  such  plea  was  not  avoided^  by  re- 
plying that  the  defendant  did  not  prosecute  his  suit  as  ki 
the  plea  mentioned,  but  whoHy  abandoned  the  same,  and 
that  the  suit  was  not  still  depending;  without  ahewiog  how 
it  was  determined  and  ceased  to  depend*  So  heiet  the  hat 
plea  stated  that  the  suit  was  still  pendmg,  and  the  repli- 
cation merely  took  issue  on  the  feet  that  the  defendant  did 
not  prosecute  his  suit  according  to  the  condition  of  the 
bond.  That,  thecefore,  was  an  immaterial  issue,  and  the 
defendant  is,  consequently,  entitled  to  have  a  verdict  entar- 
ed  for  him*'-'Secondly,  it  was  impossible  for  the  leamed 
Judge  who  tried  this  cause,  to  say,  what  the  practice  of 
^e  County  Court  for  WiUs  nught  be,  or  whether,  if  no 
step  had  been  taken  in  a  suit,  by  the  parties,  after  three 
County  Courts  had  elapsed,  they  had  been  guilty  of 
such  delay  as  that  the  cause  might  be  considered  out  of 

(a)  12£a9t^585. 
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Court,  or  detemuned.  While  a  suit  is  in  existence,  it  I82a 
must  be  inferred  that  it  has  been  prosecuted  properly  and 
effectually;  and  here  it  does  not  appear  on  the  (ace  of  the 
record,  that  the  suit  was  ended  or  detennined.  In  the 
late  case  of  Elworthy  t.  Bird  (a),  it  was  decided  that  a 
suit  can  only  be  discontinued  in  a  legal  mode,  and  that 
it  is  incumbent  on  a  party  who  seeks  to  set  up  a  discon- 
tinuance,  to  shew  that  the  suit  was  determined  according 
to  law  (6). 

Lord  Chief  Justice  Best. — I  am  of  opinion  that  there  is 
no  pretence  for  this  motion.  The  real  issue  to  be  tried, 
was,  whether  or  not  the  defendant  had  prosecuted  his  suit 
without  delay.  The  Jury  have  found  that  he  had  not,  and 
their  verdict  appears  to  me  to  be  prop^,  and  is  conclusive. 
As  to  whether  the  pleadings  are  properly  firamed  or  not,  I 
abstain  from  giving  any  opinion ;  but  I  am  quite  clear  that 
there  is  no  ground  to  arrest  the  judgment.  The  defendants 
should  have  demurred  specially  to  the  replication,  as  was 
done  mBraekenbury  v.  Pell;  but,  from  the  evidence  of  the 
County  Clerks,  it  is  clear  that  the  defendant  had  not  pro- 
ceeded according  to  the  course  and  practice  of  the  Court. 
If  the  plaintiff  had  replied  that  the  cause  was  ended  and 
determined,  there  would  have  been  no  difficulty ;  as,  if  a  par- 
ty sue  out  a  writ  and  take  no  further  proceedings  for  a 
twelvemonth,  the  cause  is  out  of  Court.  The  verdict  is  con- 
sistent with  the  issue  as  to  whether  the  defendant  had  or 
had  not  been  guilty  of  delay  in  prosecuting  his  suit. 

Mr.  Justice  Park  and  Mr.  Justice  Burrough  con- 
curred* 

Hr.  Justice  Gaselee* — It  was  quite  clear,  from  the 
evidence  of  the  County  Clerks,  that  the  defendant  had  not 

(a)  9  B.  Moore,  430,  5.  C.  2  (b)  See  FoMhawe  ▼.  Utard,  1 

Bing.  268.  Moore  &  P.  191. 


474 


CASES  IN  EASTER  TERM^ 


ia28. 


prosecuted  his  suit  without  delay.  The  plaint  was  entered 
in  Julffi  18S6|  and  no  application  was  made  by  the  de« 
fendant  to  enter  continuances,  until  more  than  a  year  and  a 
half  afterwards ;  and  the  County  Clerk  then  in  office  stated 
that  he  considered  the  practice  to  be — that  a  cause  was  out 
of  Court  after  three  Courts  had  elapsed  without  any  pro- 
ceedings being  had ;  and  although  his  predecessor  said, 
that  continuances  might  be  entered  at  any  time  till  a  plaint 
was  nonprossed;  yet  he  admitted  that  he  had  never  known 
a  nonpros  to  be  signed  under  such  circumstances.  The 
third  plea  was  in  effect  double,  as  it  alleged,  ^r«^,  that  the 
defendant  appeared  and  prosecuted  the  suit  according  to 
the  condition  of  the  bond ;  and  secondly ^  that  the  suit  was 
still  pending:  and  the  plaintiff  could  not  traverse  both. 
But  the  issue  the  jury  had  to  try,  was,  whether  or  not  the 
defendant  had  been  guilty  of  delay  in  prosecuting  his  suit, 
and  they  were  warranted  by  the  evidence  in  finding  in  the 
affirmative. 

Rule  refused. 


Friday, 
April  25IA. 

One  of  levenl 
Joint-tenants 
may  sign  a  war- 
rant of  distress, 
and  appoint  a 
bailiff  to  distrain 
for  rent  due  to 
all,  unless  the 
others  exprtuly 


Robinson  0.  Hoffman. 

X  HIS  was  an  action  of  replevin  for  taking  the  plaintiff's 
goods.  The  defendant  made  cognizance  as  bailiff  of  Hen- 
ry  Marchantf  the  elder,  Samuel  CuUum,  and  Stephen  CU- 
lum,  for  35/.,  being  one  quarterns  rent  in  arrear  to  them, 
under  a  demise  by  them  to  the  plaintiff  of  a  house,  at  the 
yearly  rent  of  140/.,  payable  quarterly.  The  plaintiff 
pleaded,  Jlrst,  non  tenvit;  secondly^  no  rent  in  arrear; 
and  lastly f  that  the  defendant  was  not  bailiff,  as  in  the  cog- 
nizance alleged:  on  which  issues  were  joined.  At  the 
trial,  before  Lord  Chief  Justice  Best,  at  Westminster,  at 
the  Sittings  after  the  last  Trinity  Term,  it  appeared, 
that  the  plaintiff  held  the  premises  in  question  under  a 
lease,  dated  the  S7th  Jidy^  1825,  and  executed  by  Henry 
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Marchant,  the  elder,  Samuel  CuBum,  and  Stephen  Cullum, 
as  the  lessors,  and  in  which  they  were  described  as  surviv- 
ing trustees  under  the  will  of  John  CuUum,  deceased;  and 
that  the  warrant  >of  distress  was  signed  by  Henry  Mar* 
chanif  the  elder,  alone,  as  landlord  of  the  premises,  autho- 
rizing adistress  for  24/.  10^.  only. — ^For  the  plaintiff,  Samuel 
CuUum  was  called  as  a  witness,  who  stated,  that  he  was 
applied  to  by  Marchant,  the  elder,  to  sign  the  warrant  of 
distress,  but  that  he  declined  to  do  so,  because  he  under- 
stood that  the  rent  was  due  to  a  person  of  the  name  of 
Willatts;  and  that  he,  CuUum,  had  not  since  recogniz- 
ed or  adopted  Marchants  act,  in  authorizing  the  distress 
to  be  made  on  the  plaintiff.  It  was  then  objected,  that,, 
as  the  warrant  of  distress  was  only  signed  by  Marchanig 
the  elder,  it  did  not  constitute  the  defendant  the  bailiff 
of  the  three  lessors  named  in  the  cognizance.  His  Lord- 
ship, without  intimating  any  opinion,  directed  a  verdict 
to  be  entered  for  the  plaintiff,  reserving  to  the  defen- 
dant leave  to  set  it  aside^  and  that  a  nonsuit,  or  a  verdict 
for  him,  might  be  entered  instead  thereof,  in  case  the 
Court  should  be  of  opinion  that  the  objection  was  well 
founded. 

Mr.  Serjeant  Storks^  in  the  last  MichaebnasTermf  accord- 
ingly obtained  a  rule  nisi,  and  submitted,  that,  as  Marchani, 
the  elder,  Samuel  Cullum,  and  Stephen  CuUum,  were  de- 
scribed as  surviving  trustees  in  the  lease,  they  must  be  con- 
sidered as  joint-tenants.  And  in  PuUen  v.  Palmer  (a),  it  was 
held,  that  one  joint-tenant  may  distrain  for  the  whole  rent 
due,  without  any  authority;  but  that  he  cannot  avow  alone, 
as  in  his  own  right,  but  must  make  cognizance  as  bailiff 
to  the  rest.  So,  in  Leigh  v.  Shepherd  {b),  it  was  decided, 
that  one  of  several  co-heirs  in  gavelkind  may   distrain 

(a)  3  Salk.  207;  S.  C.  5  Mod.  (6)  6  B.  Moore,  297;  &  C.  2 
72.  BnxL  &  Biog.  465. 
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1828.  for  rent  due  to  himielf  and  his  co-heirs,  without  an  express 
authority  from  them  to  do  so;  and  that  an  avowry  by  him, 
in  his  own  right,  and  a  cognizance,  as  the  bailiff  of  the 
others,  is  sufficient,  without  averring  any  authority  from 
them  to  distrain. 

Mn  Serjeant  Wilde  now  shewed  cause.  Although  one 
joint-tenant  may  distrain  alone,  and  avow  in  his  own  right, 
and  make  cognizance  as  bailiff  of  the  others;  yet  he  can- 
not appoint  or  depute  a  bailiff  for  them,  nor  authorize  him 
to  distrain  for  rent  due  to  all,  if  all  do  not  assent.  In  the 
Year  Book  (a)  it  is  said,  that,  if  a  man  take  cattle,  claiming 
property  to  himself  as  an  heriot,  and  the  lord  afterwards 
agree  to  the  taking  for  services  due  to  him,  yet  the  former 
cannot  be  said  to  be  his  bailiff  at  the  time  of  the  taking.  The 
distinction  is,  whether  or  not  the  companions  of  the  joint- 
tenant  distndning,  adopt,  or  dissent  from,  his  act,  at  the 
time.  At  all  events,  the  latter  must  make  cognizance,  as  bail- 
iff of  the  others,  and  not  depute  another  to  act  in  his  stead. 
Another  distinction  may  be  taken,  betwe^i  a  notice  to  dis- 
train, and  a  warrant  of  distress,  as  the  latter  confers  an  ex- 
press authority,  under  which  the  party  is  entitled  to  act; 
and,  if  the  question  were,  whether  he  acted  as  bailiff  or 
not,  the  production  of  the  warrant  would  be  sufficient  evi- 
dence of  his  authority.  In  Leigh  v.  Shepherd,  it  was  as- 
sumed that  the  co-heirs  assented  to  the  distress,  as  it  only 
appeared  at  the  trial  that  the  defendant  was  not  mUhorized 
by  one  of  them  to  distrain  for  his  proportion  of  the  rent/ but 
that  he  was  authorized  by  the  others.  Here,  however,  Sa^ 
fouel  CuUum,  one  of  the  lessors,  expressly  refused  to  sign  the 
warrant  of  dbtress,  or  afterwards  recognize  the  act  of  Mar- 
chant,  the  elder,  who  thereupon  executed  the  warrant  in  his 
own  name  alone,  by  which  the  interests  of  the  three  lessors 
were  severed;  and  he  only  authorized  the  defendant  to  dis- 

(a)  7  Hen.  4,  fd.  34,  pi.  1;  Vin.  Abr.  tU.  "BwUflF,"  B.  1. 
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train  for  944. 10^./  and  if  so^  the  cognizance  for  S5L  can-        1B28. 
mi  be  supported. 

Mr.  Serjeant  Starts,  in  support  of  his  rule.  If  one  joint- 
tenant  may  distrain  for  rent  in  arrear  to  him  and  his  co- 
tenants,  and  avow  in  his  own  name,  and  make  cognizance 
as  bailiff  to  them,  without  their  authority  or  assent,  it 
must  be  assumed  that  he  might  do  so  although  one  might 
dissent;  and  it  is  immaterial  whether  the  distress  were 
made  by  him,  or  by  his  agent  or  bailiff*  If  so,  the  warrant 
of  distress  in  this  case  does  not  negative  the  issue  the 
Jury  had  to  try.  The  defendant  made  cognizance,  as 
bailiff  of  three  joint-tenants,  which  the  plaintiff,  in  his  last 
plea  in  bar^  denied ;  but  he  could  not  negative  the  title  of 
the  lessors ;  and,  on  the  production  of  the  lease,  it  appear- 
ed that  the  plaintiff  held  under  three  persons  as  surviving 
trustees,  or  joint-tenants ;  and  payment  of  rent  to  one  is 
equivalent  to  a  payment  to  all.  In  Leigh  v.  Shepherd,  the 
distress  was  made  by  one  of  several  co-heirs  in  gavelkind, 
between  whom  the  lands  of  the  ancestor,  by  that  particu* 
lar  custom,  are  equally  divided ;  and  in  that  casd  a  dis- 
tinction was  taken  between  the  rights  of  co-parceners,  and 
jotnt^tenants,  and  it  was  admitted  that. the  latter  had  legal 
rights  and  remedies  of  their  own,  as  a  joint-tenant  has  an 
entirety  In  the  whole  estate:  and  Lord  Chief  Justice 
Datku,  in  delivering  the  judgment  of  the  Court,  adopted 
aeSe/tmi  in  the  Year  Booh,  15  Hen.  7,  fol.  17,  fnx.  that  if 
two  men  have  a  joint  rent,  and,  the  rent  being  in  arrear, 
one  distrain,  and  the  tenant  bring  replevin,  he  ought  to 
make  avowry  and  cognizance  as  bailiff  of  his  companions; 
and,  because  he  has  an  interest  in  the  rent,  his  being  bailiff^ 
is  wd  traversable.  It  would  be  highly  inconvenient,  if  one 
of  several  joint-tenants  could  not  distrain,  although  one 
only  might  dissent;  for  they  are  all  clothed  with  the 
same  rights.  Here,  however,  there  was  no  express  dis^ 
senthj  CuUumf  for  he  merely  stated  that  he  had  declined 


Hoffman. 
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1828.  signing  the  warrant  of  distress,  as  he  had  understood  that 
^^P*^  '  the  rent  was  due  to  another  person. — With  respect  to  the 
alleged  variance,  between  the  amount  of  the  rent  mentioned 
in  th6  warrant  of  distress,  and  that  named  in  the  cogni- 
suince,  it  b  perfectly  immaterial,  as  a  party  may  distrain 
for  one  sum  and  avow  for  another,  and  is  not  to  be  bound, 
by  a  notice  or  warrant  of  distress. 

Lord  Chief  Justice  Best. — ^When  this  objection  was 
raised  at  Nisi  Prius,  I  expressly  abstained  from  giving  any 
opinion.  I,  at  first,  considered  that  there  was  an  express 
dissent  by  Samuel  CuUum  to  authorize  the  distress;  but  I 
cannot  now  collect  from  his  testimony,  as  it  appears  on 
my  notes,  that  such  was  the  case.  He  merely  stated  that 
he  had  declined  to  sign  the  warrant  of  distress  on  the 
plaintiff,  as  he  understood  that  the  rent  was  due  to  an- 
other person.  It  is,  therefore,  unnecessary  to  consider  the 
effect  of  an  express  dissent,  as  CuUum  left  his  co-tenant 
Marchanii  the  elder,  in  the  same  situation  as  the  co-heir 
in  gavelkind  stood  in  Leigh  v.  Shepherd;  to  the  authority 
of  which  I  entirely  subscribe,  and  by  which  this  case  must 
be  governed. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  I  con- 
curred in  the  judgment  of  the  Court,  delivered  by  Lord 
Chief  Justice  Dallas,  in  Leigh  v.  Shepherd.  We  took  un- 
wearied pains  in  that  case  before  we  arrived  at  a  decision; 
as  we  thought  the  question  raised,  which  was  most  fiilly 
and  ably  argued,  was  one  of  doubt  and  moment;  and  we 
there  held,  that  one  of  several  co-heirs  in  gavelkind  might 
distrain  for  rent  due  to  himself  and  his  co-heirs,  without  an 
express  authority  from  them.  And  his  Lordship  said  (a) : 
"  It  is  unnecessary  to  decide  whether  the  authority  which 
the  law  gives  to  each  joint-tenant  and  parcener  in  point  of 

(a)  5 B.Moore,  306. 
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interest,  to  distrain  and  avow  for  himself  and  the  rest,  is  1B28. 
such  an  authority  as  the  others  could  not  countermand,  if 
they  had  thought  proper  so  to  do.  It  is  sufficient  that  no 
such  countermand  appears  here ;  nor  i^  there  any  express 
dissent  found  as  a  fact  in  the  case,  but  only  an  absence  of 
express  authority/'  So  here,  there  was  no  express  dissent, 
as  the  witness  merely  stated,  in  terms,  that  he  had  declined 
to  authorize  the  distress,  as  he  supposed  the  rent  to  be  due 
to  another. 

Mr.  Justice  Burrouoh. — One  joint-tenant  may  demand 
and  receive  the  whole  rent  due,  and  give  a  discharge  for 
it;  and  such  discharge  is  good,  and  binding  on  his  compa- 
nions. So,  one  joint-tenant  may  distrain  in  his  own 
name,  but  he  must  avow  according  to  his  title.  Here, 
one  of  three  surviving  trustees  under  a  will,  authorized  the 
defendant  to  distrain  as  his  bailiff.  The  defendant  made 
cognizance  according  to  the  title  of  the  trustee :  and  there 
was  no  evidence  of  an  express  dissent  by  Samuel  Cullum, 
the  co-trustee. 

Mr.  Justice  Gaselee. — If  the  distress  had  been  made 
by  Marchantj  the  elder,  and  the  action  had  been  brought 
against  him,  there  would  have  been  no  doubt  but  he  must 
have  avowed  in  his  own  right,  and  made  cognizance  as 
bailiff  of  Samuel  and  Stephen  Cullum;  and,  if  he  had  au- 
thority to  distrain  for  the  two  latter,  it  is  immaterial  whe- 
ther the  distress  were  made  by  himself  or  by  his  bailiff.  The 
defendant  has  properly  made  cognizance  as  bailiff  of  the 
three*  They  were  all  beneficially  interested;  and,  as  one 
might  dbtrain  for  the  whole  rent  due,  and  there  was  no 
evidence  of  an  express  dissent  by  Samuel  Cullum,  this  rule 
must  be  made — 

Absolute. 
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Fridajf,  Dqe,  on  the  demise  of  Calvert,  r.  Frowd. 

April  %5th. 

The  defendut  1  HIS  was  an  RCtion  of  ejectment,  to  recover  possession 
into  rSSlISt  ^^  *  ^^^^  situate  in  Serle  Street,  Lincoln's  Inn  Fields. 
forUfe,  on  whose  At  the  trial,  before  Lord  Chief  Justice  Best^  at  Westmim^ 


wu  cUimed,  ter,  at  the  Sittings  after  Trinity  Term,  1827,  it  appeared, 

mndX  by  the  ^^^  ^^e  lessor  of  the  plaintiff  claimed  title  to  the  premises, 

^'de^^T'^  as  heir-at-law  of  one  Mary  WhittaU,  deceased;  who,  be- 

whereopon  the  ing  scised  in  fee,  on  the  9th  January ^  1799,  devised  them, 

to  the  attorney  for  life,  to  One  Margaret  Hodgson;  who  afterwards  inter- 

Uil!'L^tiig,*Att  married  with  one  George  5ma«pi^c<?-   MaryWhiUaUA\eA 

he  held  u  ten-  in  September ,  1 800.     In  January,  1806,  Smallpiece  and  his 

husband  of  the  wife  demised  the  premises  to  one  Mitchell  for  the  term  of 

to°/Sht^ofhU^'  twentyK)ne  years  from  the  25th  December,  1805,  if  Afar- 

wife;  that  he  garet,  the  wife,  should  so  long  live ;  and,  in  January,  1810, 

had  nerer  con*  «»  .r 

aidered  the  Mitchell  assigned  his  interest  in  the  lease  to  the  defendant, 
Undiord  of  the  who  paid  the  rent  to  Smallpiece  during  the  life  of  his  wife. 
^db^^ly  A*  ^^^  d«*^l*>  on  ^^^  ^Oth  February,  1826,  the  lessor  of 
to  pay  the  ar-      the  plaintiff  claimed  to  be  entitled  to  the  premises,  as  heir- 

rean  to  any  per- 

■on  who  should  at-law  of  Mary  WhittaU,  the  devisor,  his  great-aunt  ex 
heir-Tt-iaw^  but  parte  patemd ;  and,  on  the  17th  of  March  next,  the  follow- 
that  he  nittst  de-  j^g  letter  was  sent  by  the  attorney  of  the  lessor  of  the  plain- 
dine  taking  up-  o                                  ^                        i/                                         r 
on  himself  to  de-  tiff  to  the  defendant. 

dde  upon  the 
claim  made  on 

more^tisfecto-  '*  ^^^* — '  hdiVt  Called  twice  at  your  office  without  being 
ry  proof,  in  a      fortunate  enough  to  see  you.     In  order  that  you  may  be 

legal  manner: —  o  ^  ^  ^ 

Held,  that  this  fully  informed  of  the  right  and  title  of  my  client,  Mr.  John 
to  a  disclaimer  Calvert,  to  the  premises.  No.  14,  Serle  Street,  in  your  oc- 
Sbe*heir-at-iaw;  cupation,  and  late  the  property  of  Mrs.  Margaret  Small* 
Slh*'"*^*  pi^ce,  deceased,  I  send  you  the  particulars  enclosed  (a  co- 
uin  ^ectment  py  of  the  pedigree,  and  a  statement  of  the  claim  of  the  lea- 
ant,  without  ^T-  ^^^  of  the  plaintiff),  which,  I  trust,  will  fully  satisfy  you  of  his 

5i?JJ*^tia^to'    **^'®*  ^^  ^^^^  ^^^^^  ^^''  ^^  "'^  difficulty  or  objection  to  his 

quit  receiving  the  rent  which  will  be  'due  on  the  25th  instant. 

I  shall  readily  give  you  any  further  information  or  satisfac- 
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tion  yon  may  requite^  if  you  will  make  an  appointment  for 
tae  to  call  on  you  for  that  purpose^    Yours^  &€• 

J.  MangnaUJ* 

On  the  £d  November  following,  the  plaintiff's  attorney 
mrote  «  second  letter  to  the  defendant,  as  follows: — 

**  Sir,— I  am  instructed  by  Mr.  John  Calvert^  who  is  the 
heir-at'Iaw  of  Mrs.  Mary  IVhUtall,  deceased,  to  apply  to 
you  for  payment  of  half  a  year's  rent  for  the  house  you 
now  occupy  in  SeHe  Street,  due  Michaelmas  last,  at  80^ 
per  atmmm;  and  also  the  sum  of  81. 11^.,  being  the  pro- 
portion of  rent  from  the  10th  February,  18S6,  to  Lady^ 
**»y^    Yours.  &c  J.MangnaU." 

On  the  4th  November,  the  defendant  reteimed  the  fol- 
lowing answer: — 

"  Sir^ — In  answer  to  your  letter  respecting  Mr.  John 
Ceiherte  claim  to  the  house  which  I  hold  as  tenant  to 
Ifr.  Smattpieee,  in  right  of  his  wife,  I  beg  to  inform  you, 
Aat  I  have  not  hitherto  considered  Mr.  John  Calvert  as 
die  landlord  of  the  house  in  Serle  Street;  nor  can  I  pay 
any  rent  to  him,  without  the  risk  of  being  hereafter  called 
■pon  to  pay  it  over  again  to  the  person  who  may  fancy, 
and  perhaps  prove,  he  has  a  better  title.  I  shall  be  at  all 
tiiies  ready  to  pay  the  arrears  to  any  person  who  shall  be 
proved  to  be  either  heir-at-law,  or  otherwise  entitled  to 
receive  it ;  and,  without  wishing  to  dispute  the  connection  by 
Mood  of  Mr.  John  Calvert  to  Mrs.  Mary  WMttaU,  deceased, 
I  must  decfine  taking  upon  myself  to  decide  upon  that  claim, 
widiout  more  satisfactory  proof,  in  a  legal  manner.    I 

™'*^-  E.Frowd:' 

On  the  will  of  Mary  Whittatt  being  produced  in  evi- 
dence, it  was  proved,  that  two  of  the  attesting  witnesses 
KK  2 
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1828.  were  dead;  and  a  witness,  who  proved  the  hand-writing  of 
the  third,  said,  that  he  had  left  this  country  for  India,  as 
a  medical  student,  about  seventeen  years  since,  and  that 
his  sister,  who  resided  at  Bristol,  had  said  a  short  time 
since,  that  he  was  alive,  and  still  in  India,  as  an  army-sur- 
geon. The  lessor  of  the  plaintiff  having  proved  his  title 
as  heir-at-law  to  Mary  Whittall,  it  was  objected,  for  the 
defendant,  that  this  action  eould  not  be  maintained,  as 
he  had  not  previously  been  served  with  a  notice  to  quit; 
but  his  Lordship  was  of  opinion  that  the  defendant's  let- 
ter amounted  to  a  disavowal  or  disclaimer  of  the  plain- 
tiff's title,  and  dispensed  with  the  necessity  of  such  notice. 
The  Jury  accordingly  found  a  verdict  for  the  plaintiff. 
Leave,  however,  was  reserved  to  the  defendant  to  move 
to  eliter  a  nonsuit,  in  case  the  Court  should  be  of  opinion, 
that,  under  the  circumstances,  a  notice  to  quit  should  have 
been  given. 

Mr.  Serjeant  Wilde,  in  the  last  MichaehnasT erm,  accord- 
ingly applied  for  a  rule  nisi,  that  this  verdict  might  be  set 
aside,  and  a  nonsuit  entered,  or  a  new  trial  granted.  Firsts 
as  to  a  new  trial — as  it  was  proved  that  one  of  the  attesting 
witnesses  to  Mary  WhittaWs  will  was  alive,  evidence  of  bis 
hand-writing  was  not  admissible.  At  all  events,  it  should 
have  been  proved  in  what  part  of  In^a  he  was,  so  that  the 
defendant  might  have  an  opportunity  of  inquiring  whether 
or  not  the  statement  made  by  the  sister  of  the  attesting  wit- 
ness was  true.  The  will  was  the  only  evidence  to  shew  that 
Mary  Whittall,  the  devisor,  was  seised  of  the  premises; 
which  was  not  sufficient:  nor  was  it  shewn  that  Margaret 
Hodgson,  the  devisee,  entered  under  it. — Secondly,  as  to 
a  nonsuit — as  the  defendant  held  under  an  assignment  of  a 
lease  from  the  devisee,  to  whose  husband  he  had  paid  the 
rent  as  it  became  diie,  and  as  he  merely  stated  in  his  let- 
ter, in  reply  to  the  demand  for  future  rent,  that  he  did  not 
consider  the  lessor  of  the  plaintiff  as  the  landlord  of  the 
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house,  he  could  not  be  said  to  have  done  any  act  amounting 
to  a  disclaimer  or  denial  of  the  title  of  the  latter.  In  Doe  d. 
Williams  v.  Pasquali  (a),  it  was  held,  that  a  refusal  to  pay 
rent  to  a  devisee  under  a  will,  which  was^contested,  was 
not  such  a  disavowal  of  his  title  as  to  entitle  such  devisee 
to  maintain  ejectment  without  giving  a  previous  notice  to 
quit.  Besides,  here,  the  attorney  of  the  lessor  of  the  plain- 
tiff, by  his  letter  of  the  Sd  November,  treated  the  defendant 
as  his  tenant;  and,  therefore,  he  was  clearly  entitled  to  a 
notice  to  quit. 

Mr.  Justice  Park,  in  the  absence  of  the  Lord  Chief 
Justice,  said,  that,  with  respect  to  the  first  objection,  the 
Court  were  of  opinion,  that  it  was  of  no  weight,  and 
that  evidence  of  the  hand- writing  of  the  attesting  wit- 
ness, who  was  in  India^  was  admissible;  and,  as  to  the 
objection  that  the  will  was  not  of  itself  sufficient  proof 
of  the  seisin  of  the  devisor,  that  the  defendant's  having 
paid  rent  to  the  husband  of  the  devisee  until  her  death, 
she  having  only  a  life-interest,  must  be  considered  con- 
clusive as  against  him.  The  rule,  therefore,  was  order- 
ed to  be  confined  to  entering  a  nonsuit,  on  the  point 
reserved. 

Mr.  Serjeant  Bosanquei,  and  Mr.  Serjeant  Storks,  now 
shewed  cause.  The  letter  written  by  the  defendant  to  the 
attorney  of  the  lessor  of  the  plaintifi;  in  answer  to  that 
shewing  his  title  to  the  premises  and  demanding  rent, 
amounts  to  an  express  disavowal  or  denial  of  such  title; 
and  although  it  has  been  said,  that,  by  the  demand  of  rent  on 
account  of  the  lessor,  the  defendant  had  been  recognized  as 
his  tenant ;  yet  the  latter  asserted  that  he  held  as  tenant  to 
Smatlpiece,  who  was  the  husband  of  the  devisee  for  life ; 
and  that  he  did  not  consider  the  lessor  of  the  plaintiff  as 
the  landlord  of  the  house.     As,  therefore,  the  lessor  of 

(fl)  Pcake'8  Ni.  Pri.  Cas.  196-       Edit.  269. 
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1828.  the  plaintiff  claimed  as  heir-atrlaw,  and  the  defendant^ 
term  expired  on  the  death  of  the  tenant  for  life^  und» 
whom  he  held>  the  former  was  entitled  to  maintain  thb 
action,  without  giving  a  notice  to  quit.  In  Doe  d.  WU- 
Hams  y.  Pasquali,  Lord  Kenyan  said,  that  it  had  been 
held,  that,  if  a  tenant  put  his  landlord  at  defiance,  he 
might  consider  him  either  as  his  tenant,  or  as  a  trespasser; 
afad  in  the  latter  case  need  not  give  him  a  notice  to  quit 
before  he  brought  his  ejectmoit:  and  here  there  was  no 
acknowledgment  by  the  defendant  of  the  plaintiff^is  title; 
but,  on  the  contrary,  he  stated  that  he  held  under  SmaU- 
piece  in  right  of  his  wife,  although  he  must  have  known 
that  all  his  interest  in  the  premises  ceased  at  her  death* 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — ^The  lessor 
of  the  plaintiff  could  not,  under  the  dicumstances,  treat  the 
defendant  as  a  trespasser,  so  as  to  entitle  him  to  maintain 
this  action  without  a  previous  notice  to  quit.  There 
was,  in  point  of  fact,  no  legal  demand  of  possession  on  the 
part  of  the  lessor  of  the  plaintiff;  nor  was  there  any  abso- 
lute disavowal  of  his  title  by  the  defendant.  The  letter  of 
the  plaintiff's  attorney,  of  the  2d  November ,  recognises  the 
defendant  as  tenant,  and  demands  half  a  year's  rent.  To 
this  the  latter  replied,  that  he  had  not  hitherto  considered 
the  plaintiff  as  his  landlord ;  but  that  he  should  at  all  times 
be  ready  to  pay  the  arrears  to  any  person  who  should  be 
proved  to  be  either  heir-at-law,  or  otherwise  entitled  to  re- 
ceive them.  This  case,  therefore,  falls  within  that  of  Doe 
d«  Williams  v.  Pasquali,  where  the  defendant  said  he  was 
ready  to  pay  his  rent  to  any  person  who  was  entitled  to 
receive  it;  but,  doubting  whether  the  will  under  which 
the  devisee  claimed,  was  duly  made,  he  refosed  to  pay 
him.  So  here,  the  lessor  of  the  plaintiff  might  not  have 
been  the  heir-at-law  of  Mrs.  WhittalL  The  defendant 
stated  that  he  did  not  wish  to  dispute  his  connection  by 
blood  to  her,,  but  that  he  would  not  decide  on  his  claim 
without  some  satisfactory  or  legal  proof.    This,  therefore. 
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did  not  amount  to  a  repudiation  of  the  plaintiff's  title,  but        1838. 
was  a  mere  expression  of  doubt  as  to  whether  or  not  he 
waa  the  heir-at-law  of  the  devbee. 

Lord  Chief  Justice  Best. — There  are  two  answers  to 
this  objection.  Let  us  first  look  at  the  situation  of  the 
parties.  Margaret  Hodgson^  the  devisee^  had  originally 
only  a  life-interest  in  the  premises  in  question*  On  her 
marriage  with  Smallpiece,  he  took  only  a  like  interest  for 
die  life  of  his  wife;  at  her  death,  his  right  was  deter- 
mined; and,  as  his  interest  ceased  from  that  moment, 
the  lessor  of  the  plaintiff,  as  heir-at-law  of  the  devisor, 
might  treat  the  defendant  as  a  trespasser.  If  the  de- 
fendant had  ever  paid  rent  to  the  lessor  of  the  plaintiff, 
a  new  tenancy  would  have  been  created ;  but,  when  the 
rent  was  demanded  by  his  attorney  on  his  account,  the  de- 
fendant replied,  that  he  held  as  tenant  to  Mr.  Smal^nece, 
in  right  of  his  wife;  and,  although  he  must  have  been 
aware  of  her  death,  which  put  an  end  to  the  title  of  all 
those  who  claimed  to  hold  under  her,  yet  he  put  the  plain- 
tiff to  the  expense  of  proving  his  title.  His  letter  was  an 
absolute  repudiation  or  disclaimer  of  the  plaintiff's  title. 
If  the  defendant  had  held  under  the  plaintiff's  ancestor, 
the  case  of  Doe  v.  Pasquali  might  have  applied;  but  all 
his  interest  expired  on  the  death  of  the  devisee  for  life. 
Although  I  entertain  the  greatest  respect  for  every  thing 
that  fell  from  Lord  Kenyan,  yet,  as  I  have  often  before  ob- 
served, a  mere  opinion  of  a  Judge  at  Nisi  Prius,  who  is  call- 
ed on  to  decide  in  the  hurry  of  the  moment,  is  entitled  to 
but  little  weight;  and  I  am  seldom  disposed  to  yield 
to  it  as  an  authority.  Even  if  this  case  were  parallel 
with  that  of  Doe  y. 'Pasquali,  I  should  entertain  the  same 
opinion;  because  a  notice  to  quit  cannot  be  required  by  a 
party  holding  adversely ;  but  only  where  there  is  a  subsist- 
ing tenancy  on  both  sides :  nor  is  it  necessary  where  the 
tenant  does  an  act  which  amounts  to  a  disavowal  of  the  ti-* 
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1828.  tie  of  the  landlord.  When,  therefore,  the  defendant's  ten- 
ancy was  put  an  end  to  by  the  death  of  the  tenant  for  life, 
the  heir-at-law  had  a  right  to  treat  him  as  a  trespasser,  and 
might  maintain  this  action  without  giving  him  a  notice 
to  quit ;  and,  as  he  disclaimed  or  denied  the  title  of  the  les- 
sor of  the  plaintiff,  there  appears  to  me  to  be  no  ground 
to  disturb  the  verdict,  to  which  the  plaintiff  was,  injustice 
as  well  as  law,  entitled. 

Mr.  Justice  Park. — I  do  not  rely  upon  the  correspon- 
dence between  the  parties,  as  there  was  never  any  relation 
of  landlord  and  tenant  subsisting  between  the  lessor  of  the 
plaintiff  and  the  defendant.  The  interest  of  the  latter  in 
^the  premises  was  determined  by  the  death  of  Mrs.  SnmB' 
piece^  the  tenant  for  life;  and  the  heir-at-law  might  have 
immediately  commenced  an  action  of  ejectment  against 
him.  But,  in  answer  to  the  demand  for  rent,  which  was 
only  made  sub  modo,  the  defendant  said,  that  he  did 
not  consider  the  lessor  of  the  plaintiff  as  his  landlord,  but 
that  he  held  as.  tenant  to  another.  He  might  have  re- 
quired time,  or  made  a  conditional  ofier;  and  although  he 
stated  that  he  held  as  tenant  to  SmaUpiece  in  right  of  his 
wife,  he  must  have  known  that  his  interest  was  deter- 
mined by  her  death. 

Mr.  Justice  Bubrouoh  was  absent. 

Mr.  Justice  Gaseleb. — The  case  of  Doe  v.  Pasquali 
might  have  applied,  if  the  defendant  had  held  under  Manf 
Whittallf  the  original  devisor,  under  whom  the  plaintiff 
claimed  title  as  heir-at-law;  but  all  the  defendant's  inter- 
est was  determined  on  the  death  of  Mrs.  SnuMpieee,  the 
tenant  for  life,  on  which  the  interest  of  her  husband 
also  ceased.  In  Doe  v*  Pasquali,  Lord  Kenyon  said,  that, 
if  a  tenant  put  his  landlord  at  defiance,  he  might  con- 
sider him  either  as  tenant  or  as  a  trespasser,  and  that,  in 
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the  latter  case,  he  need  not  give  a  notice  to  quit  before  he         1828. 
brought  his  ejectment ;  and  here  the  defendant  expressly 
disavowed  the  title  of  the  lessor  of  the  plaintiff.     This 
rule,  therefore,  must  be  — 

Discharged. 


Robert  Robarts  v.  Charles Robarts.  Am^U^th 

J.  HIS  was  an  action  of  (assumpsit ^  on  a  bill  of  exchange.  The  pUindff 
drawn  by  the  plaintiff  upon  and  accepted  by  the  defendant-  5jfcndil[t°"im 
The  declaration  contained  a  count  on  the  bill,  and  the  of  money,  took 

'  from  him  the 

uanal  money  counts.    The  defendant  pleaded  the  general  following  me- 

issue,  and  the  statute  of  limitations.    At  the  trial,  before  <*  i.o.  u.  ioo^ 

Mr.  Justice  Burroughs  at  Guildhall^  at  the  Sittings  after  30  j^^  n^" 

the  last  Term,  the  plaintiff's  claim  to  the  bill  was  aban-  *;  ^^J  i^tfa, 

Reoelred  SOL 

doned,  as  it  fell  within  the  operation  of  the  statute.    The  c.  R," 

plaintiff  then  gave  in  evidence  the  following  memorandum,  alone ^ru  ^^ 

in  the  defendant's  handwriting: —  ^gS^tlt  did 

«  I.  O.  U.  one  hundred  pounds.  TL^^^ 

Chas»  jRobOfiS^  ment  of  the  ex- 

istence of  the 
prior  debt,  to  as 

August  17th,  Received  fifty  pounds.  the^tuu^^f  °' 


SOth  July,  182L 


Chas.  Robarts^ 
The  statute  also  applied  to  the  above  sum  of  100/.  ac- 
knowledged to  be  owing  to  the  plaintiff  on  the  SOth  July, 
18S1.  It  was  submitted,  that,  as  the  defendant  had  ac- 
knowledged that  he  had  received  SOL  on  the  17th  August, 
in  that  year,  which  was  withii^  six  years  before  the  com- 
mencement of  the  suit;  and  as  such  acknowledgment, 
signed  by  the  defendant,  was  on  the  same  paper  as  the  ad- 
mismon  of  the  previous  debtof  100/.,  itwas  sufficient  to  shew 
that  that  sum  still  remained  due  and  unpaid,  and  was  a  re- 
cognition of  the  debt.'  It  was  also  objected,  that  the  memo- 
randum was  not  admissible  in  evidence,  as  it  had  not  a  re  - 
ceipt  stamp ;  but  Mr.  Justice  Burrough  referred  to  Brookes 
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1828.  ▼.  Dames  {a),  where  it  was  decided,  that  a  paper  in  the  form 
of  a  receipt,  if  not  given  in  evidence  as  a  receipt,  need  not 
bear  a  stamp  (6),  and  the  learned  Judge  expressed  iiimseif 
of  opinion,  that  the  plaintiff  was  only  entitled  to  recover 
the  latter  sum  of  50/.  contained  in  the  memorandum, 
there  being  no  evidence  of  a  subsequent  acknowledgment 
or  admission  by  the  defendant  that  the  former  sum  re- 
mained due.  Leave,  however,  was  given  the  plaintiff  to 
move  that  the  verdict  might  be  increased  to  150/.,  the 
amount  of  both  the  sums  in  the  memorandum,  if  the  Court 
should  be  of  opinion  that  the  admission  of  the  receipt  of 
the  latter  sum  of  50/.  amounted  to  *an  acknowledgment 
of  the  form^  remaining  due,  so  as  to  take  the  case  out  of 
the  operation  of  the  statute.  * 

Mr.  Serjeant  Merewether  now  applied  accordmgly,  and 
submitted,  that  the  defendant's  having  acknowledged  the 
receipt  of  50^  on  the  17th  August,  which  was  within  the 
six  years,  amounted  to  a  recognitbn  or  &n  adoption  of  the 
first  entry,  of  the  30th  July  preceding;  and  more  pardcu- 
larly  so,  as  the  whole  of  the  memorandum  was  in  the 
hand-^writing  of  the  defendant,  and  on  one  piece  of  paper. 

Lord  Chief  Justice  Best. — ^By  the  statute  of  limitations, 
all  actions  upofi  the  case,  other  than  for  daiider,  must  be 
commenced  and  sued  within  six  years  next  after  the  cause 
of  such  actions,  and  not  after;  and  it  appears  in  this  case  that 
the  first  item  in  the  memorandum  signed  by  the  defendant, 
viz.  ''1. 0«  U.  one  hundred  pounds,"  was  not  written  within 
six  years.    If  there  had  been  a  subsequent  acknowledg- 


(a)  2  Carr.  &  Payne,  N.  P.  C.  from  him  the  following  memo- 

186.  randum :  **  Mr.  T.  has  left  in  my 

(5)  So  in  Tfmkmz  v.  Aikhy,  6  bands  200/.,^  it  was  beM,  tbat  tbe 

Barn.  &  Cre8.541»  the  plaintiff,  memorandum  was  admissible  in 

having   deposited  money  in  the  evidence  without  a  stamp, 
hands  of  the  defendant,  received 
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ment  or  promue  by  the  defendant,  by  which  the  sum  first  1829. 
lent  might  be  set  up,  it  would  have  the  effect  of  taking  it 
out  of  the  operation  of  the  statute.  The  question  then  is, 
has  there  been  such  a  promise ;  or  does  the  acknowledg- 
ment  of  the  receipt  of  50/.,  at  the  foot  of  the  memorandum, 
amount  to  such  a  recognition  of  the  first  sum  of  1002. 
being  still  due,  as  to  warrant  a  Jury  to  presume  a  promise 
by  the  defendant  to  pay  it.  There  is,  in  point  of  fact,  no 
such  acknowledgment;  and,  although  both  items  are  writ- 
ten on  the  same  piece  of  paper,  the  mere  statement,  by  the 
defendant,  of  the  receipt  of  50/.  on  the  17th  August^  does 
not  shew  that  the  sum  of  100/^,  which  the  plaintiff  advanced 
to  him  on  the  30th  Jtdy  preceding,  was  still  due.  If  the 
defendant  had,  in  any  terms,  adverted  to,  or  admitted,  the 
&ct  that  the  100/.  had  not  been  paid,  it  would  have  been 
sufficient  to  set  it  up;  but,  as  no  admission  to  that  effect 
was  contained  in.the  paper,  I  am  of  opinion  that  the  plaintiff 
was  only  entitled  t6  recover  the  latter  sum  of  50/.,  and 
consequently,  that  there  is  no  ground  for  disturbing  the 
▼erdict. 

Mr.  Justice  Park. — ^I  am  of  the  same  opinion.  Although 
both  the  items  were  written  on  one  piece  of  paper,  yet  there 
was  no  acknowledgment  by  the  defendant,  that  the  former 
sum  remained  due,  so  as  to  take  it  out  of  the  operation  of 
the  statute.  The  two  items  were  perfectly  distinct.  If  they 
had  been. added  together  at  the  bottom,  the  effect  would 
have  been  altogether  different. 

Mr.  Justice  BuRROUOH. — I  thought,  at  the  trial,  that 
there  must  be,  either  a  promise  by  the  defendant  to  pay 
the  first  item,  within  the  six  years,  as  required  by  the  sta- 
tute, or  such  an  acknowledgment  as  would  take  the  case 
out  of  it.  But  here  there  was  neither;  nor  was  there  any 
admission  on  the  face  of  the  memorandum^  that  the  former 
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1S28.  sum  of  100/.  remained  unpaid.  The  case  of  Scaler  v. 
Jacob  (a)f  appears  to  be  far  stronger  than  this,  and  on 
that  I  acted  at  Nisi  Prius.  There,  my  Lord  Chief  Justice 
and  Mr.  Justice  Gaselee,  were  of  opinion,  that,-  where  a 
defendant  promised  to  pay  a  debt  when  of  ability,  which 
promise  was  made  three  years  after  the  original  cause  of 
action  accrued,  and  within  six  years  of  the  commencement 
of  the  action,  it  was  incumbent  on  the  plaintiiF  to  prove 
that  the  defendant  was  able  to  pay. 


Mr.  Justice  Gaselee  concui^ing — 
(a)3Bing.638. 


Rule  refused. 


?J^^^  Andrews,  Gent.  One,  &c.  r.  Dally. 

By  •  priTste  act  JL  HIS  was  an  action  brought  by  the  plaintiff,  an  attor* 

^e^ezpcma  at-  ^^7 9  against  the  defendant,  the  clerk  to  certain  commis- 

tending  its  i^  sioucTs  named  in  an  act  of  Parliament,  passed  in  the  tkird 

Ing  were  direct-  * 

ed  to  be  paid  out  year  of  his  present  Majesty  (c.  lyii.),  intituled  ''An  act  to 

edor  levied,  or  establish  a  market  for  the  sale  of  butcher's  meat  and  other 

te1t**^he^-  articles,  and  to  repair  and  amend  certain  joads,  in  the 

tomeywhopre-  town  or  tithinc  of  Bojrnar,  in  the  county  of  Sussex ;"* 

pared  and  ioll-  o  o 

dted  the  act,  which  act  was  amended  by  another  act  passed  in  the  sixik 

to!he*^wm^-  year  of  his  Majesty's  reign  (c.  cxxjcv.);  to  recover  the 

gioneri  named  amount  of  his  bill  of  costs  for  busincss  done  by  him  in 

In  it,  for  the  '' 

amount  of  hii  drawing,  soliciting,  and  procuring  the  above  acta  to  be 

Ull: — Hsldt  . 

that  be  wai  passed. 

5?I?f  ill -!r.       The  6th  section  of  the  former  act  enacted,  that  no  act 

tnat  tnere  were 

suflident  funds  of  the  Commissioners  should  be  valid,  unless  done  at  a  cre- 

In  the  hands  of  .... 

the  commisrion-  neral  or  special  meeting,  at  which  three  commissioners  at  the 

been^raiMd  or  ^^ast  should  be  present.   By  the  15th  section  it  was  enacted, 

kTied  by  toib  f)^^^  ^he  commissioners  were  to  sue  and  be  sued  in  the  name 

or  otherwise,  to 

satisfy  his  de-  of  their  clerk.    The^^th  section  directed,  that  all  tolls,  du- 
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ties,  &C.9  to  be  collected  and  levied  under  the  act,  should,  1828. 
in  the  first  place,  be  applied  in  discharging  the  costs 
and  expenses,  incurred  in  drawing,  soliciting,  and  pass- 
ing the  act.  The  S6th,  45th,  46th;  and  53d  sections 
contained  similar  provisions.  And  the  2d  section  of  the 
6  Geo,  4,  enacted,  that  the  expenses  of  passing  that 
act  should  be  paid  by  the  commbsioners,  out  of  the  mo* 
niea  then  raised  or  levied  under  the  3  Geo.  4,  or  out  of 
the  monies  or  funds  that  should  be  raised  or  levied  by 
virtue  of  the  6  Geo.  4. 

At  the  trial,  before  Mr.  Justice  Burroughs  at  West- 
ndngter^  at  the  Sittings  after  the  last  Term,  the  plaintiff 
failed  in  proving  that  three  commissioners  had  been  pre- 
sent at  a  general  or  special  meeting,  previously  to  the 
commencement  of  the  action,  to  allow  or  sanction  the 
l>iU  which  was  the  foundation  of  the  plaintiff's  claim ; 
and,  the  objection  being  urged  for  the  defendant,  it 
was  answered  that  the  6th  section  of  the  3  Geo.  4  ap- 
plied only  to  acts  done  by  the  commissioners;  and  that 
the  costs  of  preparing  and  passing  the  acts  were  express- 
ly provided  for.  No  evidence,  however,  was  offered 
by  the  plaintiff,  that  any  n^.onies  had  been  raised  un- 
der either  of  the  acts,  by  tolls  or  otherwise;  on  which 
it  was  objected,  that  the  plaintiff  should  at  least  have 
shewn  a  retainer,  duly  authorized  by  a  meeting  at  which 
three  commissioners  were  present;  and  that  there  were, 
in  Ae  liands  of  the  commissioners,  futtds  levied  under  the 
acts,  sufficient  to  defray-  the  expenses  of  passing  them. 
The  learned  Judge  held  the  objection  to  be  well  founded, 
and  directed  a  nonsuit;  giving  the  plaintiff  leave  to  move 
to  set  it  aside,  in  case  the  Court  should  be  of  opinion  that 
he  was  entitled  to  recover. 

Mr.  Serjeant  Merewethernow  applied  accordingly,  and 
submitted,  that,  as  the  plaintiff  did  not,  by  this  action,  seek 
to  cha^e  the  commissioners  for  any  act  done  by  them  as 
such;  and  as  both  the  acts  of  Parliament  contained  spe> 
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cific  directions  for  the  payment  of  the  costs  and  expenses 
of  passing  them ;  it  was  not  incumbent  on  the  plaintiff  to 
shew  a  retainer  authorized  by  three  commissioners  at  a 
meetbgi  according  to  the  provisicms  of  the  6th  section  of 
the  3  Geo.  4;  nor  was  it  necessary  .for  him  to  shew  that 
the  commissioners  had  sufficieat  funds  in  their  hands  to 
defray  the  plaintiff's  charges  for  procuring  the  acts,  as  sudi 
charges  had  been  expressly  provided  for,  and  were  direct- 
ed to  be  paid  out  of  the  monies  first  raised. 

Lord  Chief  Justice  Bbst. — ^The  plaintiff  offered  no  evi- 
dence, jior  was  he  prepared  to  prove,  at  the  trial,  that  die 
conmiissioners  had  in  their  hands  any  funds  which  had 
been  raised  oit  levied  under  the  acts,  and  out  of  which  the 
expenses  of  soliciting  and  passing  them  could  have  been 
discharged,  I  am,  therefore,  of  opinion  that  the  action 
was  not  maintainable.  It  must  be  recollected  that  the  com- 
missioners act  gratuitously,  and  are  not  personally  lia- 
ble. The  25th  section  of  the  3  Geo.  4  enacts,  that  tiie 
tolls  and  duties  to  be  levied  under  that  act  shall  in  the  first 
place  be  applied  in  discharging  the  costs  of  passing  the 
act;  and  the  2d  section  of  the  6  Geo.  4  enacts,  that  the 
expenses  of  passing  that  act  shall  be  paid  by  the  commis- 
sioners, out  of  the  monies  then  raised  under  the  first  act, 
or  out  of  the  monies  to  be  raised  by  virtue  of  the  second* 
It  was  not  intended  that  the  commissioners  should  pay 
those  costs  out  of  their  own  pockets.  They  acted  as  such 
on  the  faith  of  receiving  tolls ;  and,  until  it  was  shewn  that 
they  had  raised  a  sum  sufficient  to  satisfy  the  plaintiff's 
demand,  he  could  not  be  entitled  to  recover.  He  should 
have  proved  that  they  had  enough  money  in  their  hands, 
arising  from  the  tolls,  to  satisfy  the  whole  of  hb  demand. 
With  respect  to  the  objection  as  to  the  want  of  a  retainer 
by  three  commissioners,  at  a  meeting  convened  pursuant 
to  the  act,  it  is  unnecessary  to  give  any  <ypinion« 

Per  Curiam.  Rule  refused. 
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1828. 

9 

Murphy  and  Another  r.  Bell.  .    .,    - . 

Jpnl  28M. 

J.  HIS  was  an  action  of  aatumpsiiy  on  a  policy  of  assur-  a  policy  of  as- 
ance.    The  declaration  stated,—**  That  the  plaintiffs,  by  ed'ArfoUoJang 
the  names  and  description  of  J".    ^  E.  Murphy,  or  as  *^^"**J  "  ^***. 
agents,  as  well  in  their  own  names,  as  for  and  in  the  name  and  merchan-' 
and  names  of  all  and  every  other  person  or  persons  to  m'^  as^con-"^ 
whom  the  same  did,  might,  or  should  appertain,  i^  part  or  f^^^H^ 
in  all,  did  make  assurance  and  cause  themselves  and  every  «>«"  *»  this 

policTi  are  and 

of  them  to  be  insured,  lost  or  not  Ipst,  at  and  from  London  shall  be  valued 
to  Corkf  including  the  risk  in  craft  to  and  from  the  vessel,  ^^^^  yl\^  at 
upon  any  kind  of  goods  and  merchandizes,  and  also  upon  ^^^i^^^^ 
the  body,  tackle,  &c.,  of  and  in  the  good  ship  or  vessel  ^^  to  be 
called  the  Zephyr ^  beginning  the  adventure  upon  the  said  ^t  proof  of  in- 
goods  uid  merchandizes,  from  the  loading  thereof  aboard  |hauhe~pdicy ' 
the  said  ship,  at  London,  upon  the  said  ship,  &c.  and  so  ^«s  ^o^^*  under 

,       1,  .  ,        \  ,  ,     ,        ,  1       the8tatutel9 

should  contmue  and  endure  her  abode  there,  upon  the  Geo,  2,  c.  37, 
said  ship,  &c. ;  and,  further,  until  the  said  ship,  with  all 
ber  ordnance,  tackle,  apparel,  &c.,  and  goods  and  merchan- 
dizes whatsoever,  should  be  arrived  at  Cork,  upon  the 
said  ship,  &c.,  until  she  should  have  moored  at  anchor 
twenty-four  hours  in  good  safety ;  and  upon  the  goods  and 
merchandizes,  until  the  same  should  be  there  discharged 
and  safely  landed.  That  the  said  ship,  &c.,  goods  and  mer^ 
chandizes,  &c.,  for  so  much  as  concerned  the  assured  and 
assurers  in  that  policy,  were  and  should  be  valued  ^Xfiee 
tierces  coffee,  valued  at  9!tL  per  tierce,  say  1S5/.  That 
poUey  to  be  deemed  sufficient  proof  of  interest"*  The 
declaration — after  setting  out  the  policy,  and  mutual 
promises,  then  averred— that,  while  the  ship  was  in  the 
River  Thames,  to  wit,  on  &c.,  the  said  ship,  having  the 
said  goods  aboard  thereof  as  aforesaid,  was,  by  a  peril, 
loss,  and  misfortune,  to  wit,  by  means  of  the  great  heat  of 
the  sun,  and  the  dry  weather,  greatly  damaged  and  opened 
in  her  seams,  and  between  her  planks,  rendered  leaky, 
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and  greatly  filled  with  water,  and  the  goods  thereby  then 
and  there  were  wetted,  damaged,  and  wholly  spoiled,  and 
rendered  of  no  use  or  value  to  the  plaintiffs.  The  defen- 
dant pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Ouild- 
hall,  at  the  Sittings  after  Easter  Term,  1827,  the  question 
was,  whether  or  not  the  ship  was  sea-worthy  at  the  time 
she  left  J^ondoH  for  Cork.  The  Jury,  after  hearing  much 
contractictory  eyidence  on  this  point,  which  was  ftiUy 
summed  up  to  them  by  the  Lord  Chief  Justice,  found  a 
verdict  for  the  plaintiffs. 

Mr.  Serjeant  Wilde,  in  the  last  Trinity  Term,  moved  for 
a  new  trial,  on  the  ground  that  the  verdict  was  against  the 
weight  of  evidence;  and  also  in  arrest  of  judgment,  on  the 
ground  that  the  policy,  as  set  out  in  the  declaration,  was  void, 
under  the  statute  19  Geo.  S,  c.  37,  s.  1  (a),  it  being  agreed 


(o)By  which— after  redting  that 
it  had  been  found  by  experieDce, 
that  the  making  asaurancefi,  in- 
terest  or  no  interest^  or,  without 
jvrther  proof  of  interett  than  the 
poliey,  had  been  productive  of 
many  pernicious  practices,  where- 
by great  numbers  of  ships,  with 
their  cargoes,  had  either  been  frau- 
dulently lost  and  destroyed,  or 
taken  by  the  enemy  in  time  of  war; 
and  that  such  assurances  had  en- 
couraged the  exportation  of  wool^ 
and  the  carrying  on  many  other 
prohibited  and  clandestine  trades, 
which,  by  means  of  such  assur- 
ances, had  been  concealed,  and 
the  parties  concerned  secured 
from  loss,  as  well  to  the  diminu- 
tion of  the  public  revenue,  as  to 
the  great  detriment  of  fair  traders; 


and  by  introdudng  a  misduevous 
kind  of  gaming  or  wageriagv  un- 
der the  pretence  of  assuring  the 
risque  on  shipping  and  £ur  trade, 
the  institution  and  laudable  des^ 
of  making  assurances  had  been 
perverted,  and  that  whidi  was  in- 
tended for  the  encouragement  of 
trade  and  navigation  had,  in  many 
instances,  become  hurtful  of,  and 
destructive  to  the  same, — ^for  re- 
medy thereof,  it  was  oiacted,— 
**  That,  from  and  after  the  Ist 
August,  1746,  no  assurance  or  as- 
surances shall  be  made  by  any  per- 
son or  persons,  bodies  cotpoau 
or  politic,  on  any  ship  or  slups  be- 
longing to  his  Majesty,  or  any  of 
his  subjects,  or  oa  any  goods,  mer- 
chandizes, or  effects,  ladan  or  to 
be  laden  on  board  of  any  sudi  sb^ 
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that  the  production  of  the  policy  should  dispense  with         ]828. 
farther  proof  of  interest. 

Mr.  Serjeant  Taddy^  in  the  course  of  the  same  Term^ 
shewed  cause  against  the  rule  for  a  new  trial,  when — 

The  Court  said,  that  it  could  only  be  granted  on  payment 
of  costs;  and  they  ordered  the  rule  to  be  enlargedi  for  the 
purpose  of  affording  the  parties  an  opportunity  of  coming  to 
an  amicable  arrangement ;  which  not  having  been  effected — 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  term,  shewed 
cause  against  the  motion  in  arrest  of  judgment.  The  sole 
object  of  the  legislature  in  passing  the  statute  19  Geo.  2, 
was,  to  prevent  gaming  by  means  of  wagering  policies, 
where  the  party  insuring  has,  in  point  of  fact,  no  interest 
to  insure.  But  the  policy  in  question  does  not  fall  either 
within  the  spirit  or  the  letter  of  the  act;  for  it  distinctly 
appears  that  the  plaintiffs  had  an  insurable  interest.^  It  is 
quite  clear  that  they  had  goods  on  board,  as  it  was  stipu- 
lated that  they  should  be  valued  at  five  tierces  coffee, 
valued  at  271,  per  tierce.  The  plaintiffs,  therefore,  sought 
to  be  indemified  in  respect  of  an  existing  interest;  and 
the  clause  immediately  following  the  valuation,  viz.  "  this 
policy  to  be  deemed  sufficient  proof  of  interest,*'  must  be 
taken  to  mean  that  the  policy  should  be  proof  of  ^A^  amount 
of  the  interest,  or  of  the  value  of  the  goods  insured.  It  is 
in  effect  a  valued  policy;  and  does  not  dispense  with  proof 
of  the  existence  of  an  insurable  interest.  In  Grant  v. 
Parkinson  (a),  it  was  held,  that  profits  expected  to  arise 
firom  a  cargo  of  goods  might  be  insured;  and  the  policy 
in  that  case  contained  a  clause,  stipulating,  that,  **  in  case 

or  ships,  interest  or  no  mtereit,  or  null  and  void  to  all  intents  and 

wUkeut  Jvrther  proof  of  interest  purposes." 

than  the  policy,  or  by  way  of  gam-         (a)  Park  on  Insurance,  6  Edit. 

ing  or  wagering,  or  without  bene-  354;  S,  C  6  Term  Rep.  483^  n. ; 

fit  of  salvage  to  the  assurer;  and  3  Bos.  &  PuL  05,  n. 

that  erery  such  assurance  shall  be 

VOL.  I.  L  L 
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1828.  of  loss,  the  profits  should  be  valued  at  1000£»  without  any 
other  voucher  than  the  policy  :**  and  it  was  insisted  that  this 
rendered  the  policy  void ,  as  well  within  the  letter  as  within 
the  spirit  of  the  act.  The  point  was  saved  by  Lord  Mans- 
Jield^  who,  after  argument  in  banc,  said:  *^  On  the  con- 
struction of  the  act,  it  has  uniformly  been  held,  that  a 
valued  policy  is  not  void.  It  is  incumbent  on  the  plaintiff 
to  prove  some  interest;  but  it  is  not  necessary  to  go  into 
the  whole  value.  The  meaning  of  the  policy  is,  not  to 
evade  the  act  of  Parliament,  but  to  avoid  the  difficulty  of 
going  into  an  exact  account  of  the  quantum.  I  cannot  dis- 
tinguish it  from  a  valued  policy;  there  is  no  pretence  for 
saying  it  is  a  wagering  one."  That  case  is  far  stronger 
than  the  present.  There,  the  insurance  was  effected  on 
expected  profits ;  whilst  here,  the  coflee  was  on  board ;  and 
it  was  agreed  to  be  valued  at  a  certain  price  per  tierce,  in 
order  that  the  plaintiffs  might  not  be  compelled  to  go  mto 
the  evidence  of  the  value:  but  they  were  still  bound  to 
prove  that  they  had  an  interest  in  the  goods  insured.  So, 
in  Da  Costa  v.  Firth  (a),  where  an  insurance  was  made 
upon  any  of  the  packet-boats  that  should  sail  from  Lisbon 
to  Falnumth,  or  such  other  port  in  England  as  his  Majesty 
should  direct,  for  one  year,  upon  any  kinds  of  goods  and 
merchandizes  whatsoever;  and  it  was  agreed  that  the 
goods  should  be  valued  at  the  sum  insured  on  such  packet- 
boats  without  further  proof  of  interest  than  the  policy; 
it  was  held  to  be  an  exception  out  of  the  statute  19  Geo.  S, 
and  a  mixed  policy,  viz.  partly  a  wager-policy,  partly  an 
open  one;  and  a  valued -poWcj^  and  fairly  so,  without  fraud 
or  misrepresentation:  and  therefore,  that,  a  loss  having 
happened,  the  assurer  was  entitled  to  recover.  So  here, 
as  this  was  not  a  gaming  or  wagering  polioy,  but  in  the 
nature  of  a  valued  policy,  it  does  not  fall  within  the  spirit 
of  the  act;  and  even  assuming  that  it  did,  it  does  not  come 
within  the  words  or  letter  of  the  statute,  which  only  avoids 

(a)  4  Burr.  1966 ;  S,  C.  Park  on  Insurance,  6  Ed.  3^. 
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asBunnces  made  "  without  further  proof  of  interest  than 
the  policy:"  whereas,  here,  the  words  are,  **  this  policy 
to  be  deemed  stgficient  proof  of  interest;"  and  such  in- 
terest applies  only  to  the  vahuxiion  of  the  coffee,  or  the 
amount  of  the  plaintiff's  interest  therein.  If  a  particular 
•  form  of  conviction  be  given  by  statute,  the  exact  words 
must  be  followed,  and  the  slightest  deviation  will  render 
it  void.  So,  here,  the  words  of  the  statute  must  be  taken 
literally,  and  if  the  clause,  that  the  policy  was  to  be 
deemed  sufficient  proof  of  interest,  be  confined  to  the 
proof  of  the  value  of  the  coffee,  it  is  a  bond  fide  policy, 
and  does  not  fall  within  the  meaning  of  the  statute. 

Mr.  Serjeant  Wilde ^  in  support  of  the  rule. — The  ob- 
ject of  the  statute  was,  to  prevent  insurances  which  had 
DO  actual  reference  to  trade  or  commerce;  and  the  le- 
gislature thought  it  necessary  to  check  gaming  or  wa- 
gering policies,  and  to  fix,  by  positive  rules,  what  pro- 
perty a  party  might  be  permitted  to  insure;  and  if  it  could 
be  made  to  appear  that  the  interest  proved  was  merely  to 
eover  a  wager,  in  order  to  evade  the  statute,  there  can  be 
do  doubt  but  that  such  a  policy  would  be  void.  The  sta- 
tute was  not  passed  to  remedy  speculative  evils ;  but  to 
prevent  pernicious  practices,  or  political  ofiences;  and  it 
expressly  enacted,  that  no  assurance  should  be  made  on 
ships  or  goods,  **  without  fiirther  proof  of  interest  than  the 
policy."  That  must  be  taken  to  refer,  not  to  the  amount  or 
MilMe,  but  to  the  existence  of  interest;  and  the  Courts 
have  been  anxious  to  give  fiill  effect  to  that  object. 
It  is  not  necessary  that  the  precise  form  of  words  con- 
tuned  in  the  act  should  be  used ;  but  if  a  policy  fall  within 
Uie  meaning  of  the  statute,  it  is  v6id  to  all  intents  and  pur- 
poses; and  the  intention  of  the  parties  must  be  looked  at. 
Even  an  insurance  on  a  ship  is  void,  if  no  further  proof  of 
interest  be  required  than  the  production  of  the  policy.  Al« 
though  it  has  been  said  that  the  clause  in  question  must  be 
taken  to  spply  to  the  valuation  of  the  coffee,  or  amount  of 

L  l2 
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1828.  the  plaintifTs  interest^  yet  the  word  inieregt  is  a  technical  ex- 
pression, when  used  in  the  hody  of  a  policy,  and  must  be 
taken  in  its  usual  and  accustomed  sense,  or  according  to 
mercantile  acceptation;  and,  if  so,  it  must  refer  to  the 
thing  insured,  as  well  as  to  its  amount  or  value.  The  sub- 
ject-matter of  Taluation  forms  a  complete  and  independent 
clause  in  a  policy*  In  Grant  v.  Parkinson,  the  policy  was 
a  valued  policy,  as  it  was  declared,  that,  in  case  of  loss, 
the  profits  should  be  valued  at  1000^;  and  the  basis  of 
the  insurance  was,  the  profits  expected  to  arise  on  a  car- 
go of  molasses  belonging  to  the  plaintiff,  who  had  a  con- 
tract with  government,  to  supply  the  army  with  spruce 
beer;  and  it  was  not  to  be  destined  to  any  particular 
place.  The  policy,  therefore,  was  not  meant  to  evade  the 
statute,  but  merely  to  avoid  the  diflSculty  of  going  into  an 
exact  account  of  the  quantum  or  value ;  not  of  the  existence 
of  an  interest  in  the  thing  insured.  In  Da  Costa  y.  Firth, 
the  Court  decided  that  the  policy  was  good  within  the 
exception  of  the  statute;  which  says  (a),  that  policies 
in  a  particular  form  shall  be  void,  except  on  effects  from 
any  port  in  Europe  or  America,  in  the  possession  of  the 
Crowns  of  Spain  or  Portugal.  ^^^  ^^  ^^^ 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court  as  follows: — In  the  argument  of  the  plaintiffs' 
counsel,  it  has  been  assumed,  that  the  ^ofe  object  of  the 
statute  19  Cueo.  2  was,  to  prevent  gaming  under  the  pre- 
tence of  insuring  against  the  perils  incident  to  navigation* 
On  this  assumption,  he  has  insisted,  that,  if  it  appear  not 
that  a  policy  is  a  gaming  policy,  and  the  precise  words 
specified  in  the  act  be  not  used,  the  case  is  not  within  the 
statute*  The  preamble  of  the  act  shews  that  gaming 
was  the  least  of  the  evils  that  the  Legislature  proposed  to 
remedy.  Adventures,  on  which  gambling  policies  might 
be  made,  that  were  not  likely  to  be  undertaken  for  the 

{a)  Section  3. 
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other  purposes  which  it  was  the  object  of  the  statute  to  1828, 
prevent^  are  estempted  from  its  operation.  The  preamble 
states,  that  poKcies  of  insurance,  with  clauses  ot  interest  or 
no  interest y  or  such  as,  in  case  of  loss,  made  the  policies 
sufficient  proof  of  interest ^  were  used  to  protect  persons 
who  were  carrying  on  illegal  traffic,  and  were  made  the 
means  of  profiting  by  the  wilful  destruction  and  capture  of 
ships.  Privateers,  which  carried  no  cargoes,  and  the 
crews  of  which  were  composed  of  more  persons  than  it 
was  safe  to  trust  with  the  secret  that  the  ships  were  to 
be  wilfully  destroyed,  or  purposely  exposed  to  capture — 
ships  going  to  the  territories  of  Spain  or  Portugal^  which 
were  not  likely  to  export  wool  (the  exportation  of  which 
was,  in  George  the  Seconds  reign,  the  thing  most  dreaded 
by  politicians),  or  any  other  raw  materials,  or  to  import 
any  articles  that  could  interfere  with  the  monopoly  otBri^ 
iish  manufactures — ^were  exempted  from  the  operations  of 
the  act.  That  shews  that  gambling  was  not  the  only  thing 
to  be  guarded  against.  If  a  policy  contain  words  to  the 
flame  effect  as  those  enumerated  in  the  act,  the  case  is 
within  it,  although  it  may  be'  manifest  that  it  is  not  a  gam- 
ing insurance.  The  temptation  to  fraudulent  insurances 
is  very  great.  The  object  to  be  attained  by  them  is  often 
easily  accomplished;  and  the  consequences  to  that  most 
valuable  class  of  men,  under-writers,  and  to  seamen, 
whose  lives  are  often  put  in  hazard,  owing  to  such  in- 
surances,  are  dreadftd.  The  case  of  The  King  v.  CodUn, 
Easterby  and  M^Farlane  (a),  in  which  I  was  counsel 
for  two  of  the  prisoners,  and  others  that  have  been 
brought  before  Courts  of  justice,  prove  that  such  frauds 
are  committed.  We  cannot  too  strongly  enforce  all  the 
provisions  of  this  statute.  If  we  hold, 'that  policies  not 
containing  the  words  recited  in  the  statute,  and  which  are 
not  gaming  policies,  are  valid,  we  shall  render  inopera- 

(a)  East's  P.O.  Addenda  xxvii;      by  Curwood,  346;  2  Russell  on 
S.  C.  1  Hawkins's  P.  C,  8  Ed.      Crimes,  1738. 
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tiTe  its  prorisions  against  fraudulent  insurances,  and  such 
as  encourage  clandestine  trade.  The  act  does  not  say, 
that  policies  containing  certain  specified  words  shall  be 
▼oid,  but  that  '^  no  assurances  shall  be  made,  inieresi  or 
no  interest  i  orwithoutfuriherproqf  of  interest  than  the  po- 
Uey.*  The  meaning  of  this  clause  is,  that  no  insurance 
shall  be  effected  by  a  policy  so  worded  as  to  aitide  the  as- 
sured to  recover,  against  the  under-writers,  a  certain  stipu- 
lated sum  of  money,  whether  he  had  any  interest  in  the 
ship  or  cargo,  or  not;  or  to  bind  the  under-writer  not  to 
require  any  more  proof  of  the  assured's  interest,  than  the 
admission  of  such  interest  on  the  policy.  Whatever 
words  may  be  used,  if  that  be  the  effect  of  the  policy,  no 
action  can  be  maintained  on  it  This  is  the  only  construc- 
tion that  can  restrain  the  practices  intended  by  the  act  to 
be  prevented;  and  which  is  according  to  the  import  of  the 
words  used  by  the  Legislature.  It  was  thought,  at  one 
time,  that  all  valued  policies  were  within  the  act;  andj 
when  one  considers  that  frauds  by  the  loss  of  ships  may  be 
accomplished  by  means  of  policies  in  which  a  higher  value 
is  put  u^  n  articles  insured  than  they  are  worth,  there  was 
reason  for  thinking  so.  But  the  case  of  Ijewis  v.  JZiicit- 
er  (a)  has  determined,  that  policies  only  covering  the  prime 
east  of  the  goods^  are  valid.  In  the  case  of  Grant  v. 
Parkinson^  the  policy  declared,  "  that,  in  case  of  loss,  the 
profits  should  be  valued  at  1000/.,  without  any  other 
voucher  than  the  policy.'*  Lord  Mansfield,  at  first,  thought 
that  the  policy  was  void.  On  fiirther  consideration,  his 
Lordship  said,  *^  it  is  incumbent  on  the  plaintiff  to  prove 
some  interest.  The  meaning  of  the  policy  is,  not  to  evade 
the  act  of  Parliament,  but  to  avoid  the  diflSculty  of  going 
into  an  exact  account  of  the  quantum.  I  cannot  diatin^ 
guish  it  from  a  valued  policy."  If  a  policy,  however,  dispense 
altogether  with  proof  of  interest,  it  is  within  the  act^  and 

(a)  2  Burr.  1167;  S.  C.  Park  on  Insurance,  6  Ed.  353. 
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▼<Hd.  If  th«  plaintiff  must  prove  his  intereBt,  and  the  po- 
licy only  save  him  the  trouble  of  shewing  its  value,  it  is  a 
valued  policy,  and  good.  Let  us  try  the  validity  of  the 
policy  on  which  this  action  is  broughti  by  this  test.  The 
words  of  the  policy  are,  **  the  goods  and  merchandizes  for 
ao  much  as  concern  the  assured  and  assurers,  are,  and 
shall  be,  valued  at  Jive  tierces  coffee,  valued  at  27/.  per 
tierce,  say  1S5/.  Tide  policy  to  be  deemed  ewffioient  proof 
of  interest.^  That  is  a  full  admission  of  all  that  the  assured 
-would  be  required  to  prove,  as  well  with  respect  to  his  hav'- 
ing  goods  on  board,  as  to  the  value  of  those  goods.  The 
words  "  shall  be  valued  sXfve  tierces  coffee^  admit  that 
five  tierces  of  coffee,  belonging  to  the  plaintiffs,  were  on 
board.  That  would  dispense  with  the  necessity  of  prov- 
ing that  any  coffee  belonging  to  the  plaintiffs  was  on  board. 
The  words  **  this  policy  to  be  deemed  sufficient  proof  of 
interest!^  are  of  precisely  the  same  import  as  tiie  words, 
"  without  farther  proof  of  interest  than  the  policy.'*  As, 
therefore,  no  inquiry  was  to  be  made  whether  the  assured 
had  any  property  in  the  ship,  or  not,  it  is,  in  effect,  an  in- 
surance  interest  or  no  interest.  We  are  of  opmion  that  the 
judgment  must  be  arrested. 

Rule  absolute. 


1828. 


Wadsworth  r.  Gibson. 

JMIR.  Serjeant  E.  Lowes  applied  for  a  rule  nisi,  to  dis- 
pense with  bail  being  put  in  upon  the  writ  of  error  allow- 
ed and  served  in  this  cause,  on  an  affidavit,  which  stated, 
that  a  writ  of  capias  ad  respondendum  was  sued  out  of 
this  Court,  into  the  county  palatine  of  Lancaster,  to  which 
the  defendant  appeared ;  that  the  plaintiff  declared  in  a 
plea  of  trespass  on  the  case,  laying  the  v6nue  in  Lanca- 
shire; to  which  the  defendant  did  not  plead,  but  allowed 
judgment  to  go  by  default ;  that  a  writ  of  inquiry  was  ex- 
ecuted in  the  county  palatine  of  Lancaster,  and  final 


Thursdaffp 
April  9gth. 

Bail  in  error  re* 
(^ulred  by  the 
Stat  6  Geo,  4,  c 
96,  s.  1,  (which 
was  passed  to 
prevent  frivolous 
writs  of  error), 
cannot  be  dis- 
pensed withy 
although  there 
be  error  in  form 
on  the  iace  of 
theie^ord. 


son 
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judgment  was  signed  on  the  S8th  instant;  that  a  wnt  of 
error  had  bsued,  which  had  heen  duly  allowed  and  serv- 
ed; and  that  such  writ  was  not  for  delay;  hut  that  it  was 
the  intention  of  the  defendant  to  assign  for  error,  the  want 
of  an  original  writ;  which  is  good  and  substantial  error. 
The  learned  Serjeant  submitted,  that»  although  the  statute 
6  Geo.  4y  c.  96,  s.  1  enacted,  that,  in  all  judgments  there- 
after to  be  given  in  personal  actions,  execution  should  not 
be  stayed  or  delayed  by  writ  of  error,  without  the  order 
of  the  Court,  unless  a  recognizance^  with  condition,  accord- 
ing to  the  Stat.  SJac.  1,  was  first  acknowledged  in  tfie 
same  Court;  yet  that  the  statute  6  Geo.  4,  was  passed  to 
^Tevent frivolous  writs  of  error  only;  whilst  here  there  was 
manifest  error  on  the  record,  as  an  original  writ  cannot  be 
issued  into  a  county  palatine. 


But  the  Court  held,  that  the  defendant  was,  at  all  events, 
bound  to  put  in  bail;  and  that,  as  the  error  assigned  was 
a  mere  formal  objection,  he  was  not  entitled  to  any  indul- 
gence. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
motion. 


Thursday, 
April  29VA. 


Da  VIES  and  Another,  Assignees  of  How,  a  Bankrupt,  v, 
Wilkinson. 


Where  a  ptrty  J  HIS  was  an  action  ot  assumpsit y  brought  by  the  plaiu- 
•ue  on'a  policy  tifTs,  to  recover  the  sum  of  1772.  6^.  Icf.,  the  balance  of 
and  hMTrsoT'  P^'cmiums  of  insurance  alleged  to  be  due  from  the  defen- 
Hen  on  the  good!  Jant  to  the  bankrupt's  estate.     Tht  first  count  of  the  de- 

iniured  thereby,  *  •' 

hemaysetoffthe  claratiou  Stated,  that  the  defendant  was  indebted  to  How, 

amount  of  a  loss 
incurred  before 

the  arrival  of  the  goods,  in  an  action  for  premiunu ,  bronght  by  the  assignees  of  the  nndcarwritcr 
who  subscribed  the  policy,  and  who  became  bankrupt  since  the  loss.  Therefore,  an  inaaranoe 
broker,  haTing  been  sued  by  assignees  of  a  bankrupt,  for  premiums  received  by  him  on  policies  sob- 
scribed  by  the  bankr^t:— J7eU,  that  the  defendant  might  set  off  a  loss  on  goods  in  one  of  those 
policies  effected  in  his  own  name  by  the  order  of  his  principals,  although  the  goods  belonged  to 
the  priodpals,  the  broker  having  a  lien  on  them. 
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before  his  bankruptcy,  in  the  sum  of  500^.,  for  certain  pre- 
ipiomd  of  insurance  before  then  due  and  payable  from  the 
defendant  to  the  bankrupt,  in  respect  of  the  latter  having 
under-written  and  subscribed  divers  policies  of  insurance 
for  the  defendant,  for  and  on  account  of  the  defendant  and 
divers  other  persons,  for  the  insurance  of  divers  large 
sums,  upon  divers  ships  and  vessels,  and  upon  divers 
goods  and  merchandizes,  and  the  freights  of  and  to  be 
earned  by  the  said  ships,  on  divers  voyages,  by  the  bank- 
rupt, before  his  bankruptcy,  insured  for  the  defendant, 
and  at  his  request.  The  second  count  was  on  a  quantum 
meruit  f  to  which  were  added  the  common  money  counts, 
in  all  of  which  the  defendant  was  stated  to  have  been  in- 
debted to  the  bankrupt  before  his  bankruptcy.  The  de- 
fendant pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild" 
hall,  at  the  Sittings  after  the  last  Trinity  Term,  it  was 
admitted,  by  the  respective  attomies  for  the  parties,  that 
the  defendant  was  indebted  to  the  bankrupt's  estate  for 
premiums,  in  the  sum  of  177/.  GsAd.;  that  the  bankrupt 
subscribed  a  policy  on  goods  by  the  ship  Nestor,  fromZoti- 
don  to  New  York,  effected  by  and  in  the  name  of  the  de- 
fendant, for  200/.,  on  which  a  loss  had  occurred,  amount- 
ing, on  the  bankrupt's  subscription,  to  181/.  10«.  8</.,  and 
that  the  goods  insured  by  the  policy  were  not  the  goods 
of  the  defendant  It  further  appeared,  that  the  defendant 
effected  the  policy  on  the  goods  by  the  Nestor,  by  the  or- 
der of  Thompson  ^  Co.  of  Leeds,  to  whom  they  belonged; 
and  that,  at  the  time  of  effecting  the  insurance,  they  were 
indebted  to  the  defendant  in  1000/. ;  and  that  such  sum 
still  remained  due.  For  the  plaintiffs,  it  was  insisted,  that 
the  defendant  could  not  claim  a  right  to  set  off  the  loss  on 
the  policy  by  the  Nestor,  against  the  debt  due  from  him 
to  the  bankrupt  for  premiums;  as  he  effected  such  policy 
as  the  agent  only  for  Messrs.  Thompson  ^  Co.,  the  owners 
of  the  goods.    The  defendant,  on  the  other  hand,  claimed 
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1828.  snch  right,  on  the  grounds,  that  the  policy  wms  eflfiMSted  m 
Us  awn  nasne,  and  that  there  was  a  mutual  credit  suhsbt- 
ing  between  him  and  the  bankrupt,  before  and  at  the  tnne 
of  the  bankruptcy.  A  rerdict  was  taken  for  the  plaintifis 
for  the  amount  of  the  premiums  sought  to  be  recovered, 
leave  being  reserved  to  the  defendant  to  move  to  set  it 
aside,  in  case  the  Court  should  be  of  opinion  that  the  de- 
fendant was,  under  the  circumstances,  entitled  to  set  off 
the  loss  by  the  ship  Nesicr. 

Mr.  Serjeant  WUde^  in  the  last  Michaelmas  Term,  ao* 
cordingly  obtained  a  rule  «itM,  and  submitted,  that,  as  dis 
policy  on  the  goods  by  the  Nestor  was  effected  by  the 
defendant  in  Ms  cum  name,  he  might  have  sued  the  bank* 
rupt  in  respect  of  the  loss ;  and  that,  as  the  bankrupt 
gave  the  defendant  credit  for  the  premiums,  the  latter  was 
entitled  to  set  off  the  amount  of  the  loss  he  might  have 
recovered  against  the  bankrupt  on  the  Nestor's  policy,  he 
having  a  lien  on  the  goods  insured  thereby,  to  the  amount 
of  the  sum  due  to  him  from  Messrs.  Thompson  ^  Co.,  his 
principals.  The  learned  Serjeant  referred  to  the  cases  of 
Orove  V.  Dubois  {a)y  Gumming  y.  Forester  {b),  Bize  v. 
Dickasonip),  Koster  y.Ectsonid),  Parker  y.Beasley{e)t 
Goldsckmdt  y.  Lyon{f)f  Minetty.  Forrester {g\  Sheey. 
Clarkson{h)g  and  Parker  y.  Smith  (i),  as  bearing  on  the 
point  in  question. 

Mr.  Serjeant  Taddy,  and  Mr.  Serjeant  E.  Lowes,  now 
shewed  cause.  Although  the  defendant  effected  the  poli* 
cy  on  the  Nestor  in  his  own  name,  yet  he  was  not  interest* 


(a)  I  Term  Rep  1 12.  (/)  4  Taunt  634. 

{h)  1  Mau.  &  Selnr.  494.  (g)  Ibid.  641,  n. 

(c)  1  Term  Rep.  286.  (A)  12  East,  60?. 

{d)  2  Mau.  &  Selw.  1 12.  (t)  16  East,  382. 
(0  Ibid.  423. 
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ed  in  the  goods  which  were  the  subject-matter  of  the  in- 
surance^ and  the  loss  of  which  is  now  attempted  to  be  set 
off:  and  though  Messrs.  Thompson  ^  Co.,  his  princi- 
pals, were  indebted  to  him  at  the  time  of  efiecting  the  in- 
surance, in  a  sum  exceeding  the  value  of  the  goods,  yet 
it  did  not  appear  that  he  had  made  any  advances  on  ac- 
count of  those  specific  goods.  In  Kaster  v.  Eason,  where 
the  defendants,  insurance  brokers,  effected  several  policies 
in  the  name  and  on  account  of  their  own  firm,  it  was  held, 
in  an  action  brought  against  them  (ar  premiums  by  the 
assignees  of  one  of  the  under-writers  upon  those  policies, 
who  had  become  bankrupt,  that  the  defendant  might  set 
off  losses  and  returns  due  on  all  such  policies;  but  there 
the  Court  proceeded  on  a  very  narrow  ground ;  for  the 
defendants  had  efiected  policies,  some  in  the  name  and 
on  account  of  their  own  firm;  others  in  their  own  names, 
but  on  account  of  their  principals;  and  others,  in  the 
names  and  on  account  of  principals  for  whom  they  acted 
nnder  a  del  credere  commission  without  the  knowledge 
of  the  under-writers :  and  it  was  decided  that  they  could 
not  set  off  losses  due  on  such  policies  as  were  effected 
in  the  names  of  their  principals.  But  it  is  immaterial 
whether  the  name  of  a  broker  be  inserted  in  a  policy  or 
not,  as  it  is  generally  effected  for  all  persons  who  may  ap- 
pear to  be  interested;  and  here  the  defendant  acted  as  the 
agent  or  broker  for  Thompson  ^  Co.,  who  were  alone  in- 
terested in  the  goods  on  which  the  policy  was  effected ;  and 
although  it  may  be  said  that  he  might  have  brought  an  ac- 
tion on  it  in  his  own  name^  according  to  the  principle  laid 
down  in  Kaier  v.  Easan;  yet  there,  the  brokers  acted 
under  a  del  credere  commission,  which  put  them  in  the 
situation  of  principals.  In  Parker  v.  Beasley  (which  goes 
much  further  than  any  other  decision),  where  brokers 
efiected  policies  on  goods  on  account  of  their  principals, 
but  in  their  own  names,  and  accepted  bills  drawn  on  them 
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\B2B.  on  account  of  the  goods,  which  were  consigned  to  them, 
and  lost  before  arrival — it  was  held  that  they  might  set  off 
such  losses  in  an  action  brought  by  the  assignees  of  the 
under-writer  (since  a  bankrupt)  for  premiums,  although 
they  had  not  any  commission  del  credere^  and  the  losses 
were  not  adjusted;  yet  there  the  defendants  had  actually 
accepted  bills  against  the  goods  insured,  which  gave  them 
a  lien  on  the  policies.  And  Mr«  Justice  Le  Blanc  there 
said  (a):  *'  The  case  of  Kosier  y»Ea$on  established  this, 
that  where  the  broker  himself  is  a  party  to  the  contract, 
so  as  to  enable  hhn  to  maintain  an  action  in  his  own  name, 
if  he  has  acquired  an  interest  by  a  del  credere  commission, 
he  is  entitled  to  a  set  off.  It  is  the  same  thing  if  he  ac- 
quire an  interest  by  advancmg  on  the  credit  of  the  cost- 
signment.'*  Here,  however,  the  defendant  had  no  interest 
in  the  goods  insured,  nor  had  he  advanced  any  money  on 
them,  and  his  merely  having  a  right  of  lien  as  against  his 
principals  cannot  entitle  him  to  set  off  the  loss  in  question 
as  against  the  under-writer,  and  there  is  a  manifest  dis- 
tinction  between  a  general  and  a  particular  lien.  In  3fi- 
nett  V.  Forrester  {b\  it  was  held  that  an  insurance  broker, 
who  was  indebted  to  the  estate  of  a  bankrupt  under*writer, 
for  premiums,  could  not,  without  a  epedal  uuihariiy,  set 
off  against  that  debt  sums  due  from  the  under-writer  for  re- 
turns of  premiums,^  whether  the  returns  became  due  befoK 
or  after  the  bankruptcy.  So,  in  Goldschmidi  v.  Ljfon  (c), 
a  broker,  who  was  indebted  to  the  assignees  of  a  bankrupt, 
for  premiums  due  to  them  upon  policies  subscribed  by  the 
bankrupt  before  his  bankruptcy,  was  held  not  to  be  en- 
titled to  set  off  returns  of  premiums  due  upon  the  arrival 
of  ships  which  arrived  since  the  bankruptcy.  The  case 
of  Minett  v.  Forrester  therefore  goes  the  full  length  of 
this,  and  must  govern  it. 

(a)  2  Mau.  &  Selw.  427.  (b)  4  Taunt.  541,  d.  (c)  Id.  534. 
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Mr.  Serjeant  Wilde,  in  support  of  his  rule,  was  stopped 
by  the  Court. 

Lord  Chief  Justice  Best. — I  think  this  case  falls  within 
the  principle  laid  down  by  the  Court  of  King^s  Bench  in 
Parker  v.  Beasky.  What  are  the  facts?  The  bankrupt, 
Hawy  subscribed  a  policy  on  goods  by  the  Nestor,  which 
|x>licy  was  effected  in  the  name  of  the  defendant,  and  on 
which  a  loss  has  occurred,  amounting  to  1812.  The  defen- 
dant was  indebted  to  the  bankrupt's  estate,  for  premiums, 
in  177/.;  and  he  claimed  to  set  off  the  amount  of  the  loss 
against  the  debt  due  from  him  to  the  bankrupts  for 
premiums.  Although  the  policy  on  the  Nestor,  sub- 
scribed by  the  bankrupt,  was  made  in  the  name  of  the 
defiendant,  yet  the  goods  insured  did  not  belong  to  him, 
but  to  Messrs.  T^an^pson  §f  Co,,  who  ordered  the  insur- 
ance  to  be  effected;  and  it  has  been  contended  for  the 
plaintiffs,  that  the  defendant  cannot  set  off  the  amount  of 
such  loss,  because  he  was  not  interested  in  the  goods. 
Bot  it  is  most  material  to  consider  that  he  might  have 
brought  an  action  against  the  bankrupt  on  the  policy,  as 
he  had  a  lien  on  the  goods  insured,  although  they  were 
not  his;  as  he  acted  as  the  broker  for  Thompson  j*  Co., 
who  were  indebted  to  him  for  premiums  at  the  time  the 
insurance  was  effected,  in  the  sum  of  10002.,  which  still 
remained  due,  and  which  is  far  beyond  the  amount  of  the 
lo8S,  or  e?en  the  yalue  of  the  goods  insured.  The  de- 
fendant then  having  such  lien  on  the  policy,  for  premiums 
owing  to  him  by  his  principals,  he  had  clearly  a  right  to 
sue  the  bankrupt  on  the  policy.  Although  the  case  of 
Parker  ▼.  Beasley  is  not  exactly  in  terms  with  the  present, 
yet  we  may  extract  principles  from  it  by  which  this  must 
be  governed.  There  was  no  del  credere  commission  in  that 
case;  and  although  the  brokers  had  accepted  bills  drawn 
on  them  by  their  principals  on  account  of  the  goods,  yet 
the  ground  on  which  the  Court  decided  was,  that  the 
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1828.  broken'  names  being  on  the  policies,  they  had  a  right  to 
maintain  an  action  against  the  under-writers  in  their  own 
name ;  and  that  where  a  party  has  a  right  to  sue  on  the 
policy,  and  has  also  a  lien  on  the  goods  insured,  he  may  set 
off  the  sums  to  be  received  from  a  loss  incurred  before  the 
arrival  of  the  goods,  in  an  action  for  premiums  brought  by 
the  assigness  of  the  under-writer,  who  had  become  bank- 
rupt since  the  loss.  Here,  there  can  be  no  doubt  but  that 
the  defendant  had  acquired  an  interest,  as  he  had  a  lien 
on  the  goods  which  were  the  subject-matter  of  the  policy 
subscribed  by  thebankrupt,  and  had,  consequently,  aright 
to  sue  him  on  that  instrument.  The  defendant,  therefore, 
stands  in  the  same  situation  as  did  the  brokers  in  Parker-^^ 
Beasley.  But,  independently  of  that  case,  or  the  case  of 
Kotter  V.  Eason,  it  seems  to  me  that  the  doctrine  of  mutual 
credit  between  the  bankrupt  and  the  defendant  is  more  ap- 
plicable in  favour  of  the  latter  than  a  mere  right  of  set  off  (a). 
It  is  clear  that  the  bankrupt  gave  the  defendant  credit  for 
the  premiums ;  and  it  is  equally  so  that  the  latter  gave  credit 
to  the  bankrupt,  and  might,  by  virtue  of  his  lien,  main- 
tain an  action  on  the  Nestor's  policy,  in  his  own  name,  and 
for  his  own  benefit.  He  had  a  legal  right  to  recover,  and 
an  equitable  right  to  retain;  and,  although  it  may  be  said 
that  Thompson  ^  Co.  might  claim  to  recover  on  the  policy, 
the  goods  insured  being  their  property,  yet  they  could 
not  do  so,  without  first  discharging  the  debt  doe  firom 
them  to  the  defendant.  Lord  Mansfield  has  said,  tibat 
the  law  of  set  off  is  founded  on  an  equitable  doctrine:  and 
the  Courts  have  uniformly  endeavoured  to  extend  it.  The 
case  of  Minett  v.  Forrester  differs  from  the  present  in  all 
its  circumstances ;  but  it  b  sufficient  to  advert  to  one  only, 
vise,  that  it  does  not  appear  that  the  policy  was  effected  in 
the  name  of  the  party  who  claimed  the  right  of  set  offi 
Relying,  however,  on  the  decision  of  the  Court  in  Parker 

(a)  Seethettitute  6  Oeo.  2,  c.  dO^s.  28. 
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T.  Betuletft  and  the  right  of  the  present  defendant  to  sue         1828. 
on  the  policy^  it  having  been  effected  in  his  own  name  aa      "^"^"^^ 
well  as  on  the  equitable  rights  of  the  parties,  I  am  clearly 
of  opinion  that  the  defendant  is  entitled  to  the  set  off  he 
claims,  in  respect  of  the  loss  in  question. 

Mr.  Justice  PARK.*^Whether  we  look  at  the  justice  of 
this  particular  case,  or  at  the  principles  on  which  others 
have  been  decided,  I  am  clearly  of  opinion  that  this  rule 
nnist  be  made  absolute*  The  cases  which  haye  been  de« 
termined  on  this  subject  have  proceeded  by  degrees,  and 
tliose  of  Koster  ▼.  Eason,  and  Parker  v.  Beasley^  appear 
to  me  to  establish  a  principle  to  warrant  us  in  deciding  in 
isTour  of  the  defendant's  claim.  In  the  former  case,  the 
brokers  had  a  del  credere  commission,  and  the  Court  held 
that  they  were  entitled  to  set  off  a  loss  on  policies  effected 
in  the  name  of  their  own  firm.  I  was  counsel  in  the 
case  of  Parker  y.  Beasley,  and  took  the  distinction 
that  the  brokers  did  not  act^  under  a  del  credere  com- 
Hussion,  as  in  Koster  y.  EasaUf  but  without  success ;  for  the 
Court  thought  the  principle  the  same,  whether  they  acted 
under  such  commission  or  not*'  So,  here,  although  there 
was  no  del  credere  commission,  yet  the  policy  under  which 
the  goods  were  insured,  was  effected  in  the  name  of  the 
defendant  (the  broker),  who  might  have  maintained  an 
action  against  the  under-writer  (the  bankrupt)  upon  it  in 
hb  own  name.  He  had  a  material  interest  in  the  policy, 
having  a  lien  on  the  goods  insured,  and  the  owners  of 
those  goods  could  not  have  taken  them  out  of  his  hands 
without  satisfying  it;  and,  although,  it  has  been  said,  that 
they  might  have  maintained  an  action ;  yet  Lord  EUenr 
borough^  in  Parker  v.  Beasley,  said,  with  respect  to  the 
rights  of  brokers,  as  to  this  point:  *'  The  policies  being 
in  their  own  names,  and  the  contract  of  the  under-writer 
originally  with  them,  they  might  have  brought  an  action  in 
their  own  names ;  and  the  Court  would  not  have  stayed 
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1828.  the  proceedings,  unless  the  prindpals  had  indemnified 
them  against  the  bills,  in  which  case  the  Court  would  have 
suffered  the  action  to  go  on  for  their  benefit.  Although 
they  might  not  be  interested  in  the  goods  originally,  yet 
a  subsequent  interest  may  accrue  by  lien;"  and  his  Lord- 
ship previously  observed:  "  If  the  parties  had  not  had  a 
lien,  their  names  would  have  stood  in  the  policy  as  mere 
naked  names,  not  coupled  with  an  interest;  but  they 
may  have  an  interest,  not  only  by  a  del  credere  commisaicm, 
but  also  by  a  Hen/*  That  is  the  principle  on  which  I  found 
my  opinion.  Mr.  Justice  Le  Blanc  also  said :  **  The  case  of 
KoMter  V.  Easan  established  this — that,  where  the  broker 
himself  is  a  party  to  the  contract,  so  as  to  enable  him  to 
maintain  an  action  in  his  own  name,  if  he  has  acquired  an 
interest  by  a  del  credere  commission,  he  is  entitled  to  a  set 
off.  It  is  the  same  thing  if  he  acquires  an  interest  by  ad- 
vancing on  the  credit  of  the  consignment  ;'*  and  Mr.  Justice 
Bayley  added :  "  There  is  an  express  contract  between  the 
under-writer  and  these  defendants ;  for  the  policies  are  in 
their  names;  and,  by  suffering  their  names  to  be  inserted 
in  the  policies,  the  under-writer  has  agreed  that  they  shall 
be  considered  as  principals  if  they  have  an  interest;  and 
they  have  an  interest  by  making  the  advances.**  So,  here, 
the  defendant  had  an  interest,  he  having  a  lien  on  the  policy 
for  premiums  due  to  him  from  Thompson  ^  Co.  /  and,  there- 
fore, he  had  a  right  to  sue  the  bankrupt  on  the  policy. 

Mr.  Justice  Burrough  and  Mr.  Justice  6asei.ee  were 
also  of  opinion,  that  this  case  must  be  governed  by  the 
principle  established  ^i  Parkier  v.  Beasley. 

Rule  absolute. 
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Lawrence  and  Another,  Assignees  of  Tolson,  a  Bank-      Tuesday, 
rupt,  ».  Crowder  and  Another,  Sheriffs  of  London.         ^P^  ^^^^ 

M,  HIS  was  an  action  o{ trover,  by  the  assignees  of  one  Tol-  lu  an  action  by 

son,  a  bankrupt.    At  the  trial,  before  Lord  Chief  Justice  '^l^^J^^ 

Best,  at  GuUdhaU,  at  the  Sittings  after  TriniiyTerm,  1827,  ^^'^J^.*^^^ 

it  appeared  that  the  defendants'  time  for  pleading  expired  ney  delivered  a 

on  the  27th  February;  that,  on  the  26th,  a  clerk  of  the  rail^ue.^i^iS^e 

defendants'  attorney  delivered  a  plea  of  the  general  issue  !2|5[jiffg?**tjo,. 

at  the  office  of  the  plaintiffs*  attorney,  without  a  notice  at-  ney»  without  a 

notice  to  dispute 

tached,  as  required  by  the  statute  GGeo.  4,  c.  16,  s.  90(a),  the  bankruptcy, 
of  the  defendants'  intention  to  dispute  the  act  of  bank-  "elSiute  6^ 
ruptcy  by  Tolson;  that,  in  two  or  three  hours  afterwards,  Sf***^**:  ^^'  ■• 

tr^  ^     J  '  *  »    90.  Onthesame 

the  clerk  of  the  defendants'  attorney  went  back  to  the  day,  and  be- 
office  of  the  plaintiffa'  attorney,   and,  saying  that  there  pieadinghad  ex- 
was  a  mistake  in  the  plea  he  had  deUvered,  got  it  back,'  ^^^^  ^^^'^ 
and  shortly  afterwards  returned  with  another  plea  of  the  *n<^  ^ok  away 
general  issue,  to  which  the  notice  was  attached ;  and,  that,  that  there  vras 
on  the  delivery  of  the  second  plea,  the  clerk  of  the  plain-  ^^  IhorUyaf-' 
tifl&'  attorney  said  "  very  well;"  but  the  defendants'  clerk  u^JJS mother" 
did  not  tell  him  that  the  notice  was  added.     Under  these  with  the  notice 
circumstances,  the  Lord  Chief  Justice  was  of  opinion,  that  Sembu,  that 
the  notice  was  insufficient,  as  the  statute  requires  it  to  be  "ffi^ent?  "*"" 
given  by  a  defendant  at  or  before  pleading;  and,  con- 
sequently, that  it  did  not  throw  on  the  plaintiffs  the  onus, 
of  proving  the  several  ingredients  of  Tolson* s  bankruptcy. 
The  Jury  accordingly  found  a  verdict  for  the  plaintiffs, 

(41)  By  wWch  it  is  eaacted—  debts,  or  of  the  tradinaf,  or  act  or 
*'  That,  in  any  action  by  or  against  acts  of  bankruptcy,  respectively, 
aay  assignee,  or  in  any  action  unless  the  other  party  in  such  ac- 
against  any  commissioner  or  per-  tion  shall,  if  defendant,  at  or  he- 
son  acting  under  the  warrant  of  fore  pleading,  and,  if  plaintiff,  be- 
the  commissioners,  for  any  thing  fore  issue  joined,  give  notice,  in 
dime  as  such  commissioner,  or  writing,  to  such  assignee,  corn- 
under  such  warrant,  no  proof  missioner,  or  other  person,  that 
shall  be  required,  at  the  trial,  of  he  inteads  to  dispute  some,  and 
the  petitioning  creditor's  debt  or  which,  of  such  matters.'' 
VOL.  T.                                           MM 
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1828.  his  Lordship  reserving  leave  to  the  defendants  to  move 
that  it  might  be  set  aside,  and  a  nonsuit  entered,  or  a  new 
trial  granted,  in  case  the  Court  should  be  of  opinion  that 
the  notice  was  suflScient. 

Mr.  Serjeant  Toddy,  in  the  last  Michaelmas  Term,  ac- 
cordingly obtained  a  rule  msi,  against  which — 

Mr.  Serjeant  Wilde  now  shewed  cause.  The  defen- 
dant's attorney  should  have  applied  for  leave  to  withdraw 
the  plea  first  delivered,  and  plead  de  novo*  In  Willoek  v. 
SmUh  (a),  a  question  arose  on  the  statute  49  Geo.  3,  c.  121, 
8. 10,  which  was  similar  in  terms  to  the  6  Geo,  4,c.  16,  where 
the  general  issue  had  been  pleaded  without  notice,  and  a 
Judge  gave  the  defendant  leave  to  withdraw  his  plea,  and 
plead  it  de  novo,  adding  the  notice  r^uired  by  the  act.  So, 
in  Deeharme  v.  Lane  (6),  although  the  defendant  pleaded 
without  giving  notice  at  or  before  the  time  of  pleading; 
yet,  it  was  held,  that,  if  he  had  leave  to  withdraw  bis  plea 
and  plead  de  novo,  a  notice  given  with  the  second  plea 
was  sufficient.  In  Gardner  v.  Slack  (c),  the  defendant  had 
leave,  under  a  Judge's  order,  to  withdraw  a  plea  of  the  ge- 
neral issue  pleaded  without  notice,  and  to  plead  it  de  noco 
with  notice.  But  the  case  is  different,  when  there  is  no 
leave  to  plead  de  novo;  for,  in  Poole  v.  BeU{d),  where  a 
defendant,  in  an  action  by  assignees,  pleaded  the  general 
issue  without  giving  notice  of  his  intention  to  dbpute  the 
act  of  bankruptcy ;  but  before  the  time  for  pleading  had 
expired,  delivered  another  plea  of  the  general  issue,  with  a 
notice  of  his  intention,  such  notice  was  deemed  insufficient 

Mr.  Serjeant  Taddy,  in  support  of  his  rule.  In  Pook 
V.  Bell,  two  pleas  of  the  general  issue  were  delivered,  and 
Lord  EUenborough  said :  "  The  first  plea  was  good  and 
effectual  to  all  purposes,  and  the  defendants  ought  to  have 

(«)  2  Gsmp,  184.  (c)  6  B.  Moore,  489. 

(6)  Ibid.  325.  (<0  1  Stark.  N.  P.  G.  328. 
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moved  tor  leave  to  withdraw  it,  in  order  that  they  might 
plead  de  novo,  and  give  the  proper  notice ;  they  would  then 
have  been  in  their  entire  situation  ;**  and  here  the  clerk  to 
the  defendants'  attorney  requested  to  have  the  first  pleai 
given  back  lo  him,  which  having  been  done,  he  afterwards 
delivered  the  second. 
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By  the  Court. — ^The  second  plea,  with  the  notice  affix- 
ed, was  delivered  to  .the  clerk  of  the  plaintiffs*  attorney 
behind  the  back  of  his  principal,  and  he  was  not  told 
that  the  notice  had  been  added.  The  bankruptcy  was 
not  the  main  point  in  issue  at  the  trial.  If  we  allow  a 
new  trial,  it  must  be  on  the  terms  of  the  defendants'  at* 
tomey  paying  the  costs  of  the  last  trial,  as  between  attor- 
ney and  client ;  and  the  defence  must  be  confined  to  the 
act  of  bankruptcy ;  and  if  the  plaintiffs  prove  it  to  the  satis- 
&ctioD  of  the  Judge  who  may  try  the  cause,  they  must  have 
jadgment  of  the  term. 


On  these  terms — 


Rule  absolute. 


Macbeath,  a  Prisoner,  v.  Cooke  and  two  Others.  MayUt 

The  pkintiff  bemg  charged  m  execution,  for  costs  due  A  plaintiff  being 

-*-,  ,.  IV      ^1  J    charged  in  ex- 

to  the  defendants  on  a  verdict  recovered  by  them,  and  ecution,  for  costs 
final  judgment  entered  up  thereon,  was,  in  the  last  Term,  obtsdned  by 
brought  up  to  be  discharged  under  the  Lords*  act,  32  Geo.  f^H^l'^^'^ 
S,  c.  28,  when,  his  schedule  being  imperfect,  the  Court  two  of  them 
ordered  him  to  be  remanded,  and  to  be  brought  up  within  fo^ustxpciues, 
the>*<««**  of  this  Term.  ;;2;*«„'^t 

ducted  the  cause 
_  _       _      .  ,     ,  ,    .  .       *•     t  signed  for  the 

Mr.  Serjeant  Andrews  now  opposed  his  discharge,  on  third,  who  was 
the  ground  that  the^r^  week  of  the  Term  had  elapsed.       without  an"y  au« 

thority  from 
him:— Held, 
thai  mcfa  note  was  JnrafSdent,  as  the  authority  of  the  attorney  determined  on  final  judgment  be- 
ing ngncd. 

M  M  2 
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1828.^  But,  the  Secondary  having  stated,  that  the  rule  was  ob- 

tained in  due  time,  and  that  the  prisoner  was  brought  up 
according  to  the  practice  of  the  Courts- 
Mr.  Serjeant  Andrews  offered  a  note  to  allow  the  prison- 
er his  sixpences,  under  the  13th  section  of  the  statute,  by 
which  it  is  enacted,  "  that  a  prisoner  shall  be  discharged  by 
the  Court,  after  being  remanded,  on  his  executing  an  assign- 
ment and  conveyance  of  his  estate  and  effects,  unless  the  cre- 
ditor agree,  by  writing,  signed  with  his  name  or  mark,  (or,  if 
he  be  out  otEnglandf  under  the  hand  of  his  attorney),  to  pay 
and  allow  the  prisoner,  weekly,  a  sum  not  exceeding  Ss,  6A 
(or  if  more  creditors  than  one  insist  on  his  detention,  not  ex- 
ceeding 28.  a  week  each),  to  be  paid  on  Monday  in  every 
week,  so  long  as  the  prisoner  shall  continue  in  execution."" 

But,  as  it  appeared  that  one  of  the  defendants  was  residing 
abroad,  and  that  the  note  had  only  been  signed  by  the 
other  two,  and  by  the  attorney  for  the  former,  who  had 
received  no  authority  to  act  for  him  since  the  judgment 
was  signed,  the  Court  held  the  note  to  be  insuflBcient,  as  it 
was  necessary  that  all  the  creditors  in  the  suit  should  sign 
it;  and  said,  that  the  rule  applied  to  this  case,  although  die 
parties  signing  were  defendants,  and  that,  when  final  judg- 
ment was  signed,  the  authority  of  the  attorney  of  the 
absent  party  was  determined. 

The  prisoner  was  accordingly — 

Discharged  (a). 

(a)  SeeIiexY,Wilkins(m,7TeTm  TermRep.26;l{ef v.ZXimf, IBoc 
Rep.  156;    Meux  v.  Htimpkry,  8      &  Pal.  336. 
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1828. 
Bartram  v.  Farebrother  and  Another,  Sheriff  of  ''~"^'     ' 

Middlesex.  ^^ut! 

IHIS  was  an  action  of  trover,  to  recover  the  value  of  Adeaierini,<wi- 

,  .  ,  don  ordered 

thirty-eight  hogsheads  of  ale,  belonging  to  the  plaintiff,  goods  of  the 
which  had  been  seized  and  sold  by  the  defendants,  as  she-  chant^at^ar 
riff  of  Middlesex,  under  an  execution  at  the  suit  of  one  ^'^^s/^*   '^^? 

^  •  goods  were  ship- 

Adam  Pari.  ped,  and  invoices 

At  the  trial,  before  Lord  Chief  Justice  £e^#,  at  Guild-  dee,  which  he*^" 
hall,  at  the  Sittings  after  the  last  Trinity  Term,  it  appear-  "g^h^'^^X**'* 
ed,  that  one  Mungo  Park,  a  Scotch  ale  merchant  in  Loti"  Part  of  the  goods 
don,  had  ordered  the  ale  in  question  of  the  plaintiff,  a  brew-  wharfinLomfon, 
er  2Li  Edinburgh,  the  invoices  of  which  arrived  in  London,  ""^^^l^^'^^ 
and  came  to  the  hands  of  Park  on  the  29th  October,  1826;  remainder  on 

,  ,        the  4th:  the 

that  twenty-five  hogsheads  of  the  ale  arrived  at  iheLeith  whole  were 
and  .BeniwcAr  Wharf,  on  the  2d  A^oi^ewA^r  following,  and  6th'/ondie2d, 
thirteen  other  hogsheads  on  the  4th,  the  whole  being  the  vendee,  be- 

^  '  ^    ing  insolvent, 

landed  on   the  wharf  on  the  6th ;  that,  on  the  arrival  told  his  clerk 

i»i  /•111  i^ii.r  >  -rfcj     that  he  would 

of  the  twenty-five  hogsheads,  on  the  2d  November,  Park,  not  receive  the 
being  insolvent,  told  his  clerk  that  he  should  not  take  the  S^d'him'^to^i- 
ale,  and  directed  him  to  go  to  one  Vincent,  an  attorney,  and  ^^^  °°« ^'*  •» 

*  '  ^  attorney,  to 

desire  him  to  do  what  was  necessary  to  stop  it;  that  cause  them  to  be 
Vincent,  in  pursuance  of  such  order,  on  the  following  day,  vendor.  ^The^ 
»UL  the  3d  November,  served  a  notice  on  the  wharfinger  l^^\*  ^^^ 
not  to  deliver  the  twenty-five  hogsheads,  and  on  the  4th,  ^^  November, 

.  g&ve  notice  to 

the  day  the  thirteen  hogsheads  arrived,   wrote   to  the  (he  wharfinger 
plaintiff  at  EtUtUntrgh,  informing  him  of  the  stoppage,  ^^le  gooL  which 
On  the  6th,  the  phuntiff's  agent  returned  an  answer,  re-  ^^**jj^"^lj^" 
questing  Vincent  to  take  the  necessary  steps  to  prevent  the  4th,  wrote  to  the 
thirteen  hogsheads  being  delivered  to  Park;  and  he  also  form  him  of  the 

stoppage.     Oq 
the  6tb,  the 
vendor's  agent 
ntorsedan  answer,  requesting  the  attorney  also  to  stop  the  goods  that  arrived  on  the  4ih;  which  he 
ioeordingly  did  verbally.     Tbe  agent,  on  (be  same  day,  wrote  to  the  wharfinger,  confirming  the  act 
of  tbe  attorney.    On  the  7th,  the  goods  were  seised  by  the  sheriff,  under  an  execution  against  the 
consignee,  and  afterwards  sold: — Held,  that  the  vendor  was  entitled  to  recover  tbe  value  of  the 
goods  in  an  action  of  trover  against  the  sheriff;  as  the  contract  between  the  vendor  and  the  vendee 
was  rescinded  before  the  right  of  the  execution  creditor  had  intervened; — that  the  transUusvfBU  no 
•t  an  end  on  the  arrival  of  the  goods  at  the  wharf; — and  that  the  vendor's  adoption  of  the  act  of  the 
attorney  for  the  vendor,  before  tbe  seizure  under  the  execution,  amounted  to  an  assent  to  the  re- 
pudiation of  the  contract. 
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1828.         wrote  to  the  wharfinger  confirming  what  had  been  done 
Baetrau      **  *^  ^^^  twenty-five  hogsheads  by  Vincent,  who,  on  the 
9.  same  day,  went  to  the  whari*  and  verbally  extended  the 

stoppage  to  the  thirteen  hogsheads,  and  all  other  consign- 
ments from  the  plaintiff  to  Pari;  but  the  plaintiff's  let- 
ter was  not  received  in  London  until  the  9th.  On  the 
7th,  the  defendants,  as  sheriff,  seized  the  ales,  under 
an  execution  against  Mungo  Park,  the  consignee,  at  the 
suit  of  Adam  Park,  his  uncle ;  and,  on  the  1 1th,  one  Sieuh 
arti  another  agent  of  the  plaintiff,  demanded  the  whole 
of  the  ale,  when  the  wharfinger  referred  him  to  the  defen- 
dants, to  whom  a  notice  was  given  not  to  sell,  but  on 
the  ISth  they  removed  the  ale  from  the  wharf,  and,  on 
the  S4th,  sold  it  by  public  auction  under  the  executim. 
For  the  defendants,  it  was  objected,  that  the  plaintiff  was 
not  entitled  to  recover,  on  two  grounds — First,  that  the 
transitua  was  at  an  end  before  any  act  was  done  on  his 
behalf  to  stop  the  ale;  and  secondly,  that  the  act  of  Vm- 
cent  did  not  avail,  as  he  was  not  authorized  by  the  plain- 
tiff, the  consignor,  to  stop  the  ale  on  its  arrival,  but  only 
'  acted  as  the  agent  or  attorney  of  Park,  the  consignee.  A 
verdict  was  taken  for  the  plaintiff,  leave  being  reserved  t^ 
the  defendants  to  move  to  set  it  aside  and  enter  a  nonsuit, 
in  case  the  Court  should  be  of  opinion  that  the  objections 
taken  at  the  trial  were  well  founded. 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that  the 
defendants  were,  at  all  events,  entitled  to  the  amount  of 
the  proceeds  of  the  twenty-five  hogsheads  of  ale  which 
arrived  on  the  2d  November,  Vincent  then  having  no  au- 
thority from  the  plaintiff  to  stop  them. 

Mr.  Serjeant  Cross  now  shewed  cause.  First,  the  con- 
tract between  the  plaintiff  and  Mungo  Park,  to  whom  the 
ale  was  consigned,  was  rescinded  by  the  latter's  refusing 
to  take  the  first  twenty-five  hogsheads,  on  the  day  they 


IN  THE  NINTH  TEAR  OF  GEO.  IV.  517 

arriyed  at  the  wharf.    Secondly,  supposing  the  contract        1828. 
to  be  still  existing^  the  transit  was  ended  by  the  stop-      ^aetram 
page,  before  the  defendants  seized  under  the  execution.  v. 

And  lastly,  although  Vincent  might  not,  in  the  first  in- 
stance, have  been  authorized,  as  the  agent  of  the  plaintiff, 
to  stop  the  ale;  yet  his  act  was  afterwards  adopted  and 
ratified  by  the  plaintiff. — The  contract  between  the  plain- 
tiff, the  consignor,  and  Park,  the  consignee,  was  rescind- 
ed on  the  2d  November,  the. latter  haying  on  that  day  re- 
fused to  receive  the  ale,  and  having  ordered  his  clerk  to 
take  every  necessary  means  to  stop  it,  and  to  prevent 
its  being  delivered  to  him,  as  he  was  then  in  insolvent 
Gircumstances;   and  be  never  afterwards  attempted  to 
claim  any  part  of  the  ale.     The  case  of'  ScJte  v.  Field  {a) 
is  far  stronger  than  the  present.     There,  it  was  held, 
that,  if  the  vendor  of  goods  accept  an  offer  previous- 
ly made  by  the  purchaser  to  return  them,  the  contract 
is  thereby  rescinded,  and  the  property  revested  from  the 
time  of  the  offer,  so  as  to  avoid  an  attachment  laid  in 
the  interim  by  the  creditors  of  the  purchaser,  although 
the  vendee  had  aetuaUy  accepted  the  goods.    So,  in  At- 
^  kin  V.  Barwick  {b),  it  was  determined,  that,  if  goods  are 
consigned  upon  credit,  and  the  consignee,  before  he  has 
iXMnmitted  an  act  of  bankruptcy,  suspecting  his  insolven- 
cy, refuse  to  accept  the  goods,  and  the  consignor  consent 
to  receive  them  back,  the  goods  will  not  pass  by  the  as- 
signment. 

The  learned  Serjeant  was  proceeding  with  his  argu- 
ment, when  the  Court  called  on — 

Mr.  Serjeant  WUde  to  support  his  rule.  The  autho- 
rity of  Aikin  v.  Barwick  cannot  be  supported.  It  has 
frequently  been  impugned:  first,  by  Lord  Kenyan,  in 
NeaieY.Ball{c),  where  he  said,  that  he  never  heard  it 
quoted  without  some  comment  upon  the  law  of  it.    And 

(a)  6  Term  Rep.  21 1 .  (6)  1  Str.  166.  (c)  2  East,  124. 
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1828.         in  Richardson  v.  Goss,  Mr.  Justice  Chambre  said  (a),  that, 
B\RTEAM      "  ^^*  *^*^®  precisely  similar  to  Atkin  v,  Barwici  were  now 
o.  to  arise,  it  would  not  receive  the  same  decision.'*  Here, 

howeveri  there  is  no  ground  to  say  that  there  has  been  a 
repudiation  of  the  contract  by  Park,  the  consignee.  The 
notice  by  Vincent  to  the  wharfinger  amounted  only  to  an 
order  to  stop  the  ale;  and  he  was  not  the  agent  or  attor- 
ney for  the  plaintiff,  the  consignor,  but  acted  for  the  con- 
signee alone.  If  the  contract  had  been  rescinded,  there 
would  be  no  doubt  but  a  mere  order  to  stop  goods  tn  tran- 
situ only  confers  a  right  of  lien  on  the  party  in  whose  cus- 
tody they  are;  and  such  an  order  can  only  be  ralid  when 
given  by  a  consignor,  or  by  an  agent  duly  authorized  by  him. 
Besides,  the  transit  was  completely  at  an  end.  Neither 
Park  nor  Vincent  intimated  any  intention  that  the  contract 
should  be  rescinded ;  and,  if  the  order  to  stop  the  ale  had 
been  jifterward  revoked  by  Pari^  the  plaintiff  would 
have  been  bound  to  complete  his  contract.  It  is  necessary 
to  look  at  the  situation  of  the  vendor  and  vendee,  on  the 
7th  November,  when  the  defendants  seized  the  ale  under 
the  execution.  If  Park,  the  vendee,  had  remained  silent 
from  the  time  of  its  arrival,  and  the  price  had  fallen  in^ 
the  market,  the' pli^intiff  would,  nevertheless,  have  been 
entitled  to  recover  its  amount,  according  to  the  invoice 
price.  It  must  be  admitted,  that,  if  the  plaintiff  himself 
had  gone  to  the  wharf,  he  might  have  rescinded  the  coo- 
tract;  but  a  mere  order  t6  stop  goods,  by  an  unauthorized 
agent  of  the  vendor,  cannot  amount  to  a  repudiation  of  a 
contract,  or  have  the  effect  of  rescinding  the  sale  of  such 
goods  >  nor  wiU  a  subsequent  adoption  or  ratification  of 
such  order  by  the  seller  operate  so  as  to  annul  or  cancel 
the  contract.  At  all  events,  Vincent  had  no  authority  to 
stop  the  goods,  so  as  to  affect  the  rights  of  third  persons; 
nor  can  a  stranger  to  a  consignor  order  a  wharfinger  to  stop . 
goods  in  his  hands,  or  to  abstain  from  delivering  them  to  the 

(fl)  3Bos.  &Pul.  127- 
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consignee,  without  the  previous  authority  of  such  consignor.         1828. 
In  SaUe  v.  Field  there  never  was  a  subsisting  contract.      baetbam 
There,  goods  were  sold,  and  delivered  to  the  clerk  of  the  «• 

vendee,  and,  whilst  they  were  in  the  packer's  hands,  the 
clerk  received  a  letter  from  his  principal  in  America^  say- 
ing that  he  was  ruined ;  and  adding,  that,  if  he,  the  clerk, 
bad  purchased  any  goods  for  his  account,  he  was  to  let  the 
▼endors  have  them  back.  The  repudiation  by  the  buyer, 
therefore,  was  made  before  there  was  any  contract  or 
sale  capable  of  adoption  by  the  vendor.  But  in  Smith 
▼.  Field  (a),  where  a  vendee  wished  to  return  goods  to  a 
▼endor,  and  the  latter  sued  out  an  attachment  to  attach 
the  goods  in  the  hands  of  a  packer,  as  the  property  of  the 
▼endee;  that  was  considered  to  be  an  election  by  the  ven- 
dor not  to  rescind  the  contract;  and,  the  vendee  having  af- 
terwards become  bankrupt,  it  was  held  that  the  vendor 
could  not  recover  the  goods  from  the  packer,  in  trover. 
The  rule,  that  a  trader,  on  becoming  insolvent,  may  re- 
scind a  contract  in  favour  of  a  particular  creditor,  is  limit- 
ed to  cases  where  the  contract  is  not  complete.  There- 
fore, in  Barnes  v.  Freeland{b\  where  a  vendor  sold  and 
delivered  goods  to  a  vendee,  and  received,  in  payment 
a  bill  of  exchange  at  nine  months'  date;  but  before  the 
YsSBl  became  due,  and  four  months  after  the  sale  of  the 
goods,  the  vendee  informed  the  vendor  that  he  must  stop 
payment,  and  offered  to  restore  the  goods  to  htm,  and  the 
▼endor  received  them  back — it  was  held  that  the  vendee 
oonld  not  rescind  the  contract,  or  return  the  goods  to  the 
vendor,  as  it  would  be  giving  the  latter  a  preference  to 
his  other  creditors.  And  Lord  Kenyan  there  observed  (c) : 
*'  It  is  said,  however,  that  the  vendor  may,  in  all  cases, 
rescind  his  contract,  with  the  consent  of  the  vendee,  at 
any  time  before  the  bankruptcy  of  the  latter:  but;  if  that 
were  so,  all  the  creditors  of  a  bankrupt  whose  goods  re- 
mained in  his  hands  in  specie,  might,  when  they  found 

(a)  5  Term  Rep.  402.  {b)  6  Term  Rep.  80.  (c)  Id.  85. 
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1828.        that  he  was  in  insolyent  circttnutances,  go  to  the  bank- 
rupt's property  and  bring  away  what  each  had  contributed 
to  the  fund,  leaving  nothing  to  satisfy  the  rest  of  the  cre- 
ditors.*'   Here,  there  was  not  only  an  admitted  contract 
between  the  vendor  and  purchaser;  button  the  order  for  the 
ale  being  sent  by  Park^  it  was  forwarded  on  his  account 
He  received  the  invoices  accordingly,  and  the  ale  remained 
at  the  wharf  for  him,  and  on  his  account  alone,  until  the 
wharfinger  received  Vincents  order.    There  was  no  adop- 
tion,  by  the  plaintiff,  of  the  act  of  VincenU  until  the  rights 
of  third  persons  had  intervened ;  the  letter  of  the  plaintiff's 
agent  not  having  arrived  when  the  ale  was  seiaed  under 
the  execution.    The  case  of  Neate  v.  Bail  {a)  is  an  autbori- 
ty  in  favour  of  the  defendants.    There,  the  course  of  deal- 
ing between  the  vendor  and  vendee  was,  that  sometimes 
wool  was  sent  by  the  vendor  with,  and  sometimes  without, 
a  specific  order;  but  the  vendee  had  always  the  option 
of  returning  the  goods  if  he  had  no  call  for  them.'  The 
vendor  sold,  by  order,  thirteen  bags  of  wool  to  the  vei)dee, 
who  received  the  invoice  in  January ^  and  on  the  14(h 
February  the  bags  were   sent.      The  vendee  was  not 
at  home  when  they  arrived,    and   they  were  deponted 
in  his  warehouse.     On  his  return  home,  on  the  same  day, 
he  gave  directions   that  the  bags  should  not  be  opened; 
but  he  gave  the  invoice  to  his  foreman,   with  orders  to 
weigh  off  and  examine  the  wool  therewith;  and  they  wore 
deposited  with  other  goods  of  the  vendee.    The  vendee  be- 
came embarrassed,  and  on  the  4th  and  5th  March  returned 
the  wools  to  the  vendor,  declaring  his  situation,  and  bopmg 
that  the  latter  would  have  no  objection  to  take  them  back, 
and  requesting  a  line  of  approbation  thereof.     The  vendor 
received,  the  letter,  and  gave  his  consent  to  the  return  of  die 
wools.  *  The  vendee  committed  an  act  of  bankruptcy  on  the 
same  day,  and  before  the  letter  was  sent  by  the  vendor:-— it 
i^as  held,  that  the  vendect  by  keeping  possession  of  the  goods 

(a)  1^  East,  117. 
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SO  long,  lost  his  option,  which  ought  to  have  been  exer-         1928. 
cised  on  the  receipt  of  them ;  and  that,  being  in  a  stote  of      ^^^^^ 
iDsolfency,  he  coulJ  not  exercise  the  power  of  restoring  the  «. 

goods  to  the  vendor,  though  it  was  done  without  any  iraudu- 
leot  concert  with  him ;  and  the  assignees  of  the  vendee  were 
declared  to  be  entitled  to  the  wools.     Here^  however, 
ibere  was  no  option  by  the  vendee,  to  warrant  the  return 
of  the  ale,  nor  did  the  vendor  consent  to  receive  it  back  un- 
til five  days  after  its  arrival.     As,  therefore,  there  was  no 
evidence  to  shew  that  Vincent  was  authorized,  as  the  agent 
of  the  plaintifir,  to  stop  the  ale,  at  the  time  he  sent  the  or- 
der to  the  wharfinger,  and  as  Park,  the  consignee,  had 
done  nothing  to  rescind  his  contract,  the  defendants  were 
entitled  to  sell  under  the  execution.     Park  should  have 
acted  openly,  and  declared  his  insolvency  to  the  wharfin- 
ger,  and  not  have  directed  his  attorney  to  stop  the  ale; 
and,  as  the  plaintifiTs  claim  was  adverse  to  the  rights  of 
third  parties,  the  wharfinger  would  have  been  guilty  of  a 
cronversion  if  he  had  acted  on  the  unauthorized  order  of 
Fmeent,  whose  act  must  be  considered  as  nugatory  and 
unavailing. 

Lord  Chief  Justice  Best. — ^This  is  an  action  against  the 
defendants.  Sheriff*  of  Middlesex,  for  taking  in  execution 
certain  goods  as  the  property  of  one  Mtmgo  Park,  at  the 
«uit  of  his  uncle,  Adam  Park.     No  act  of  bankruptcy  hav- 
ing been  committed,  the  policy  of  the  laws  relating  to 
bankrupts  does  not  apply.     The  question  then  is — when 
can  an  execution  creditor  seize  goods  which  are  the  pro- 
perty of  his  debtor  by  purchase?   It  is  when  the  contract 
^^^tvreen  the  vendor  and  purchaser  is  complete.    If  it  be 
*K>t    complete,  but  is  merely  suspended,  the  property  in 
^^t^e  goods  does  not  vest  in  the  purchaser,  so  as  to  entitle 
tKe  execution  creditor  to  take  them.     But  I  am  of  opinion 
^aty  under  the  circumstances  of  this  case,  and  the  facts  as 
pvt>ved  at  the  trial,  the  contract  between  the  plaintiff*  and 
I^arl,  as  to  the  ale  in  question,  was  completely  rescinded  and 
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1828.        put  an  end  to.    The  ale  was  sold  by  the  plaintiffj  the  con* 
^    ""     '      signor,  in  Scotland;  and  the  invoices  were  received  by  the 
V.  consignee,  on  the  29th  October,  1826.    On  the  Sd  Novenh 

AASBftoTHER.  j^  following,  thc  consignce  declared  to  his  clerk,  that  he 
was  insolvent,  and  that  he  would  have  nothing  to  do  with  the 
ale.  That  was  clearly  a  repudiation  of  the  contract  on  his 
part ;  and  although  be  adopted  a  bungling  courset  by  direct- 
ing bis  clerk  to  desire  Vince$U  to  stop  the  goods,  and  there- 
by making  Vincent  the  agent  for  the  plaintiff;  yet  it  is  evident 
that  Parkas  intention  was,  to  get  rid  of  the  contract  al- 
together. If,  however,  this  had  not  been  acceded  to  by 
the  vendor,  it  would  not  have  sufficed.  But,  on  the  3d 
November^  Vincent  sent  a  letter  to  the  wharfinger,  giving 
him  notice,  not  to  deliver  the  ale;  and  on  the  6th,  the 
day  before  it  was  seized  under  the  execution,  the  agent 
of  the  vendor  wrote  to  Vincent^  adopting  bis  act,  and  also  to 
the  wharfinger,  confirming  Vincent's  previous  order.  The 
plaintiff,  therefore,  could  not  afterwards  have  sued  Park 
for  the  amount  of  the  ale.  Both  parties  had  agreed  to  sus- 
pend the  contract  before  the  rights  of  a  third  party  had  in- 
tervened. But  it  has  been  said,  that,  if  the  vendee  had  re- 
voked the  order  to  stop  the  ale,  the  vendor  might  have  been 
compelled  to  complete  the  contract.  It  is,  however,  unne- 
cessary to  consider  that  point,  as  he  did  not  dp  so ;  and  when 
the  seller  consented  to  the  proposal  made  by  the  buyer,  to 
stop  the  ales,  it  had  the  effect  of  suspending  or  putting  an 
end  to  the  contract  altogether.  This  question,  thereforei 
may  be  decided  without  any  difficulty,  and  without  reference 
to  any  authority ;  for,  until  the  rights  of  third  parties  have 
actually  intervened,  the  original  contracting  parties  may,  at 
any  time,  put  an  end  to  their  contract ;  and  here  the  rights 
of  the  execution  creditor  had  not  intervened  until  the 
agreement  to  rescind  the  contract  had  been  executed. 
This  case,  therefore,  may  be  decided  on  principles  of  laW| 
honesty,  and  reason;  but  the  question  seems  to  me  to  be 
put  at  rest  by  the  case  of  Atkin  v.  Barwick,  which  ap- 
pears to  be  far  stronger  than  the  present;  and  although  I 
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'  am  not  prepared  to  adopt  all  the  reasoning  of  Lord  Chief        1828. 

Justice  Pratt;  yet  I  think  that  I  should  have  decided  as      ^    " 

Barteam 

the  Court  there  did,  although  not  for  the  same  reasons.  v. 

There,  a  bankruptcy  had  intervened,  and  the  assent  was 
subsequent  to  the  act  of  bankruptcy ;  but,  since  the  time  of 
that  decision,  a  new  distinction  has  arisen  respecting  a  pre- 
ference given  to  one  creditor  over  the  rest,  in  contemplation 
of  bankruptcy.  It  might,  perhaps,  have  been  as  well  if  that 
doctrine  had  never  been  introduced  into  Westminster  HaU. 
IJord- Man^eid  observed,  in  Harman  v.  Fisher  {a)y  with 
respect  to  the  case  of  Atkin  v.  Barmci^  **  that  tUe  judg- 
ment seemed  to  be  right,  but  the  reasons  wrong.**  But 
the  case  was  confirmed  in  SaUe  v.  Fields  where  the  proper- 
ty of  goods,  bought  by  an  agent  for  the  vendee,  and  deli- 
▼ered  by  him  to  the  vendee's  packer,  in  whose  hands  they 
were  attached  by  the  vendee's  creditors,  was  held  to  re- 
rest  in  the  vendor,  so  as  to  avoid  the  attachment,  by  the 
▼endee's  having  countermanded  the  purchase,  by  letter  to 
his  agent,  dated  before  such  delivery,  though  not  received 
tin  c^iertoards;  the  vendor  assenting  to  take  back  the 
goods.  It  has  been  said,  however,  that  there  was  no  sub- 
sisting contract  in  that  case;  but  that  is  not  the  principle 
on  which  Lord  Kenyan  decided ;  for,  said  his  Lordship  (6) : 
**  It  was  in  the  power  of  the  buyer  and  seller  to  put  an  end 
to  the  contract,  as  if  it  had  never  existed;  and  it  is  stated, 
that  the  proposition  made  by  the  purchaser  to  rescind  the 
contract,  was  acceded  to  by  the  sellers.  I  cannot  distin- 
guish this  case  from  that  of  AtHn  v.  Barwick,  on  princi- 
Jple;  for,  in  that  case  there  had  been  a  delivery  of  the  goods 
by  the  seller,  with  the  concurrence  of  all  the  parties  inter- 
ested; but  the  agreement  of  the  parties  to  rescind  that 
contract  put  an  end  to  the  sale,  as  if  it  had  never  taken 
place.  So,  in  this  case,  it  was  competent  to  the  principal 
to  disavow  the  contract  made  by  his  agent,  if  the  vendors 
chose  to  accede  to  it:  the  proposition  made  by  the  pur- 

(a)  Cowp.  125.  (6)  5  Term  Rep.  214. 


624f  GA8S8  IN  BASTER  TERM, 


Farbbeotbkb* 


chaser,  and  which  was  dictated  by  common  honesty,  might 
Baetram  ^^^^  been  refused  by  the  vendors,  if  they  had  chosen ;  but 
they  agreed  to  it;  and,  by  the  mutual  agreement  of  both,  the 
contract  of  sale  was  rescinded.''  The  doctrine  laid  down  in 
Sake  T.  Field,  was  afterwards  confirmed  in  SnUih  ▼.  Field, 
In  the  latter  case,  however,  the  vendee  had  become  a  bank- 
rupt after  he  wished  to  return  the  goods  to  the  vendor;  and 
the  interest  of  his  creditors  had  intervened :  and  Lord  Ket^ 
yon  said  (a) :  "  In  the  former  case  of  Salte  v.  Field,  the  Court 
went  as  far  as  they  could  to  assist  the  seller;  but  there, 
both  buyer  and  seller  agreed  to  rescind  the  contract  before 
the  bankruptcy.  That  case,  therefore,  as  well  as  that  of  Ai- 
Un  V.  Banoieky  proceeded  on  the  ground  of  a  renmneiaiion 
of  the  contract  by  all  the  parties  concerned."  His  Lordship 
appears  to  have  proceeded  on  the  prindple,  that,  in  both 
these  cases,  the  contract  had  been  rescinded  or  renounced; 
and  Mr.  Justice  Ashkurst,  Mr.  Justice  BuUer,  and  Mr.  Jus- 
tice Grose,  confirmed  the  decision  in  Salie  v.  Field,  and 
distinguished  it  fiN>m  SmUh  v.  Field,  as,  in  the  latter  case, 
the  vendors  refused  to  renounce  or  rescind  the  contract. 
The  subsequent  case  of  Barnes  v.  Freeland  does  not  shake 
or  impugn  the  previous  authorities.  Lord  Kemyon  there 
observed  (i),  ''  It  is  said  that  the  vendor  may,  in  all  cases, 
rescind  his  contract,  with  the  consent  of  the  vendee,  at  any 
time  before  the  bankruptcy  of  the  latter;  but,  if  that  were 
so,  all  the  creditors  of  a  bankrupt,  whose  goods  remained 
in  his  hands  in  specie,  might,  when  they  found  that  he  was 
in  insolvent  circumstances,  go  to  the  bankrupt's  property, 
and  bring  away  what  each  had  contributed  to  the  fiind,  leav- 
ing nothing  to  satisfy  the  rest  of  the  creditors.  The  goods 
here  were  originally  sold  and  delivered  to  the  vendee,  and 
they  were  locked  up  in  his  warehouse:  therefore,  there 
was  a  complete  transfer  of  the  property  firom  the  defen- 
dant to  the  bankrupt  at  the  time;  and  the  question  is, 
whether,  when  the  latter  became  insolvent,  he  could  re- 
Co)  6  Term  Rep.  404.  (6)  6  Term  Rep.  85 . 
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deliver  it  back  to  the  defendant  in  specie.  I  cannot,  on  1828. 
principle,  distinguish  the  present  case  from  that  of  Har-  bIrtrIm 
man  v.  Fisher;  for  this  bankrupt  knew  his  insolvent  situa-  ^  ^« 
tion  at  the  time  when  he  wished  to  deliver  back  the  goods 
in  question  to  the  defendant,  as  well  as  Fordyce  did  in  that 
case;  there,  Fordyce,  finding  that  he  was  insolvent,  was 
anxious  to  repay  to  the  defendant  some  bills  which  the 
latter  had  lent  him;  and  though  those  bills  were  as  easily 
distinguishable  from  the  rest  of  his  effects,  as  the  iron  in 
question  was  from  the  rest  of  this  bankrupt's  property, 
the  Court  there  held,  that  it  could  not  be  done,  because  it 
would  prejudice  the  other  creditors  of  the  bankrupt. 
Three  cases,  however,  have  been  cited,  and  pressed  upon 
us,  as  deciding  the  present;  but  I  think  they  are  to  be  dis- 
tinguished from  this.  Ih  Atkin  v.  Barwick,  the  vendees 
finding  that  their  a0air8  were  in  a  declining  condition,  be- 
fore the  goods  arrived  at  their  house  in  Cornwall,  refused 
to  accept  the  goods,  and  thereby  refused  to  become  parties 
to  the  contract  of  sale;  and,  though,  when  the  goods  did 
arrive  by  the  waggon,  the  vendees  could  not  turn  them 
loose  in  the  street,  yet  they  did  what  was  tantamont  to  re- 
jecting them;  they  sent  them  to  a  friend  of  the  consignors, 
for  their  use.  In  Sake  v.  Field,  consider  who  was  the 
party  to  the  contract;  not  the  clerk  of  the  vendee  who 
lived  in  London,  but  Dewhurst  who  was  residing  in  New 
York;  and  he,  knowing  his  insolvent  situation,  sent  orders, 
a  month  before  the  transaction  in  dispute  took  place,  to 
his  clerk  here,  not  to  purchase  any  more  goods  for  him. 
The  clerk,  immediately  on  the  receipt  of  this  order,  applied 
to  the  vendors  to  take  the  goods  back  again,  who  agreed 
to  rescind  the  contract."  His  Lordship, .  therefore,  con- 
firmed the  doctrine  laid  down  in  the  former  cases,  draw- 
ing a  dbtinction  between  Atkin  v.  Barwick,  and  Salie  v. 
Field,  and  comparing  the  case  of  Barnes  v.  Freeland  to  that 
of  Harmon  v.  Fisher,  where  the  acts  were  done  in  con- 
templation of  an  act  of  bankruptcy,  and  to  give  a  prefer- 
ence to  creditors.    Here,  however,  no  bankruptcy  had  in- 
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1898.        tervenedi  and,  therefore,  that  principle  does  not  apply. 
^    "  But  it  has  been  said.  that,  in  this  case,  the  ale  was  de- 
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f.  livered ;  and  that  the  transit  was  completely  at  an  end  be- 

fore the  contract  between  the  vendor  and  purchaser  was  at- 
tempted to  be  rescindedi  or  the  order  to  stop  them  given. 
But  that  was  not  so.  Goods  in  the  hands  of  a  carrier  or 
wharfinger  cannot  be  said  to  have  reached  their  final  des- 
tination, unless  the  wharfinger  be  the  actual  agent  of  the 
consignee.  Here,  however,  it  is  not  necessary  to  decide 
whether  the  goods  were  properly  stopped  or  not.  Nei- 
ther the  case  of  Barnes  v.  Freeland,  nor  indeed  either  of  the 
previous  authorities  to  which  we  have  boen  referred,  turned 
on  that  point.  It  is  enough  for  us  to  say,  that  the  goods 
were  not  in  the  hands  of  the  vendee  when  the  contract 
was  agreed  to  be  suspended  by  the  vendor;  neither  were 
they  stopped  to  defraud  a  general  body  of  creditors,  or  for 
the  purpose  of  a  fraudulent  preference.  I  am,  therefore, 
of  opinion,  that  this  rule  must  be  discharged. 

Mr.  Justice  Park. — I  fully  agree  with  all  that  has 
fallen  from  my  Lord  Chief  Justice.  Independently  of  any 
authority,  the  reason  and  justice  of  the  case  are  clearly  with 
*  the  plaintiffs.  But  the  principle  established  by  the  cases 
to  which  we  have  been  referred,  appears  to  me  to  be  the 
true  one;  and  one  that  has  been  adopted  by  the  Ck>urts  in 
favour  of  bondjide  contracts,  when  rights  of  creditors  or 
third  persons  do  not  intervene,  and  when  there  is  no  inten- 
tion to  give  a  firaudulent  preference.  With  respect  to  the 
case  of  Atkin  v.  Barmck,  it  has  never  been  wholly  objected 
to  as  an  authority ;  but  it  differs  from  the  present,  as  here 
there  has  been  no  bankruptcy ;  and,  although  I  do  not 
altogether  agree  with  the  reasoning  of  Lord  Chief  Justice 
Prait,  yet,  as  was  said  by  Lord  Mansfield  in  Harmon  v. 
Fisher,  "  the  judgment  seemed  to  be  right,  but  the  rea- 
sons wrong."  Then  came  the  case  of  Salie  v.  Field, 
which  was  decided  in  1793,  and  which  I  attempted  to 
distinguish  from  Atkin  v.  Barwici,  but  did  not  succeed; 


FAKEBaOTHEB. 


IN  THE  NINTH  YEAR  OF  GEO.  lY.  527 

and  all  the  Judges,  in  SaUe  y.  Fields  conBidered  that  the  1828. 
contract  had  been  entered  into,  but  that  it  had  been  put  ]^  *  ' 
an  end  to  or  rescinded,  by  the  assent  of  the  parties ;  and  ^  «. 
Mr.  Justice  BuUer  said : ''  The  principle  on  which  the  case 
of  Aiiin  y.  Barwick  was  decided,  goYems  this.  The  point 
there  contended  for,  was,  that  there  was  no  consent  by  the 
sellers  to  rescind  the  contract;  but,  here  an  express  con- 
sent by  them  is  stated.**  In  Smith  y.  Field,  the  Court  re- 
cognised the  authority  of  SaUe  y.  Fields  but  distinguished 
the  two  cases,  as  in  the  latter  the  Ycndors  declined  to  re- 
sdnd  or  renounce  the  contract,  and,  as  Lord  Kenyan  ob- 
8etTed,'the  interests  of  other*  persons,  fur.  the  bankrupt's 
creditors,  had  intervened.  In  Barnes  y.  Freektnd,  the 
previous  decisions  were  fully  considered,  and  Atkin  v. 
Bahffici,  and  Salte  v.  Field,  were  not  objected  to,  but 
were  distinguished  from  Barnes  v.  Freeland,  where  Lord 
Kenyan  sud:  "  In  this  case,Jthe  goods  were  delivered  to 
and  accepted  by  the  vendee,  and  the  property  remained  in 
him  until  he  became  insolvent:**  and  Mr.  Justice  Ashhurst 
added:  ''The  contract  was  complete,  and  could  not  be 
rescinded  by  any  subsequent  act  of  the  parties,  so  as  to 
affect  the  interests  of  third  persons."  Here,  however, 
there  was  no  delivery  to  the  vendee,  and  the  only  rights 
to  be  affected  were  those  of  Adani  Park,  the  uncle. 

Mr.  Justice  Burrouoh. — When  the  facts  of  this  case 
are  considered,  the  point  appears  to  be  quite  clear,  and 
we  have  no  need  of  authority.  The  only  question  is, 
whether  the  delivery  of  the  ale  to  the  vendee  was  complete 
before  it  was  stopped,  or  whether  the  contract  was  after- 
wards rescinded  by  the  consent  of  the  vendor  and  vendee. 
In  either  case  the  plaintiff*  would  be  entitled  to  recover. 

Mr.  Justice  Gaselee  concurring — 

Rule  discharged. 
you  I.  N  N 
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l^iAiy,  Kniqht  and  Fyson,  Gents.,  r.  Legh,  Esq.,  M.  P. 

the  piaintifff  X  HIS  WRs  an  RCtion  of  trover,  brought  by  the  plain- 
/'fahe  iM&  of  ^^  against  the  defendant,  to  recover  damages  for  the 
fnZboOLUc^^  conversion  of  a  bill  of  exchange  by  the  defendant  to  his 
cepted  by  the  own  use.  At  the  trial,  before  Lord  Chief  Justice  Be^,  at 
Wi^  the  con-  GuiUhall,  at  the  Sittings  after  Michaelmas  Term,  1826, 
teod^^rnd/ff.,  ^  ▼erdict  was  found  for  the  plaintifis  for  the  damages 
the  wu  was  left  mentioned  in  the  declaration,  subject  to  the  taxaticm  of 

in  the  hands  o(  »  ^ 

the  piaintiffb,  aa  certain  bills  of  costs  of  the  plaintiffs,  as  between  attorney 
icpayment  S^  '^^  client;  leave  being  reserved  to  the  defendant  to  move 
ta^<^°* /*£  *®  enter  a  nonsuit  on  a  point  of  law ;  which  afterwards, 
being  hidebted  by  the. permission  and  direction  of  the  Court,  and  by  con- 
afterwwda  wrote  s^nt  of  both  parties,  it  was  agreed  should  be  presented  for 
teiSt^"  The     *^®  opinion  of  the  Court  on  the  following  case: — 

bfflofSSOOj: 
you  will  please 

to  hold,  subject  *'  The  bill  of  exchange,  for  the  conversion  of  which  the  ac- 

idso  for  any  ad^  ^^^  ^^  brought,  was  drawn  on,  and  dated,  the  5tli  Navem- 

SJ^'  ^Z  *^»  1821 ,  by  one  J%amas  Claughim,  upon  the  defendant, 

have  against  requesting  him,  eighteen  months  after  date,  to  pay  to  the 

fendantfraudu-  ^^^^   Thomas  ClaUghtotCs  Order  3500/.,  value  received; 

thViai'^jL^Lnhe  ^^^^'^  ^*^  ^*^  afterwards,  and  before  its  negotiation,  ac- 

^*°^ffi?^  p*  cepted  by  the  defendant.     The  bill  having  been  indorsed 

sued  him  in  tro-  by  Claughton,  he,  on  the  8th  December,  1821,  delivered 

award°ofanar-^  the  Same,  with  Other  bills  of  alike  description,  to  one  Tho- 

bitrator,  re-  ^^^^  Farquharsofi,  who,  with  his  consent,  delivered  such 

covered  the  sum      ^  ^  '  '  •  ' 

he  advanced:—  bills  to  One  John  Everth;  for  the  purpose  of  raising  money 
wUhstanding  ° '  thercon,  to  be  employed,  partly  in  making  up  the  capital  of 
P.!  tihrphdntifi  Everth  in  a  gun  manufactory  in  which  he  was  interested, 
were  also  en-      and  for  which  Claughton  engaged  to  advance  funds  to  a 

titled  to  recover  ^^  ^  ^ 

In  trover  against  larger  amouut  than  the  bill  in  question,  and  partly  for  other 

the  amoont^ue  purposcs  of  Claughton,  in  which  Everth  had  no  concern. 

to  Aemfrom  c«  !„  tjjg  ^jonth  of  February,  1822,  Everth  applied  to 

the  banking-house  of  S\v  Peter  Pole  %  Co.,  oi  London,  and 

endeavoured  to  prevail  upon  them  to  discount  the  bill; 
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but  they  refused  to  do  so.  He  then  requested  them  to  1828. 
lend  him  IQOOL  upon  the  security  of  the  bill^  stating  that 
he  was  concerned  in  a  gun  manufactory^  and  that,  unless 
he  could  obtain  the  advance  of  that  sum,  the  workmen 
employed  therein  would  be  obliged  to  stop  for  want 
of  funds.  The  bankers  thereupon  consented  to  advance 
to  Everth  Ae  sum  of  lOOO/.,  in  manner,  after-mentioned, 
upon  the  securi^  of  the  bill;  and  it  was  agreed  between 
Everth  and  the  bankers,  that,  inasmuch  as  Everth  had 
not  at  that  time  any  account  at  the  said  banking-house, 
die  amount  of  the  said  advance  should  be  debited  in  the 
account  of  the  plaintiff  £iif^A/,  kept  by  him  at  the  said 
bankers',  be  being  the  solicitor  both  of  the  bankers  and  of 
Everth;  and  that  the  bill  should  be  deposited  with  Knight f 
as  agent  for  the  said  bankers,  until  the  said  sum  of  100(NL 
should  be  repaid  by  Everth.  The  bill  was  accordingly 
placed  in  the  hands  offii^A^,  for  that  purpose;  and,  on  the 
29th  Jiarol,  the  money  was  advanced. 

'<  On  the  3d  AprU^  1822,  Everth  addressed  a  letter  to 
the  jAwsnihSi  Kfdghiy  of  which  the  following  is  a  copy : — 

''  <  My  Dear  Sur,— The  bill  of  8500/.,  say  three  thousand 
five  hundred  pounds,  drawn  by  Thomas  Claughton  upon 
I%omas  Legh,  oflAme  Park^  upon  which  you  were  kind 
enoi^h,  at  Mr.  PuUen's  request,  to  procure  me  the  ad- 
vance of  cue  thousand  pounds  from  my  friends  Sir  Peter 
Pole,  Bart.,  ^  Co.,  you  will  please  to  hold,  subject  of 
course  to  that  1000/.,  as  also  for  any  advances  or  law  ex^ 
penses  you  have  against  me,  or  that  may  be  advanced  or 
ineaned  on  nqr  account,  or  that  of  the  patent  gun-factory, 
for  which  purpose,  more  particularly,  the  biU  was  handed 
tome. 

''  *  From  the  conversation  which  took  place  with  Mr. 
Cktt^hton  on  Sunday  last,  I  should  not  be  surprised 
if  proceedings  should  be  instituted  by  that  gentleman 
ogamst  my  frieod   Mr.  Farquharson,  his  former  agent, 

N  nS 
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1828.  against  whom  he  appears  Co  be  much  irritated,  without,  as 
far  as  I  can  see,  any  adequate  cause;  and,  in  that  event,  he 
must  necessarily  require  some  professional  assistance,  and, 
as  I  know  from  experience  he  cannot  be  in  more  able 
hands  than  yours  and  my  friend  Fysons,  I  shall  feel  obliged 
by  your  acting  as  his  solicitors,  and  I  will  engage  to  pay  all 
the  expenses  you  may  incur  on  his  account,  arising  out  of 
such  proceedings;  for  which  also  you  will  hold  the  bill  as 
your  security.    Your  obliged-  John  Everth: 

^'  Prior  to  and  at  the  date  of  the  above  letter,  Everth 
was  under  acceptances  to  a  large  amount,  exceeding  Ae 
amount  of  the  bill  in  question;  of  which  acceptances  die 
plaintiffs  were  aware ;  none  of  which  were  ever  paid  by  him, 
Everth,  but  all  afterwards  taken  up  by  the  defendant 
Legh. 

"  At  the  time  of  the  date  of  the  letter,  the  plamtifis 
were,  and  for  many  years  previously  had  been,  the  so- 
licitors for  Everth,  who  was  then  indebted  to  them  in  a 
considerable  sum,  for  professional  business  transacted  on 
his  account,  and  became  further  indebted  to  them,  sub- 
sequently to  the  date  of  the  siud  letter,  both  on  his  account, 
and  also  in  respect  of  the  gun-factory. 

''  In  the  month  oi  August,  183S,  Everth  applied  to  the 
plaintiff*  Knight,  stating  that  a  person  of  the  name  of 
Thomhill  could  get  the  bill  discounted,  provided  the  par- 
ties were  satisfied  that  the  hand-writing  of  the  drawer  and 
accej>tor  were  genuine;  and  requested  the  fhintiffKnighi 
to  entrust  the  bill  with  ITiomhitt  to  get  the  same  discount- 
ed ;  which  Knight  at  first  refused ;  but,  afterwards,  with 
the  approbation  of  Sir  Peter  Pole  Sf  Co.,  consented  to  do 
so,  and  did  for  that  purpose  deliver  the  bill  to  Th(mMtL 

*^  The  bill  was  afterwards  taken  by  one  fitfr/brcf,  who  was 
employed  for  that  purpose  by  ThomhiU,  to  the  banking- 
house  of  Messrs.  Coutts  %  Co.,  the  bankers  of  the  defend- 
ant, and  shewn  to  Sir  Edmund  Antrobus,  one  of  the  part- 


IN  THX  NINTH  YXAR  OF  QBO.  IV.  531 

nen  of  that  finn«  to  ascertain  whether  the  acceptance  of  it  1828. 
was  in  the  hand-writing  of  the  defendant.  Thereupon  one 
Sweetman,  who  was  authorized  by  Claughtan  to  seize 
and  detain  the  bill,  asked  Sir  Edmund  Anirobus  to  let 
him  look  at  the  indorsement  upon  the  bill,  and  took  it  out 
of  the  hand  of  the  said  Sir  Edmund  Anirobus,  and  after- 
wards went  away  with  the  bill,  and,  by  the  authority  of 
the  defendant,  detained  it;  and  the  Jury  found  that  the  de- 
fendant thereby  converted  the  bill  to  his  own  use. 

"  The  said  sum  of  1000/.,  so  advanced  by  Sir  Peter 
Pole  %  Co.,  still  remaining  due  and  unpaid  to  them,  they, 
in  Easter  Term,  18S4,  brought  an  action  of  trover  against 
the  defendant  and  the  said  Thomas  Claughton,  for  such 
conversion  as  aforesaid,  in  die  Court  of  King^s  Bench; 
which  cause,  being,  by  order  of  the  said  Court,  referred  to 
a  barrister  (a  nolle  prosequi  being  first  entered  as  to 
CSaughton),  the  arbitrator,  on  the  7th  November,  1825,  did, 
by  his  award,  duly  made,  find  and  award,  that  the  defend- 
ant was  guilty  of  the  premises  laid  to  his  charge  in  and  by 
the  declaration  in  the  said  action  of  Sir  Peter  Pole  Sf  Co., 
and  that  they  had  thereby  sustained  damages  to  the  sum 
of  1182/.  9s.M.,hemg  the  amount  of  the  said  sum  of  1000/., 
and  damages,  which  he  awarded  and  adjudged  in  respect 
of  the  premises;  and  did  further  award  and  order  the  de- 
fendant, on  a  certain  day  therein  mentioned,  to  pay  to  the 
pbdntifis  in  the  said  action,  at  the  o£Sce  of  Messrs.  Knight 
%FyMO»,  the  said  sum  of  1182/.  ds.  4id.,  and  also  certain 
costs  in  the  award  mentioned;  which  sum  of  money  and 
costs  were  paid  accordingly:  and  the  arbitrator,  by  his 
award,  recited,  that,  on  the  hearing  of  the  arbitration,  the 
plaintifis.  Sir  Peter  Pole  ^  Co.,  did  propose  to  produce 
before  him  evidence  to  prove  that  certain  persons,  other 
than  themselves,  the  said  plaintifis,  had  claims  upon,  and 
were  interested  in,  the  said  bill,  and  that,  if  the  same,  when 
it  arrived  at  maturity,  or  afterwards,  had  been  paid  in 
fiill,  part  of  the  money  so  paid  would  have  been  paid  to 
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1828.  and  for  the  use  of  such  other  persons.  The  arbitrator, 
therefore,  made  known,  that  he,  the  arbitrator,  refused  to 
receive  such  evidence,  and  that  he  had  not  awarded  soy 
damages  against  the  defendant  is  respect  of  the  daima  of 
any  persons  other  than  the  plaintiflb  in  the  said  came, 
ofsr.  Sir  Peter  Pole  %  Co. 

''  It  was  left  by  the  Lord  Chief  Justice  to  the  Jury,  with 
a  direction,  that,  if  they  thought  that  the  plaintiffs  were 
ignorant  of  the  limited  authority  of  Everth^  and  had  no 
reHson  to  suspect  it,  they  should  find  for  the  plaintiffs;  if 
otherwise,  for  the  defendant;  and  the  Jury  found  for  the 
plaintiffs. 

*'  The  question  for  the  opinion  of  the  Court  was,  whe- 
dier  the  plaintiffs  were  entitled  to  recover  damages,  to  Ae 
eictent  of  thdr  Uen  upon  the  bill,  for  the  conversion  there- 
of by  the  defendant,  as  stated  in  the  case.  If  the  Cotot 
should  be  of  opinion  that  the  plaintii&  were  entitled  to  re- 
cover, the  verdict  was  to  stand ;  if  not,  a  nonsuit  was  to  be 
entered." 

The  case  now  came  on  for  argument  (a). 

Mr.  Serjeant  Wilde,  for  the  plahitiffs,  submitted  that 
they  not  only  had  the  original  possession  of  the  bill,  but  it 
was  delivered  to  Kmghi  for  a  special  purpose,  viM.  as 
agent  for  Sir  Peter  Pole  %  Co,  until  the  sum  of  1000^, 
advanced  by  them  to  Everih  should  be  repaid;  and  the 
bill  having  been  obtained  from  Knigki  by  fraud,  and  de- 
tained by  the  order  of  the  defendant,  the  Jury  were  war- 
ranted in  finding  that  he  had  thereby  converted  it  to  his 

(a)  The  Court  obserred,  that,  ceedin^  Term^  shoold  be  striody 

the  cause  was  tried  long  nnce;  and  adhered  to;  and  that  they  shall 

8fud,  that  in  future  the  rule  {vide  1  not  be  set  down  afterwards,  unless 

Tidd,  9  Ed.  504)  which  requires  a  special  reason  be  asagned  for 

special  cases  made  at  Nisi  Pritu,  the  postponement:  otherwise,  the 

to  be  set  down  for  argument  witb-  verdict  fooiid  at  the  trial  must 

ia  the  first  four  days  of  the  sue-  stand. 
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own  use.    But  independently  of  this^  by  the  tenns  of        1808. 
EvertKs  letter  to  Knight,  on  the  2d  AprU,  the  plaintiffs 
acquired  a  lien  on  the  bill,  beyond  die  amount  of  the  sum 
advanced  by  Pole  %  Co.,  for  any  advances  or  law  expenses 
they,  the  plaintiffs,  had  or  might  thereafter  have  against 
Everikf  on  account  of  the  gun-factory.    They  had,  there* 
finre,  not  a  bare  manual  possession  of  the  bill,  but  a  pos* 
session  coupled  with  an  interest;  and  even  if  Sir  Peter 
Pole  ^  Co.  had  a  claim  on  the  bill  to  the  amount  of  the 
Bum  advanced  by  them,  yet  such  claim  was  subject  to  the 
prior  right  of  the  plaintifis,  who  had  clearly  a. primary 
and  preferable  lien;  or,  at  all  events,  such  an  interest  as 
would  enable  them  to  maintain  trover  against  a  wrong-^ 
doer.    Although  Sir  Peter  Pole  %  Co.  recovered  dama-i 
ges  m  the  acti<Mi  of  trover  brought  by  them  against  the 
defendant,  yet  they  recovered  by  virtue  of  an  award;  and^ 
consequently,  there  has  been  no  judgment.    The  case  of 
MorrU  T.Robinson  (a)  seems  to  be  expressly  in  point, 
and  decisive  of  the  present    There,  the  owners  of  a  cargo 
brought  an  action  on  the  case  against  the  owners  of  a 
ship,  for  wrongfully  selling  the  cargo,  instead  of  carrying 
it  to  London,  according  to  their  contract,  ^nd  the  decla- 
ration contained  a  count  in  trover.    The  plaintiffb  re- 
covered a  general  verdict  tor  the  value  of  the  ship  and 
freight,  which  was  one-fifth  of  the  value  of  the  cargo. 
They  afterwards,  brought  an  action  for  money  had  and 
received,  against  the  purchaser  of  the  goods;   and  it 
was  held,  that  the  recovery  against  the  owners  of  the 
ship  was  no  bar  to  the  latter  action.    And  Mr.  Justice 
Bayley  there  said  (6):   **  The  plaintiffs  brought  an  ac- 
tion against  the  owners,  for  the  breach  of  their  duty  as 
carriers,  with  a  count  in  trover.    The  Jury  might,  on 
that  count,  have  given  the  full  value  of  the  goods,  in  da« 

(a)  3  Bam.  &  Cress.  196;  S.  C.  5  Dow.  &  Ryl.  34. 
(&)  3  Bam.  &  Crass.  205. 
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18S8.  mages;  but  theirpower  on  the  apecial  counts  was  restricted 
to  a  certain  amount,  and  the  verdict  was  restricted  to  that 
amount.  No  judgment  has  been  entered  up,  and  there- 
fore there  has  been  no  actual  satisfitction.  If  concurrent 
actions  had  been  brought,  that  against  the  owners  could 
not  have  barred  the  other;  why  then  should  it  have  that 
effect  because  they  hare  been  brought  at  different  times! 
If,  indeed,  the  pkintiflb  were  to  recover  the  full  value  of 
the  goods  in  each  action,  a  Court  of  equity  would  mter- 
fere  to  prevent  them  from  having  a  double  satisfaction; 
but  there  is  nothing  in  the  former  action  which  can,  in  a 
C!ourt  of  law,  prevent  the  recovery  in  this.**  And  Mr. 
Justice  Holroffd  said  (a) :  **  Where,  in  trover,  the  Aill  value 
of  the  article  has  been  recovered,  it  has  been  held  that  the 
property  is  changed  by  judgment  and  satis&ction  of  the 
damages.  But,  unless  the  full  amount  is  recovered,  it  would 
not  bar  even  other  actions  in  trover.  Here,  it  ib  plain, 
that  the  full  value  had  not  been  recovered  on  the  count  in 
trover.  In  an  action  against  a  sheriff  for  an  escape,  snudl 
damages  are  often  given,  on  the  ground  that  the  debt  is 
not  extinguished:  and  the  whole  amount  may  afterwards 
be  recovered,  notwithstanding  the  recovery  against  the 
sheriff.  The  former  action  brought  by  these  plaindfis 
against  the  ship-owners  is  not,  then,  any  legal  ground  for 
diminishing  the  sum  to  be  recovered  in  this."  And  Mr* 
i\x9lAc%  LittledtUe  said  (6):  *' As  to  the  recovery  in  the 
former  action;  in  the^rsl  place,  there  has  been  no  judg- 
ment in  that  case;  and,  if  one  party  attempts  to  avail  him- 
self of  the  technical  effect  of  such  a  recovery,  the  other 
may  set  up  a  technical  answer,  rssr.  that  judgment  has  not 
been  entered  up.  But  an  action  of  trover  is  clearly  no  bar, 
unless  the  fiiU  value  has  been  recovered.**  Here,  if  Sir 
Peter  Pole  %  Co.  had  not  recovered  in  their  action  against 
the  defendant,  there  can  be  no  doubt  but  that  the  plain- 

(a)  3  Bam.  &  Grew.  206.  (()  Id.  207- 
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tifis  nught  maintain  trover ;  and,  as  the  arbitrator  award-  1898. 
ed  Sir  Peier  Pole  %  Co.  less  damages  than  the  amount 
of  the  bill,  and  which  only  related  to  the  plaintiffs  in 
that  particular  suit,  it  could  not  prevent  the  present 
p1ainti£fs  from  suing  in  this  action ;  for  they  had  still  a 
sufficient  title  in  the  bill  to  maintain  trover,  having  a  lien 
upon  it  beyond  the  amount  of  the  damages  recovered  by 
Sir  Peter  Pole  ^  Co. 

Ifr.  Serjeant  Peaie,  eoniri. — It  is  necessary  to  look  at 
the  relative  situations  of  the  plaintiffs  and  Sir  Peter  Pole 
^  Co*  Everth  placed  the  bill  in  Knighfs  hands,  as  agent 
for  the  bankers,  who  advanced  1000/.  upon  it.  Knighi, 
therefore,  must  be  considered  as  a  mere  bailee  for  Sir  Peter 
PeJe  ^  Co.;  he  had  no  interest  beyond  it;  and,  when 
he  parted  with  the  possession  of  the  bill,  although  he 
might  previously  have  had  such  an  interest  in  it  as  to  en- 
able him  to  maintain  trover,  and  though  he  might  origi- 
nally have  had  a  lien  upon  it,  yet  such  lien,  and  conse- 
quendy  his  interest,  were  put  an  end  to  when  the  bill  was 
given  up  to  ThanMU.  The  only  interest  the  plaintifis  ac- 
quired by  EvertKs  letter  was,  a  lien  on  tiie  bill,  to  the 
amount  of  the  sum  advanced  by  Sir  Peter  Pole  j*  Co.,  as 
well  as  for  any  advances  or  charges  they  had  against 
Everth;  but  that  did  not  divest  Sir  Peter  Pole  if  Co's.  right 
to  sue  on  the  bill,  and  Knight  would  have  been  bound  to 
give  it  up  to  them  for  the  purpose  of  suing,  if  they  had 
required  and  demanded  it,  if  he  had  retained  it  in  his 
possession.  They  had  the  primary  and  larger  interest ; 
and  when  the  bill  got  into  the  hands  of  a  third  person, 
whether  it  were  fraudulently  obtained  or  not,  Sur  Peter 
Pole  %  Co.,  and  not  Knight,  were  authorized  to  sue  for 
its  conversion;  which  they  accordingly  did ;  and  the  award 
made  by  the  arbitrator  in  their  finvour,  is  conclusive  to 
shew  that  the  property  in  the  bill  was  in  them.  Two  ac- 
tions cannot  be  brought,  by  two  distinct  parties,  to  recover 
damages  for  the  conversion  of  the  same  instrument  at 


^86  CAaSS  IN  SASTBA  TSUlf,  - 

1828.        one  and.  the  same  time :  and  here,  the  parties  claming 
Kniort       ^  different  rights^  both  could  not  have  a  property  in 
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the  bill.  And,  as  Sir  Peier  Pole  Sf  Co.  recoTered  dama- 
ges in  their  action,  the  plaintifiii  cannot  now  be  said  to 
have  a  sufficient  special  property  in  the  bill  to  enable  them  to 
maintain  troTer;  and,  although  they  might  once  have  had 
such  special  property,  yet  the  parties  who  had  the  gene- 
ral interest  in  it,  vix.  Sir  Peter  Pole  %  Co.,  might  assert 
their  right  and  recover  accordingly,  as  they  had  a  para- 
mount (MToperty.  In  the  case  of  personalty,  a  special 
property  may  be  in  one,  as  in  the  instance  of  carriers, 
while  the  absolute  right  exists  in  another;  and,  where 
a  competition  arises  between  those  two  rights,  the 
latter  must  previul.  So,  here,  although  the  plainti£b 
might  have  had  a  special  property  in  the  bill,  the  ab- 
solute right  was  in  Sir  Peter  Pole  §  Co.,  who  had 
made  the  advance  upon  it,  and  for  whom  Kmght  held  it 
as  agent  or  trustee.  Although  it  has  been  objected,  that 
there  was  no  judgment  in  the  action  brought  against  the 
defendant  by  Sir  Peter  Pole  %  Co.,  yet  that  is  immaterial, 
as  the  award  is  equally  conclusive  and  binding  on  the  par- 
ties. The  case  of  Morris  v.  Bobineon  cannot  affect  this ; 
for,  although  there  there  were  two  different  actions,  and  for 
different  causes,  they  were  brought  by  the  same  plaintiA} 
and  all  the  Court  there  decided,  was,  thjit,  as  they  had  not 
recovered  the  foil  value  in  the  action  of  trover  against  the 
ship-owners  for  wrongfully  selling  the  cargo,  they  were 
not  thereby  precluded  from  suing  the  purchase  of  the 
goods,  in  an  action  for  money  had  and  received.  Here, 
however,  two  distinct  actions  were  brought  by  two  sepa- 
rate parties,  for  the  conversion  of  the  same  bill  of  exr 
change,  the  plaintiffs  in  the  former  of  which  had  a  para- 
mount title,  and  the  plaintiffs  in  the  latter  only  a  gene- 
ral property,  and  were  the  mere  agents  of  the  parties 
first  suing;  and  they  were  also  guilty  of  a  violation  of  their 
duty,  by  allowing  the  bUl  to  go  out  of  their  hands.     The 
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case  of  Gordon  y*  Harper  (a)  is  a  direct  authority  to  shew, 
that,  in  order  to  entitle  a  party  to  maintain  trover,  he  must 
have  the  right  of  possession  as  well  as  of  property ;  and 
here,  the  plaintLGEs  had  not  such  a  right  of  possession  in 
the  bill  in  question,  as  to  entitle  them  to  sue  the  defen- 
dant in  trover  for  its  conversion. 

Mr.  Seijeant  Wilder  in  reply,  was  stopped  by  the  Court. 

Lord  Chief  Justice  Best. — ^I  folly  assent  to  the  last  pro* 
position  of  my  brother  Peaked  that,  to  enable  a  party  to 
eae  in  trover^  he  must  have  either  a  general  or  a  special 
Ittoperty  in  the  article,  for  the  detention  of  which  damages 
are  sought  to  be  recovered,  as  well  as  a  right  of  posses- 
sion; and  I  am  of  opinion,  that,  under  the  circumstances 
of  this  case,  the  plaintiffs  had  a  property  in  the  bill  at  the 
time  of  the  commencement  of  the  action,  and  also  a  right 
Id  its  possession.  The  terms  on  which  the  bill  was  de« 
posited  with  Knighi,  have  not  been  sufficiendy  attended 
to.  It  was  not  left  in  his  hands  merely  as  agent  to  Sir 
Peier  Pole  %  Co.  That  was  merely  descriptive  of  his 
character.  He  held  it  for  his  own  seciurity,  as  the  amount 
of  the  sum  advanced  by  the  bankers  was  not  debited  to 
Everth,  but  to  Knigki,  and  his  account  was  charged  ac- 
cordingly with  the  1000^,  it  being  agreed  that  he  should 
hoU  the  bill  until  that  sum  should  be  repaid  by  Everth. 
Knight,  therefore^  was  entitled  to  hold  the  bill  in  his  own 
light  as  against  Everthf  and  he  had  also  a  right  to  hold 
it  as  against  Sir  Peter  Pole  %  Co.,  as  a  security  for  the 
repayment  of  the  sum  advanced  by  them,  they  having 
charged  his  account  with  it,  and  being  entitled  to  call 
upon  him  to  pay  it.  I,  therefore,  cannot  agree  that  Knight 
held  the  bill  merely  as  the  agent  of  the  bankers ;  but  I  think 
he  held  it  on  his  own  account,  as  a  security,  in  case  they 
should  call  on  him  to  pay  the  money  advanced  to  Everth; 

(o)  TTermRep.  9. 
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1828.  and  even  if  Knight  had,.in  the  first  instance,  held  the  IhH 
as  agent  of  Sir  Peter  Pole  %  Co.,  still  he  had  the  actual 
possessioni  and  was  such  a  hailee  as  to  entitk  him  to  main- 
tain trover  against  a  wrong-doer.  If  a  party  originally 
hold  a  bill  on  one  account,  it  may  be  afterwards  placed  to 
another;  and,  although  Knight  might  be  considered  as 
the  mere  agent  of  the  bankers,  and,  at  first,  held  the  UIl 
as  such,  until  their  debt  was  paid;  yet,  the  instant  that  was 
satisfied,  he  had  a  right  to  hold  it  as  a  security  for  his  bill 
of  costs,  or  for  advances  made  to  Everth;  and  this  is  evi- 
dent firom  the  terms  of  the  letter  written  by  Everth  to 
Knight  on  the  Sd  April,  18£S.  When,  therefore,.  Sir 
Peter  Pole  %  Co*  were  paid  the  sum  awarded  to  them  by 
the  abitrator,  their  right  to  the  bill  ceased,  and,  eo  tnetanti, 
the  plaintiflTs  chum  arose;  and  this  was  previously  to  the 
commencement  of  this  action.  There  is,  consequently,  no 
objection  to  it,  either  in  point  of  form  or  substance,  as  the 
bill  was  placed  in  Knighfs  hands  as  a  security  for  profes- 
sional services  previously  performed.  But  it  has  been 
strongly  insisted,  that  the  plaintifis  cannot  recover  on  the 
bill,  as  Sir  Peter  Pole  %  Co.  have  recovered  damages  in  a 
former  action  of  trover  commenced  by  them  against  the 
defendant  on  the  same  bill.  I  very  much  doubt  whether 
Sir  Peter  Pole  %  Co.  could,  by  law,  maintain  that  action, 
as  they  had  po  right  of  possession.  It  certainly  would 
have  been  far  better  if  the  action  had  been  brought  in 
the  name  of  Knight j  as  he  would  have  been,  entitled  to 
recover  the  1000/.,  as  well  as  all  that  was  due  to  him 
from  Everth,  on  whose  account  he  held  the  bill.  But  the 
arbitrator  has  most  properly,  in  the  action  brought  by  Sir 
Peter  Pole  4r  Co.,  limited  the  damages  to  them,  according 
to  their  interest  in  the  bill.  But,  even  supposing  that 
the  bankers  were  entitled  to  maintain  an  action  for  the  con- 
version of  the  bill,  it  would  not  prevent  another,  who  has  a 
distinct  claim  on  the  same  lull,  from  suing  also.  The  case 
of  Morris  v.  Robinson  is  expressly  in  point,  to  shew  that 
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the  same  party  may  maintain  two  actions  against  separate  1828. 
persons,  in  respect  of  the  same  claim,  where  he  is  not  com- 
pensated by  the  party  first  sued.  This,  however,  is  a  far 
stronger  case,  for  Sur  Peter  Pole  ^  Co.^  who  sued  in  the 
first  action,  merely  received  a  compensation  in  damages 
commensurate  with  the  injury  they  had  sustained  through 
the  wrongful  conversion  of  the  bill;  and  surely  that  ought 
not  to  prevent  the  present  plaintiffs  from  suing  the  defen- 
dant for  a  distinct  and  separate  injury,  although  it  arises 
out  of  the  same  transaction.  I,  therefore,  think,  that,  in 
justice,  they  were  entitled  to  recover;  and  that,  indepen- 
dently of  any  authority,  there  was  no  legal  objection  to 
their  suing  in  trover^  as  they  had  a  general  property  in  the 
bill  previously  to  the  commencement  of  the  action ;  for, 
although  Knight  might  have  originally  held  it  as  trustee 
for  Sir  Peter  Pole  ^  Co.,  yet  Everth  subsequently  gave 
him  a  further  lien  on  it  for  advances  or  law  expenses  then 
or  afterwards  to  be  incurred:  and,  as  it  was  fraudulently 
procured  from  Knight,  and  detamed  by  the  authority  of 
the  defendant,  the  plaintiffs  were  entitled  to  recover. 

Mr.  Justice  Park. — I  am  of  the  same  opinion.  The 
whole  case  turns  on  the  commencement  of  EtertKs  letter 
to  tile  plaintiff  J&ti^A/,  of  the  2d  April,  \%9&,  viz.  ''  The 
bin  of  3,500/.  drawn  by  Thomas  Claughton  upon  Thomas 
Legh,  upon  which  you  were  kind  enough  to  procure  me 
the  advance  of  1000/.  from  Sir  Peter  Pole  %  Co.,  you  will 
please  to  hold,  subject  of  course  to  that  1000/.,  as  also  for 
any  advances  or  law  expenses  you  have  against  me,  or  that 
may  be  advanced  or  incurred  on  my  account,  or  that  of 
the  patent  gun-factory,  for  which  purpose,  more  particu- 
larly, the  bill  was  handed  to  me."  A  lien  was  then 
created  on  the  bill,  which  was  in  the  plaintiffs'  hands,  and 
they  were  entitied  to  hold  it  till  they  had  obtained  full  re- 
muneration for  their  professional  services  and  advances.  It 
19  true,  that  the  plaintiffs  might  have  brought  an  action 
for  tiie  whole  demand;  and,  although  Sir  Peter  Pole  % 
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Co.  recovared  damages  to  the  extent  of  tfaetr  interest  in  the 
bill,  diat  will  not  prevent  the  plaintifi  from  suing,  as  they 
had  a  distinct  and  separate  demand  by  virtue  of  their  lien. 

Mr.  Justice  BurAouoh  concurred* 

Mr.  Justice  Gaselek. — There  is  no  doubt,  but  diat,  in 
justice,  Sir  Peter  Pide  ^  Co.  were  entitled  to  recover  the 
sum  of  1000/.,  advanced  by  them  to  Everih  on  the  security 
of  the  hiU;  and  the  pkdnfiffs  were  also  entitled  to  recover 
for  their  advances  or  law  expenses.    In  point  of  law,  there- 
fore, two  actions  might  have  been  maintained;  but,  wheth^ 
Sir  Peter  Pole  %  Co*  had  a  right  to  sue  the  defendant  in 
the  first  action,  it  is  not  for  us  npiw  to  inquire.     It  is  true, 
the  defendant  is  charged  with,  and  liable  to  pay,  the  costs 
of  both  actions;  but  that  is  his  own  fault;  for,  when  the 
first  was  referred,  he  might  have  allowed  the  arbitrator  to 
receive  evidence  as  to  the  nature  of  the  claim  of  the  present 
plaintiffs.    It  is,  therefoce^  no  hardship  on  the  defendant 
I  do  not  agree,  that  ,the  general  property  in  the  bill  was  ip 
6ir  Peter  Pole  ^  Co,  They  had  only  a  special  property  in 
it.    It  has  been  said,  that  the  plaintiffs  only  held  the  bill 
as  agents.    Admitting  that  to  be  so,  they  were  only  agents 
until  Sir  Peter  Pole  %  Co.  were  paid  the  sum  they  had 
advanced;  and,  when  that  was  done,  the  plaintiffs  had 
an  individual  and  independent  claim  on  it,  as  agents  for 
Everth\  and,  although  it  was  originally  deposited  vrich 
Knight  for  die  advance  made  by  Sir  Peter  Pole  ^  Co.,  yet 
JSiveftk,  in  his  letter  to  Knight,  said,  ''  you  will  please  to 
liold  the  bill,  subject  of  course  to  the  10002.,  as  also  for 
-any  advances  or  law  expenses  you  have  against  me.    That 
gave  the  plaintiffs  a  general  property  in  the  bill,  which 
was  in  the  actual  and  rightful  possession  of  Knight,  until 
it  was  fraudulently  obtained  from  him.     I  am,  therefore, 
clearly  of  opinion,  that  the  verdict  found  for  the  plaintiffi 
must  stand. 

Postea  to  the  plaintiffs. 
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Price  and  Another^  Assignees  of  Latham^  a  Bankrupt,  v.     Satwdaif, 
Helyar,  Esq.,  SheriS  o{  Somerset.  ¥^y  ^^'' 

JL  HIS  was  an  action  of  trover  for  goods,  brought  by  the  if  a  sheriff  take 
plaintiffs,  assignees  of  the  estate  and  effects  of  Latham,  §^J^  "^"' 
a  bankrupt,  against  the  defendant,  late  sheriff  of  the  county  ^  of  bank- 

f,  gy  ruptcy  commit- 

Oi  Somerset.  ted  by  the  party 

At  the  trial,  before  Mr.  Justice  Burroughs  at  the  last  l^SciTezecudra 
Sfmng  Assizes  for  that  county,  a  verdict  was  found  for  Jjj^ri^i^^biT 
the  plaintiffs,  damages,  186/.  2s.  9cU,  subject  to  the  opinion  ^  the  aasigneef, 

-   ,  .    ^  1      /•  11       .  **»  trover,  al- 

of  this  Court  on  the  following  case: —  ^  though  he  had 

no  notice  of  the 
act  of  bankrupt- 

"  Latham^  the  bankrupt,  for  several  years  before,  and  up  ^»  *°<*  '^^^^^ 
to  the  time  of  issuing  the  commission  herein-after  mention-  did  not  iuue 
ed,  carried  on  the  business  of  a  woollen-draper  at  Bath.  ^^^  mo^saf* 
The  acts  of  bankruptcy  were  committed  by  him  in  the  ^Jn^^*^" 
months  of  August,  September,  and  October,  1826.    On  ground,  that  the 
the  14th  November,  IS25,  the  defendant,  then  being  she-  uinkruptvetta 
liff  of  the  county  of  Somerset,  by  virtue  of  a  ^fieri  facias^  fh)m*thl?l!rt  ^IT' 
iaaued  at  the  suit  of  one  W.  H.  Maund,  against  the  bank-,  bankruptcy,  by 

relation: — and 

rupt,  returnable  in  eight  days  of  St.  Martin,  seized  in  ex-  this  although 
eoution  certain  effects  of  the  bankrupt.  The  officer,  in  weren^remoT- 
the  aftemoem,  took  possession  of  the  goods,  in  Latham's  ^.  ^"^^^J^^ 
house,  and  retained  possession  there  until  the  following  only  detained 
morning,  when,  on  the  bankrupt's  paying  him  the  sum  of  7 1  /.,  amount  directed 
being  a  sum  sufficient  to  pay  the  amount  of  the  damages  p^^by^^e^** 
ordered  to  be  levied,  but  somewhat  less  than  the  amount  hankrupt  to  the 

sheriff. 

which  might  have  been  levied  for  the  poundage,  &c.,  he 
relinquished  such  possession.  The  officer  stated,  that  he 
did  nothing  to  the  goods,  but  that  he  should  have  pro- 
ceeded to  a  sale,  if  the  bankrupt  had  not  paid  him  the  mo- 
ney. The  judgment  on  which  ihitjieri  facias  was  issued^ 
was  a  judgment  by  default,  and  the  damages  had  been 
asaessed  upon  a  writ  of  inquiry.  On  the  1 5th  November, 
18S6,  the  defendant,  then  being  sheriff  of /Som^^e^^  also 
seiased  and  took  in  execution,  in  Latham's  house,  certain 
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1828.  Other  effects  of  the  bankrupt,  being  part  of  those  for  which 
this  action  was  brought,  by  virtue  of  another ^Eertyaetaf, 
issued  against  the  bankrupt,  at  the  suit  of  one  William 
Luce,  founded  on  a  judgment  upon  a  cognovit;  which  writ 
was  returnable  on  Tuesdaff  next  after  eight  days  of  SL 
Martin.  The  officer  remained  in  possession  of  the  goods 
two  days,  at  the  end  of  which  time  the  baiikrupt  paid 
him  115/.  9s.  9c/.,  the  amount  ordered  to  be  levied,  when 
he  relinquished  possession.  The  aSicer  did  nothing  to 
the  goods  but  take  and  keep  possession  thereof  as  afore- 
said :  but  he  stated,  that  he  would  have  proceeded  to  a  sale, 
but  for  such  payment.  On  the  17th  November,  18S6,  the 
sheriff  paid  over  to  Maund's  attorney,  and,  on  the  S5tb,  to 
Luce^s  attorney,  the  respective  sums  ordered  to  be  levied, 
in  obedience  to  the  writs.  On  the  11th  January,  1827,  a 
commission  of  bankrupt  issued  against  Latham;  and  he 
was  declared  a  bankrupt  on  the  S4th  of  the  samemondi. 
Neither  the  sheriff  nor  his  officers  knew,  or  had  anynotioe, 
of  any  act  of  bankruptcy  by  Latham,  at  the  time  of  the  re- 
spective executions,  or  at  the  time  of  the  paym^&t  of  die 
money  to  the  respective  plamtiffs  in  the  executions.  The 
first  intimation  of  the  commission,  was  communicated  by 
the  plaintiff's  attorney  to  the  under-sheriff,  by  letter,  on 
the  18th  January,  in  which  he  stated  that  he  had  issued  a 
commission  against  Latham,  and  that  he  had  considered 
it  prudent  to  give  the  under^heriff  the  earliest  informar 
tion,  and  to  inform  him  that  the  sheriff  would  be  called 
upon  to  refund  the  amount  paid  on  the  above  two  execu- 
tions. To  this  letter,  the  under-sheriff  immediately  return- 
ed an  answer,  stating  that  such  amount  had  been  paid  over 
to  the  attomies  for  the  plamtiffs  in  the  respective  suits. 

"  The  question  for  the  opinion  of  the  Court  was,  whe- 
ther, under  the  above  circumstances,  the  action  was  main- 
tainable against  the  sheriff.  If  the  Court  should  be  of 
opinion  in  the  affirmative,  the  verdict  was  to  stand;  but,  if 
the  Court  should  be  of  opinion  thlit  the  action  was  not 
maintainable,  a  nonsuit  was  to  be  entered." 
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The  case  came  on  for  argument  on  a  former  day  in  tibia        1828. 
Term,  when — 

Mr.  Serjeant  Stephen^  for  the  plamtiffs,  submitted, — 
Fhrgt^  that  the  property  in  the  goods  seized  under  the  execu- 
tions, was  clearly  in  them,  as,  by  the  policy  of  the  bankrupt 
laws,  all  the  property  of  the  bankrupt  vests  in  his  assig- 
nees by  the  assignment,  from  the  time  of  the  act  of  bank- 
ruptcy coounitted,  by  relation. — Seamdly,  that  there  was 
a  complete  conyersion  of  the  goods  by  the  defendant,  as 
aberiff;  and  although  it  may  be  said  that  he  seized  them 
by  virtue  of  his  office,  and  merely  detained  them,  as  they 
were  not  removed  off  the  premises ;  yet  the  officer  said  that 
he  should  have  proceeded  to  a  sale,  if  the  bankrupt  had  not 
paid  him  the  amount  of  the  damages  directed  to  be  levied. 
In  M'Combie  v.  Davies{a\  it  was  held,  that  taking  the 
property  of  another  by  assignment  from  one  who  had  no 
authority  to  dispose  of  it,  is  a  conversion;  and  Lord  £/- 
lenbarough  there  said,  ''  According  to  Lord  HoUf  in  Bald- 
win V.  Cole  (6),  the  very  assuming  to  one's  self  the  property 
and  right  of  disposing  of  another  man's  goods,  is  a  conver- 
sion; and  certainly  a  man  is  guilty  of  a  conversion  who 
takes  my  property  by  assignment  from  another  who  has  no 
authority  to  dispose  of  it ;  for  what  is  that  but  assisting  that 
other  in  carrying  his  wrongful  act  into  effect."  Although 
in  Wyait  v.  Blades,  where,  in  an  action  of  trover  against 
the  sheriff  for  taking  the  goods  of  a  bankrupt  in  execu- 
tion, after  a  secret  act  of  bankruptcy,  and.  carrying  them 
to  a  broker's,  his  Lordship  said  (e),  that,  **  had  the  goods 
not  been  removed,  it  would  have  been  difficult  to  say  there 
was  any  conversion;"  yet  there,  a  notice  was  served  on  the 
sheriff  not  to  sell  the  goods,  as  they  belonged  to  the  assig- 
nees; and  in  consequence  they  were,  not  sold,  but  remain- 
ed at  the  broker's ;  whikt  here,  the  goods  were  substan- 

(a)  6  East,  538.  ^  (fr)  6  Mod.  213;  (r)  3  Camp.  396. 

VOL.  I.  o  o 


544  CASES  IN  BASTBR  TERH^ 

1828.  lively  sold^  as  tbe  bankrapt  was  obliged  to  redeem  dienn, 
by  paying  the  officer  the  full  amount  of  the  sums  directed 
to  be  levied,  the  defendant  having  assumed  and  exercised 
an  express  dominion  over  them.  In  ShipuAck  v.  Blameh^ 
ard{a)i  it  was  held,  that,^if  a  party  pay  money  in  otAieac  to 
redeem  hb  goods  from  a  wrongful  distress  for  rent,  he 
may  maintain  trover  against  the  wrong-doer;  and  here* 
there  was  not  only  a  seizure  and  detention  by  the  she- 
nff,  but  the  bankrupt  was  actually  obliged  to  redeem 
the  goods  in  order  to  prevent  a  sale;  and  there  can  be 
BO  doubt  but  that  the  executions  were  tortious  as  against 
the  plaintiffs.  It  may  be  said  that  it  is  an  act  of  hard- 
ship and  iigusUce  to  render  the  sheriff  liable,  as  he 
acted  in  cd^edience  to  the  process  delivered  to  him  to 
be  executed  according  to  law,  and  had  received  no  no- 
tice of  an  act  of  bankruptcy  having  been  previously  com- 
mitted*  nor  had  he  any  means  of  ascertaining  that  fiict. 
The  plausibility  of  that  Argument  might  have  some  weight* 
if  there  were  not  parallel  cases,  in  which  a  sheriff  is 
rendered  equally  responsible.  In  the  case  of  bail,  the 
sheriff  is  bound  to  accept  a  bail-bond  with  reasonable 
and  sufficient  siureties.  He  has  no  option.  If  the  bail 
do  not  justify,  the  plaintiff  in  the  suit  looks  to  the  she- 
riff; and  if,  on  the  expiration  of  the  rule  to  brii^g  in  the 
body,  the  sheriff  has  not  got  the  defendant  in  custody,  or 
put  in  and  perfected  special  bail,  he  is  in  contempt  of 
Courlj  and  liable  to  an  attachment,  which  b  in  its  nature 
a  criminal  fHrocess.  So,  if  the  sureties  on  the  bail-bond 
turn  out  to  be  insufficient,  the  sheriff  alone  is  liable. 
Further,  a  sheriff  is  responsible,  if  he  by  mistake  take  the 
goods  of  A.  B.  under  an  execution,  instead  of  thoee  of 
C.  D.,  although  it  might  be  impossible  for  him  to  know  or 
ascertiun  in  whom  the  property  in  such  goods  might  be.  If 
the  defendant  had  been  an  ordinary  person,  no  doubt 

(a)  6  Term  Rep.  S98. 
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could  have  existed;  for,  if  a  man  commit  a  trespass,  as  the  ]828. 
agent,  or  by  the  command,  of  another,  he  is  still  liable, 
although  he  might  have  acted  in  ignorance.  So,  it  is  the 
duty  of  a  servant  to  obey  the  orders  of  his  master;  and 
yet  he  is  liable  in  trespass  to  the  party  injured,  notwithstand- 
ing he  may  have  done  the  act  in  the  assertion  of  his  mas-, 
ter's  right.  It  would  be  no  defence  in  such  an  action,  for  a 
servant  to  say  that  he  acted  under  the  command  of  his 
master;  and  he  is  liable  not  only  jointly  with  his  master, 
but,  if  the  latter  cannot  satisfy  the  whole  of  the  damages, 
the  p^son  of  the  servant  is  liable,  and  he  cannot  recover 
contribution  from  his  master.  The  law  only  looks  to  the  ex- 
isting rights  of  parties,  and  its  object  is  to  give  effect  to 
such  rights.  It  will  not  sanction  an  illegal  transaction, 
although  effected  through  ignorance,  or  at  the  command 
of  a  superior;  and,  if  so,  although  the  defendant  acted 
in  his  character  of  sheriff,  yet,  as  the  bankrupt  laws 
have  made  no  exception  in  his  favour,  he  must,  be 
bound  by  them,  although  he  was  not  aware  that  an  act 
of  bankruptcy  had  been  committed  by  Latham  at  the 
time  the  goods  were  seized  under  the  writs  of  execution. 
But  the  case  of  Potter  v.  Starkie  (a),  cited  in  Stephens  v. 
Ehocdl  {b),  is  precisely  in  point,  where  the  Court  of  Ex^ 
chequer  held,  that  the  sheriff  was  liable  in  trover,  though 
he  seized,  sold,  and  paid  over  the  money,  before  the  commis- 
sion issued,  and  before  any  notice ;  the  Court  saying  that  this 
necessarily  followed  from  Cooper  v.  Chitty  (c),  for  it  was  an 
unlawful  interference  with  another's  goods.  The  authority 
of  Potter  V.  Starkie  has  been  since  recognized  and  a- 
dopted  by  several  text  writers,  and  particularly  by  Mr. 
Starkie  in  his  Treatise  on  Evidence  (d),  and  Mr.  Eden  in 
his  Treatise  on  the  bankrupt  Laws  (e) ;  and  although  the 


(a)  Exch.  M.  T.  1807-  (d)  Part  IV.  page  170. 

(b)  4  Mau.  &  Selw.  260.  (e)  2d  Edit.  333 . 

(c)  1  Burr.  20. 
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1828.  circumstances  in  Cooper  v.  Chiiiy  diflfer  from  the  present, 
as  there  the  sheriff  did  not  sell  until  after  the  commission 
was  issued;  yet,  as  the  act  of  bankruptcy  was  committed 
previously  to  the  seizure,  though  it  was  done  in  secret,  and 
he  was  wholly  ignorant  of  it,  the  Court  held  him  to  be 
liable  to  the  assignees,  in  troyer.  But  the  true  principle 
on  which  that  case  was  decided,  was,  the  distinction  taken 
by  Lord  Mansfield  between  trespass  and  trover*.  A  sheriff 
may  not  be  a  wrong-doer  by  relation,  so  as  to  subject  him- 
self to  heavy  damages  in  an  action  of  trespass;  and,  yet, 
he  maybe  amenable  in  trover.  If  he  could  be  considered 
a  trespasser  by  relation,  it  would  savour  of  crime,  and 
might  make  him  amenable  to  an  indictment,  as  well  as 
to  special,  or  even  vindictive  damages.  Still,  however,  he 
might  be  liable  to  an  action  at  the  suit  of  a  party,  to  try  a 
civil  right.  His  Lordship,  in  the  report  of  the  case  of 
Cooper  V.  Chitty^  by  Burrow,  is  made  to  say,  that  (a)  '*  tro- 
ver is  in  form,  a  fiction ;  in  substance,  a  remedy  to  recover 
the  value  of  personal  chattels  wrongfully  converted  by  ano- 
ther to  his  own  use :  and  has  been  brought  in  many  cases, 
where,  in  truth,  the  defendant  has  got  the  possession  law- 
fully;— that  it  is  an  action  ottort,  and  that  the  whole  tort 
consists  in  the  wrongful  conversion,  for  which  damages  are 
to  be  recovered,  and  not  the  seizure;" — that  (6),  "  though 
the  statutes  concerning  bankrupts  rescind  all  contracts 
and  executions  not  completed  before  the  act  of  bankrupt- 
cy, and  vest  the  property  of  the  bankrupt  in  the  assignees, 
by  relation,  in  order  to  an  equal  division  of  his  estate 
among  his  creditors,  yet  they  do  not  make  men  trespassers 
or  criminal  by  relation,  who  have  innocently  received  goods 
from  him,  or  executed  legal  process,  not  knowing  of 
an  act  of  bankruptcy  ;'* — that  (e)  "  men  who  act  innocently 
at  the  time,  are  not  made  criminals  by  relation ; — that  what 
they  did  was  innocent,  and  in  that  sense  lawful;  but  that,  as 

(a)  Burr.  31 .  (b)  Id.  33,  (c)  Id.  3&. 
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a  ground  to  support  a  wrongful  conversion  by  sale,  after  a  1828. 
commission  publicly  taken  out^  and  an  actual  assignment 
made,  it  was  not  lawful.'*  So»  in  the  report  in  Sir  W. 
Blacisione,  his  Lordship,  after  defining  the  form  and  sub- 
stance of  an  action  of  trover,  said  (a) :  *'  The  defendants  are 
not  excusable,  for,  had  the  sale  been  immediately  after 
the  seizure,  still  the  sheriffs  would  have  been  liable;'*  and, 
although  the  Court  in  the  subsequent  case  of  Timbrell  v. 
Mitts  (6),  are  said  to  have  held  the  contrary,  and  declared 
that  it  was  allowed  in  Cooper  v.  Chiity,  that,  if  the  sheriff 
levied  the  money  and  paid  it  to  the  plaintiff  before  any 
commission  issued,  and  without  notice  of  the  act  of  bank- 
ruptcy, he  would,  at  all  events,  be  safe;  yet,  that  must 
be  considered  extra-judicial,  as  the  whole  question  in 
Timbrell  v.  Mills  turned  on  a  false  return  made  by  the 
under-sheriff,  for  which  the  sheriff  was  held  amenable. 
Mr.  Justice  Ashhurst,  in  delivering  the  judgment  of  the 
Court  in  Smith  v.  MiUes^  said  (c),  ''  Lord  Mansfield  lays 
down  the  true  ground  of  distinction  between  the  action 
of  trover  and  the  action  of  trespass,  as  applied  to  this 
case ;"  and,  although  it  was  there  held,  that  trespass  would 
not  lie  by  assignees  against  a  sheriff,  for  taking  the  goods 
of  a  bankrupt  in  execution,  after  an  act  of  bankruptcy, 
and  before  the  issuing  of  the  commission;  yet,  as  Mr. 
Justice  Ashhurst  observed :  ^'  The  plaintiffs  are  not  injured, 
as  it  is  competent  to  them  to  recover  the  value  of  the  goods, 
by  bringmg  a  proper  action,  namely,  an  action  of  trover; 
but  the  officer  shall  not  be  harassed  by  this  species  of  ac- 
tion, in  which  the  Jury  might  give  vindictive  damages." 

Mr.  Serjeant  Merewetber,  for  the  defendant.  It  must  be 
admitted  as  a  clear  proposition,  that,  by  the  assignment,  the 
property  in  a  bankrupt's  goods  is  vested  in  his  assignees, 
by  relation,  irom  the  time  of  the  act  of  bankruptcy ;  but  here 

(a)  1  Sir  W.  BL,  69.  (6)  Id.  205.  (c)  1  Tsrm  Rsp.  481. 
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IS2B.^  there  has  been  no  conversion  by  the  sheriff,  as  there  waa 
no  actual  removal  of  the  goods.  The  case  of  Wyaii  v. 
Blacks  is  an  authority  expressly  in  point;  whilst  those  of 
SUptriei  V.  Blanchard^  M^Combie  v.  DavteM^  and  BaidKia 
V.  ColCi  do  not  apply,  nor  affect  the  present  question,  as 
there  the  conversions  were  by  individuals,  and  not  by  per* 
sons  acting  in  the  official  character  of  sheriff;  and  all  that 
was  established  by  these  latter  cases,  was,  that,  if  a  party, 
by  assignment  or  seizure,  take  the  goods  of  another,  and  ex- 
ercise a  dominion  over  them^  he  is  thereby  guilty  of  a  con* 
version,  if  the  person  assigning  or  authorizing  the  sdoure, 
had  no  authority  so  to  do.  Here,  however,  the  true  ques- 
tion is,  whether  a  sheriff  who  enters  and  seises  gocnls  in 
the  execution  of  legal  process,  and  by  virtue  and  author* 
ity  of  hb  office,  is  not  to  be  considered  as  standing  in  a  si* 
tuation  wholly  different  from  that  of  an  individual  wh»  aets 
voluntarily  and  without  compulsion  of  law.  There  can 
be  no  doubt  but  that  the  sheriff  was  justified  in  making 
the  seizure  under  the  writs;  and,  if  8<s  he  was  warranted 
in  raising  a  sum  sufficient  to  pay  the  amount  of  the  dam- 
ages directed  to  be  levied,  aiid  which  was  properly  paid 
over  by  him  to  the  attomies  of  the  parties  at  whose  In- 
stance the  writs  were  sued  out;  the  sheriff  having  at  that 
time  no  notice  of  an  act  of  bankruptcy  having  been  com- 
mitted, add  no  commission  having  been  sued  out  until  more 
than  six  weeks  afterwards.  It  is,  therefone,  too  mueh  to  say, 
that,  under  such  circumstances,  the  sheriff  can  be  deemed 
responsible  as  a  wrong-doer;  and,  aldiough  inoonvenienee 
might  not  of  itself  be  a  sufficient  ground  to  induce  the  Comt 
to  decide  in  his  favour,  yet  it  must  be  seen  that  he  is 
placed  in  a  situation  of  extreme  legal  hardship;  for,  if  he 
had  refused  to  execute  the  writs,  he  would  have  been 
Hable  to  an  attachment;  and  yet,  having  done  so»  be 
is  still  to  be  answerable  in  damages,  although  the  secure 
was  legal,  and  the  levy  directed  to  be  made  before  the 
commission  was  issued.    Although  it  has  been  said  that 


IN  THB  KINTH  YBAR  OP  OlO.  IV.  540 

a  sheriff  is  placed  in  an  equally  hard  situation  with  re-        1928, 
speet  to  bail,  yet  he  is  only  bound  to  take  sufficient        ^^^^^  ^ 
sureties,  and  he  holds  the  bond  as  a  security.    So,  a  ser-  v. 

Tttnt  cannot,  by  law,  be  compelled  to  do  an  illegal  act;  but, 
if  he  do  such,  he  is  answerable,  although  he  acted  by  the 
command,  or  under  the  authority  of  his  master.    The  case 
ofPoUer  V.  Siarkie  has  been  strongly  relied  on;  but  that 
case  is  distinguishable  from  the  present,  as  there,  the  she- 
riff not  only  seized  but  sold  the  goods ;  and,  although,  it 
was  said,  that  he  was  liable  in  trover,  notwithstanding  that 
he  had  no  notice,  and  had  paid  over  the  proceeds  of  the 
sale  before  the  commission  issued,  and  that  this  necessarily 
feDowed  from  Cooper  v.  Chitty^  yet  the  circumstances  in 
PMer  V.  Siarkie  do  not  appear.     The  sheriff  might  have 
misconducted  himself,  or  interfered  unlawfully,  in  seizing 
the  goods.    But  the  leading  principle  to  be  collected  from 
Cooper  V.  Chiiiy,  as  weU  as  from  all  the  previous  authorities 
there  referred  to,  is,  that,  if  a  sheriff  act  bond  fide  ^  and  by 
vhrtoe  of  his  office,  he  cannot  be  deemed  a  wrong-doer  or 
trespasser,  by  relation;  and  there  is  no  substantial  dis- 
tinction between  trespass  and  trover  in  this  respect,  as  far 
as  regards  the  sheriff.     In  Bayly  v.  Sunning  (a),  the 
action  was  brought  against  the  bailiff,  and  the  Court  ex- 
imsed  him,  he  having  innocently  executed  the  writ;  and 
allhongh  in  Cooper  v.  Chitty,  Lord  Mansfield  said,  that 
laen  who  act  innocently  at  the  time,  are  not  made  criminals 
by  relation,  and,  therefore,  that  they  are  excusable  from 
being  punishable  as  trespassers;  yet  that  applied  to  a 
case  where  a  commission  had  been  publicly  taken  out, 
and  an  actual  assignment  made.    The  commission  there- 
.fere,  would  have  been  sufficient  notice  of  the  act  of  bank- 
ruptcy; but  here,  there  was  no  commission  at  the  time 
of  the  seizure,  or  when  the  sums  directed  to  be  levied 
were  paid  over  to  the  execution  creditors ;  nor  had  the  she- 

(a)  1  LcT.  173. 
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j^^  riff  any  notioe  of  the  Act  of  a  prenous  act  of  bankruptcy 
having  been  committed  by  Latham.  In  Cooper  v.  ChUtys 
Lord  Mai^field  said  (a),  with  respect  to  the  argument  as 
to  inconvenience  if  the  sheriff  should  be  made  liable,  be- 
cause he  is  obliged  to  sell:'  *^  The  sheriff  may  take  an  in* 
demnity  from  the  plaintiff  in  case  there  be  a  doubt  cott- 
oeming  the  property  of  the  goods;**  but  h^re,  the  defend- 
ant could  not  require  it,  as  he  thought  the  goods  were  the 
bond  fide  property  of  the  party  against  whom  the  writs 
were  sued  out,  and  which  he  wast  bound  to  execute.  Al- 
though it  has  been  said»  that  the  case  of  Potter  v«  Star^ 
He  has  been  considered  an  authority  by  teact  writers,  that 
will  not  add  to  its  weight;  nor  can  it  be  considered  as  lay« 
ing  down  any  general  or  establbhed  principle.  Besides, 
heroj  the  plaintiffs  have  another  and  more  effectual  reme- 
dy, nix.  by  an  action  for  money  had  and  recdved  against 
the  parties  to  whom  the  sums  levied  in  obedience  to  the 
writs,  were  rightfully  paid  over  by  the  sheriff  before  the 
commission  was  issued.  In  Cooper  v.  CUtty  the  conversion 
was  twenty  days  after  the  assignment  (6).  It  has  been  said, 
that  what  fell  from  the  Court  in  the  subsequent  case  of 
TimbreU  v.  Mf /&,  must  be  considered  as  extra-judicial,  or 
a  mere  obiter  dictum,  the  judgment  of  the  Court  being  con- 
fined to  the  liabiUty  of  the  sheriff  for  the  misconduct  of  his 
under-sheriff;  but  that  argument  will  not  apply  here,  far 
the  sheriff  has  acted  bond  fide,  and  in  the  due  discharge 
of  his  duty.  The  case  of  Smith  v.  MiUes  is  decisive  to 
shew  that  trespass  cannot  be  maintained  against  hhn,  and 
the  Court  will  not  &vour  a  mere  technical  objection,  so  as 
to  render  him  liable  in  another  form  of  action.  In  Lee  v. 
Lopes  (c),  in  an  action  for  money  had  and  received,  brought 
by  assignees  against  the  sheriff,  for  the  value  of  goods 
sold  under  an  execution  levied  after  an  act  of  bankrupt- 
cy, it  was  held,  that  the  sheriff  was  not  protected  in  de- 

(«)  1  Bun*.  37.  (^)  See  I  Burr.  33.  (c)  15  Esst,  230. 
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ducliJig  a  year's  rent  allowed  to  the  landlord  by  virtue  of  the  1828. 
statute  8  Anne  c.  14,  unless  he  paid  it  over  before  notice 
of  the  commission;  and  that,  not  giving  such  proof,  he  was 
liable  for  the  amount  to  the  assignees.  Here,  however, 
the  defendant  paid  over  the  amount  of  the  sums  levied, 
not  only  before  the  commission  was  sued  out,  but  without 
any  knowledge  of  a  previous  act  of  bankruptcy  having  been 
committed. 

Blr.  Seijeant  Stephen,  in  replyr  The  case  otLeeir. 
Z/opes  is  altogether  distinguishable  from  the  present,  as  it 
was  an  action  for  money  had  and  received,  and  the  Court 
said,  that  it  lay  upon  the  sheriff  to  shew  that  the  payment 
was  made  before  notice  of  the  commission.  But  the  case 
of  Patter  v.  StarUe  is  precisely  in  point,  and  its  authority 
cannot  be  disregarded  by  the  Court;  and,  although  it 
may  somewhat  have  extended  the  principle  established  in 
Cooper  V.  CUtty^  yet  the  true  and  only  ground  on  which 
this  case  must  be  decided,  is,  that  the  sheriff  is  liable  in 
trover^  as  the  retention  of  the  goods,  by  the  officer,  until 
the  sums  directed  by  the  writs  to  be  levied  were  paid, 
amounted  to  a  wrongful  conversion;  and  this,  although  the 
sheriff  had  no  previous  notice  of  an  act  of  bankruptcy  hav- 
ing been  committed  by  Latham^  and  although  no  commis- 
sicm  had  then  issued  against  him* 

Cur.  adv.  vuU. 

Lord  Chief  Justice  Bbst  now  delivered  the  judgment 
of  the  Court  as  follows. — This  was  an  action  of  trover, 
brought  by  the  plaintiffs,  as  assignees  of  a  bankrupt,  against 
the  defendant,  as  sheriff  of  the  county  of  Somerset.  In 
the  commencement  of  the  argument,  two  questions  were 
raised— i^r«#,  whether  or  not,  if  this  were  an  ordinary 
case,  and  not  the  case  of  a  sheriff,  the  defendant  would 
have  been  guilty  of  a  conversion,  the  goods  of  the  bank- 
rupt not  having  been  removed  from  the  premises;  and 
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mecndhff  whether  or  nol  the  sheriff  were  exetiaedy  he  har- 
ing,  in  ddng  the  act  complained  of,  done  nothing  mote 
than  execute  the  process  of  the  law,  whidi  he  was  bound 
to  do«  BeforOy  howeteti  tibe  conchision  of  the  argument,  it 
was  jn^perty  admitted,  that,  had  this  been  m  ordinary  caae, 
there  would  ha?  e  been  no  doubt  but  that  the  sale  of  the 
goods  would  have  amounted  to  a  conTersion.  The  latter^ 
therefore,  is  the  only  point  that  now  remains  to  be  consider^' 
ed.  It  is  impossible  not  to  see  the  hardship  of  the  case,  and 
that  is  the  only  circumstance  that  has  given  rise  to  any 
doubt  But  we  cannot  make  laws.  We  must  take  them 
as  we  find  them,  and  expound  and  administer  them  aocoid* 
ingly ;  and,  if  justice  be  not  done,  it  is  fiir  the  Legislatara 
to  interfiN^,  who  alone  are  empowered  to  make  the  bw 
what  it  ought  to  be.  But^  on  principle,  there  can  be  no 
doubt  aa  this  case,  as  the  law  lym  stands.  According  to 
the  policy  of  the  bankrupt  laws,  as  laid  down  in  all  the 
statutes!  the  assignment  of  the  property  of  the  baafcnpt 
has  lebtion  back  to  the  act  of  bankruptcy,  and  ftom  that 
moment  the  brakrupt  is  dhested  of  all  his  property,  whidi 
vests  in  his  assignees;  and,  if  a  person  afterwards  take  or 
possess  himself  of  sncb  piNiperty,  he  Oannot  be  oomidered 
to  have  takett  the  property  of  the  bmikilipt,  but  of  his  as» 
sign^es,  and  his  UabiHty  attaeiMs  acoo?«&ngly.  This  is 
the  necessary  effect  of  giving  die  assignment  a  retroepeo* 
tive  relation  to  the  act  of  bankruptcy.  If  a  sheriff,  in 
siush  a  case  as  this,  seek  to  excuse  himself,  it  is  incumbent 
<m  him  to  shew  us  some  law  by  which  he  isexoneratedf  and 
if  he  cannot  dd  so,  he  must  be  considered  as  an  ordinsiy 
individual;  or  as  standing  in  the  same  situation  as  if  he  had 
been  guiky  of  a  wrongful  act,  by  tidung  the  property  of 
one  individusl,  when  the  writ  directed  him  to  take  diat 
of  another.  No  statute  has  been  referred  to,  nor,  in- 
deed, can  any  be  found,  in  favour  of  a  sheriff.  All  &e 
:  eases  are  decidedly  against  him ;  and,  if  they  were  not,  they 
would  be  directly  in  the  teeth  of  all  the  statutes,  and  could 
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not  be  supported.  We  have  been  extremely  anxious  to 
iitqukre  as  to  the  authenticity  of  the  case  of  Poiier  ▼• 
SimriU,  which  has  been  admitted  to  be  precisely  in  point; 
and,  as  it  was  said  to  be  a  decision  of  the  Ck>urt  of  E^ 
ekeqiter,  it  would,  of  couitei  be  entitled  to  great  con- 
flideration.  My  brother  Park  has,  since  the  argument  ot 
Uiia  case,  seen  the  late  Mr.  Justice  Biehardsan^  who  was 
eounsel  in  that  canse,  and  who  says  that  he  took  a  note 
of  it,  that  the  report  of  it  in  Stephens  v.ElwaU  is  accu- 
mte,  and  that  the  Court  of  Exchequer  decided  on  the 
ground  there  stated,  assigning  as  a  reason,  that  the  liabi«> 
Hty  of  the  sheriff  necessarily  followed  from  Coopers.  ChiU 
ty;  and,  if  that  case  be  attentively  looked  at,  it  is  quite 
clear  that  Pofl^  v.  Siarkie  was  founded  upon  it.  The  prin« 
eiples  in  Cooper  v.  Ckkty  not  only  apply  to  this  case,  but 
ftdty  embrace  the  principle  on  which  it  must  be  decided, 
partieiilarly  if  the  report  in  BlaekHone  be  eonect.  It  ap- 
peavaby  theprefiice  to  the  fint  volume  of  his  reports,  that 
tbat  kamed  Judge  did  not  give  his  notes  the  fawt  correct 
fikm  he  had  intended,  and  they  were  not  published  untH 
after  his  death;  yet,  we  are  well  assured  that  there  itf  uo^ 
dung  contiuned  in  any  of  the  opinions  of  the  Judges,  or 
judgments  of  &e  Court,  that  did  not  fall  from  the  bench. 
He  oertainly  took  most  aecunte  notes;  and  although  the 
words  attributed  by  him  to  Lord  MemsfhUf  m  giving 
judgment  in  Cooper  t«  CkUiy,  are  not  to  be  found  in  the 
report  of  that  case  in  Burrow,  yet  there  is  little,  if  any, 
doubt  but  that  his  Lord^p  used  them.  In  speaking  of 
tiie  assignment  and  sale,  he  says  (a) :'' The  notoriety  is 
extremely  great;  but  had  the  sale  been  immediately  aitei^ 
the  seianire,  still  the  sheriffs  would  have  been  liable."  If^ 
tfaerefcre,  a  sheriff  sell  immediately  after  a  seizure,  although 
he  had  no  knowledge  of  any  act  of  bankruptcy  having  been 
previously  committed  by  the  party  whose  goods  he  wad 

{a)  lSirW.Bl.69. 
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1898.  directed  to  levy  upon,  it  will  not  avail  hun*  Although  in 
TimbreU  y.  Mills,  it  is  stated,  that  (a)  ''  the  whole  Court 
declared  that  it  was  allowed  in  Cooper  v.  ChUijf,  Aat,  if 
the  sheriff  levy  the  money,  and  pay  it  to  the  plaindff  he- 
fore  any  commisnon  issued,  and  without  notice  of  the  act 
of  bankruptcy,  he  will  at  all  erento  be  safe  ;**  yet  that  is 
altogether  inccmsistent  with  Cooper  y.  ChUty;  and  it  must 
be  observed,  that  it  did  not  fell  from  the  Court  in  giving 
their  judgment.  It  m^bt  very  possibly  be  the  opinion 
of  one  Judge  only,  and  more  particularly  so,  as  it  is  di- 
rectly at  variance  with  what  Lord  Mane^M  had  before 
said  in  Cooper  v.  Chitty,  as  reported  in  Burrow^  where 
his  Lordship  lays  down  the  principle  by  which  this  case 
must  be  governed.  He  there  took  a  true  groimd  of 
distinction  between  an  action  of  treaqpass  and  an  action 
of  trover,  and  shewed,  that,  although  the  fbxmer  can- 
not be  maintained,  still,  that  the  latter  may;  for,  he 
said  (6) :  "  This  action  (trover)  Ues,  and  has  been  brought 
in  many  cases,  where,  in  truth,  the  defendant  has  got  the 
possession  lawfully.  Where  the  defendant  takes  them 
(goods)  wrongfully,  and  by  tr^pass,  the  plaintiff,  if  he 
think  fit  to  bring  this  action,  waives  the  trespass,  and 
admits  the  possession  to  have  been  lawfally  gotten.  Henoe, 
if  the  defendant  deliver  the  thing  upon  demand,  ao  da- 
mages can  be  recovered  in  this  action  for  having  tdken  it. 
This  is  an  action  of  iorL  The  whole  tort  oonsists  m 
the  wrongful  conversion."  If,  therefore,  a  party  enter 
and  take  goods,  and  keep  possesMon  but  for  an  instaat,  he 
is  liable  in  trespass ;  but  not  so  in  trover,  unless  he  proceed 
to  a  conversion.  And  although  a  sheriff  may  have  taken 
goods  that  were  not  the  property  of  the  party,  yet  if 
be  deliver  them  up  on  demand  made,  or  before  convert 
sion,  he  cannot  be  answerable  in  damages  for  the  taking. 
His  Lordship  then,  after  observing  that  the  statutes  con- 

{a)  lSirW.B1.205.  (6)  i  Burr.  31. 
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cemiiig  bankrupts  vest  in  the  assignees  all  the  property         iggg. 
that  the  bankrupt  had,  at  the  time  of  the  act  committed,  and 
make  the  sale  by  the  commissioners  good  against  all  persons 
who  claim  by,  from,  or  under  the  bankrupt,  after  the  act  of 
bankruptcy,  and  against  all  executions  not  served  and  exe« 
cuted  before  the  act  of  bankruptcy,  said  (a) :  '^  Dispositions 
by  process  of  law  are  put  upon  the  same  foot  with  dis- 
positions by  the  party.    To  be  valid,  they  must  be  com^ 
pleied  before  the  act  of  bankruptcy."    This  destroys  the 
distinction  attempted  to  be  drawn  by  the  counsel  for  the 
defendant,  between  the  case  of  a  sheriff,  who  is  compelled 
to  act  in  execution  of  bis  duty,  and  that  of  a  common  in- 
dmduaL  "  Till  the  making  of  19  Geo.  2,  c.  32,"  continued 
his  Lordship,  *'  if  the  bankrupt  had  bond  fide  bought 
goods,  or  negotiated  a  bill  of  exchange,  and  thereupon,  or 
otherwise,  m  the  course  of  trade,  paid  money  to  a  fair  ere- 
ditoFj  after  he  himself  had  committed  a  secret  act  of  bank* 
ruptcy,  sueh  band  fide  creditor  was  liable  to  refund  the 
money  to  the  assignees  after  a  commission  and  assignment, 
and  the  payment,  though  really  and  bond  fide  made  to  the 
creditor,  was  avoided  and  defeated  by  the  secret  act  of 
bankruptcy."    Taking,  therefore,  the  whole  of  that  toge- 
ther,  it  shews  that,'  in  the  opinion  of  his  Lordship,  a  per- 
son aetbg  as  sheriff,  and  a  private  individual,  must  be 
consideied  as  standing  in  the  same  situation,  and  that  the 
hardship  in  the  one  case  is  no  greater  than  that  in  the 
other;  as  formerly,  if  a  bankrupt  had  bought  goods  of, 
and  paid  money  to,  a  person,  bondfide^  after  he  had  com- 
mitted an  act  of  bankruptcy,  such   person  was  liable 
to  refund  the  money  to  the  assignees,  although  he  had  no 
knowledge  that  an  act  of  bankruptcy  had  been  previously 
eounitted.    This,  however,  being  found  to  be  a  great 
hardship'on  creditors,  the  Legislature  remedied  it  by  pass- 
ing the  statute  19  Geo.  S,  c.  83,  by  which  relief  was  given 
in  particular  instances,  as  it  was  thereby  provided  that  no 

(a)  1  Burr.  32. 
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|g28.  efedUtor  of  a  bankrupt  for  goods  told,  or  upon  bffla  of  ex- 
change, should  be  liable  to  refiind  to  die  assignees  any 
money  received  by  him  of  the  bankrupt,  upon  such  accounti 
in  the  usual  and  ordinary  course  of  trade,  before  such  cre- 
ditor knew  or  had  notice  that  he  had  become  a  bankrupt, 
or  was  in  insolvent  circumstances.  "  The  sheriiP,'*  said  Lord 
Mm^kU  {a)t  *^  acts  at  his  peril,  and  is  answerable  for 
any  mistake.  Infinite  inconveniences  would  arise  if  it 
were  not  so.  To  prove  the  taking  lawful,  and  that,  there- 
fore, the  sheriff  shall  not  be  liable  to  an  aetion,  several  cases 
were  cited  (6).  The  fallacy  of  the  argument  from  the  autfuH 
rity  of  Aese  cases  turns  upon  using  the  word  lawfwi 
equrvocally  in  two  senses.  To  support  the  act,  it  is  not 
lawful ;  but,  to  excuse  the  mistakeof  the  sheriff  through  una- 
voidable ignorance,  it  is  lawful. "  That,  therefore,  shews  that 
a  sheriff  is  not  answeraUe  in  trespass  for  taking  or  sebdng 
the  goods,  but  that  he  is  answerable  in  trover,  as  he  cannot 
support  the  act.  "  Or,  in  other  words,'*  said  his  Lordship, 
'*  the  relation  introduced  by  the  statute,  binds  the  proper- 
ty;  but  men  who  act  innocently  at  the  time,  are  not  made 
criminals  by  relation;  and  therefore  they  are  excusable 
from  being  punishable,  by  action  or  indictment,  as  tres- 
passers. What  they  did  was  innocent,  and  in  that  sense 
lawful;  but,  as  a  ground  to  support  a  wrongful  convert 
sion  by  sale,  after  a  commisuon  publicly  taken  out,  and  an 
actual  assignment  made,  it  was  not  lawful."  Thatdistine- 
tion  is  well  founded ;  and,  from  the  whole  of  the  reasoning 
of  Lord  ManafieUf  it  follows,  that,  although  the  act  of  tak- 
ing be  unlawful,  and  a  sheriff  in  such  case  may  be  excusa- 
ble from  being  punishable  by  action  as  a  trespasser;  yet, 
that  a  conversion  by  him  of  a  bankrupt's  property,  after  ma 
act  of  bankruptcy  committed,  b  not  lawful.  la  JShmik  r. 
Milles,  the  action  was  trespass;  but  that  case  is  confir- 
matory  of,  and  rests  upon,  the  principle  established  by 
Cooper  V.  ChiUff;  and  Mr.  Justiee  A^hhmrei,  indeliveriflg 

(a)  1  Burr.  33.  (6)  Id.  36. 
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sat 


tbe  judgment  of  the  Coart  there,  said  (a),  that,  in  Coofitr 
Y.  CkUtjft  Lord  Mansfield  laid  down  the  true  ground  of 
diatinction  between  the  action  of  trover  and  the  action  of 
trespass,  mt.,  that  trover  is  maintainable,  because  the 
ccmversion,  and  not  the  takingi  is  die  gist  of  the  action; 
but  that  men  who  acted  innocently  at  the  time  are  not 
nade  criminal  by  rektion,  and  therefore  are  excusable, 
by  indictment  or  action,  as  trespassers. 

A  bill  to  amend  the  bankrupt  laws,  was  read  in  the 
House  of  Commons,  for  the  first  time,  last  night;  and  it  is 
to  be  hoped  that  this  subject  will  not  escape  the  notice  of 
the  Legislature*  We  can,  however^  only  dispense  the  law. 
as  it  now  stands,  and,  however  hard  it  may  be  thought 
that  the  sheriff  should  be  held  liable,  we  are  clearly  of 
opinion,  that,  under  all  the  circumstances,  the  present  ac- 
tion is  maintainable  against  him. 


1898. 


Postea  to  the  plaintiffs  (i). 


(a)  1  Term  Rep.  481. 

(ft)  His  LordBhip  afterwards  re- 
feired  to  the  case  of  Lasarus  v. 
H^mthmcaiy  5  B.  Moore,  313,  where 
the  same  point  was  expressly  decid- 
ed, and  where  Mr.  Justice  Eichard- 
torn  refored  to  the  case  of  PaUer  v. 
Searkie,w\dQ\k  the  reporter,  by  mis- 


take, considered  to  hare  been  that 
of  Lyon  iTLamhy  the  learned  J  udge 
having  merely  stated  that  it  was 
a  decision  of  the  Court  of  Exckt- 
quer;  and  the  case  of  Stephens  ?. 
Elwall  was  not  adverted  to  either 
by  the  bar  or  the  Court 


Turner  r.  Smith. 


Saturday^ 
May  3</. 


The  Court  al- 
lowed a  writ  of 


JUR.  Seijeant  Peake  applied  for  leave  to  sue  out  a  writ 
otdUtringcUf  to  compel  the  appearance  of  the  defendant,  ^^«  to  be 

sued  out  under 
the  fUtute  7  Sr  8  Geo,  A,  c.  71,  •.  5,  on  an  affidavit  of  the  sheriff's  officer,  that  he  could  not  serve  the 
defendant  perMmally  at  hb  house;  that  he  believed  he  kept  out  of  the  way  to  avoid  being  served; 
end  that  his  ton  told  him  he  had  left  home  for  that  purpose. 
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according  to  the  provisions  of  the  statute  7  &  8  Geo.  4,  c  71 , 
8. 5  (a),  on  an  affidavit  of  the  sheriflTs  officer,  which  stated, 
that  he  had  frequently  endeavoured  to  serve  the  defend- 
ant personally  at  his  dwelling  house ;  that  he  believed  he 
kept  out  of  the  way  to  avoid  being  served ;  and  that,  on 
one  occasion,  be  had  seen  the  defendant's  son,  who  toU 
him  that  it  was  useless  for  him  to  call  again,  as  his  father 
had  left  home  for  the  purpose  of  avoiding  being  served. 

The  Court  thought  the  affidavit  sufficient,  as  the  officer 
had  not  only  deposed  to  the  fact  that  the  defendant  could 
not  be  personally  served,  but  also  stated  that  he  believed 
the  defendant  kept  out  of  the  way  to  avoid  being  served, 
with  his  reason  for  such  belief,  which  is  all  that  was  ever 
required  under  the  late  act  51  Geo.  S,  c.  lS4(i). 

The  application  was  accordingly  — 

Granted. 

(a)BywhichitL8eiiacted,''That,  abode  of  such  defendaot^   that 

in  case  It  shall  be  made  appear  then  it  shall  be  lawfiil  for  the 

to  the  satisfaction  of  the  Court,  pluntifT,  by  leave  of  the  Court,  or 

or,  in  the  vacation^  of  any  Judge  order  of  such  Judge,  as  aforesud, 

of  the  Court,  from  which  original  to  sue  out  a  writ  of  distrwgas,  to 

process  shall  issue,  or  into  which  compel  the  appearance  of  such  de- 

the  same  shall  be  returnable,  that  fendant" 
the  defendant  could  not  be  per-        {h)  Set  Doumey,  Crewe, iMvtfh. 

aonally  served  with  the  summons  267;  S.  C.  5  Taunt.  620;  Hanmm 

or  attachment,  and  that  such  pro-  v.    Bktrkhsen,    5  Taunt.   853; 

cess  had  been  duly  executed  at  Watmort  v.  Brucf,  8  Taunt.  57? 

the  dwelling-house  or  place  of  ^lumymoia,  8  Taunt.  171. 
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Hutchinson,  Ex  parte. 

JUR.  Serjeant  Toddy,  on  a  former  day  in  this  Term, 
moved  that  a  fine  vrhich  had  been  levied  at  the  instance 
of  the  applicant,  might  pass*  It  appeared  that  the  affi- 
davit of  the  taking  of  the  acknowledgment  had  been  sworn 
before  the  Brituh  Consul  at  Boulogne;  that  the  affidavit 
was  afterwards  sent  back,  for  the  purpose  of  having  it 
sworn  before  a  magistrate;  and  that,  on  application  being 
made  to  several,  both  at  Boulogne  and  Calais ^  to  adminis- 
ter the  oath,  they  refused,  stating,  that  the  Consuls  were 
now  empowered  to  do  so ;  and  the  Mayor  of  Calais  said, 
that  it  was  formerly  done  by  the  magistrates,  that  it 
caused  them  unnecessary  trouble,  but  that  there  was  no 
law  in  France  by  which  they  were  bound  to  act  in  such 
cases.  The  learned  Serjeant  cited  the  statute  6  Geo*  4, 
c.87,  8.20(a),  by  which  British  Consuls  abroad  are  au- 


1828. 

SaiwxUw, 
MayM. 

A  BrUiih  Con- 
sul at  a  foreign 
port,  has  no  aa« 
thority,  under 
the  sUtute  6 
Oto.  4,  c.  87,  8. 
20,  to  admi- 
nister an  oath 
of  the  acknow- 
ledgment of  a 
party  leiyiog  a 
fine. 


f«)  Which,--after  recitxns^that  it 
was  expedient  that  every  Consul 
Geoeral,  or  Consul  appointed  by 
IBs  Majesty  at  any  fordgn  port  of 
place,  should^  in  tJl  cases,  have  the 
power  of  administering  an  oath 
or  affinnaidon,  whenever  the  same 
ibould  be  required,  and  should  al- 
so have  power  to  do  all  such 
notarial  acts  as  any  Notary  Public 
might  dor— enacts,  "  That,  firom 
and  after  the  pasdng  of  the  act,  it 
shall  and  may  be  lawful  for  any 
and  everyConsul-General  appoint- 
ed by  his  Majesty  at  any  foreign 
port  and  plaoe,  whenever  he  shall 
be  thereto  required,  and  whenever  ^ 
he  shall  see  necessary,  to  adminis- 
ter, at  sodi  foreign  port  or  place, 
any  oath,  or  take  any  affidavit  or 
affiimatioDy  from  any  person  or 
▼OL.  I.  P 


persons  whomsoever,  and  also  to 
do  and  perform^  at  such  foreign 
port  or  place,  all  and  every  nota- 
rial acts  or  act  which  any  Notary 
Public  could  or  might  be  re- 
quired, and  is  by  law  empowered, 
to  do  within  the  United  Kingdom 
of  Great  Britain  and  Ireland;  and 
every  such  oath,  affidavit,  or  affir- 
mation, and  every  such  notarial 
act,  administered,  sworn,  affirmed, 
had,  or  done,  by  or  before  sudi 
Consul-General,  or  Consul,  shall 
be  as  good,  valid,  and  effectual, 
and  shall  be  of  like  force  and  ef- 
fect, to  all  intents  and  purposes, 
as  if  every  such  oath,  affidavit,  or 
affirmadon,  or  notarial  act,  re- 
spectively, had  been  administered, 
swom,affirmed,had,ordone,  before 
any  Jusdce  of  the  Peace  or  Notary 
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i80a  tliorized  to  administer  oaths;  and  the  case  otPkhardo  ▼. 
.^"^^  ^  Machado  (a)  where  the  Judges  of  the  Court  of  Kin^i 
Bx  pitftt.  Bench  were  equally  divided  in  opinion,  as  to  whether  or  dot 
a  defendant  could  be  held  to  bail  on  an  affidavit  made  by 
a  foreigner  before  a  British  Consul  resident  in  a  foreign 
country ;  and  he  distinguished  that  case  from  the  present, 
as  there  the  liberty  of  the  subject  was  concerned,  whilst 
this  was  a  mere  ordinary  affidavit,  the  rejection  of  which 
would  occasion  great  and  unnecessary  delay  and  incon- 
venience to  the  parties. 

The  Court  were  inclined  to  think  that  a  Consul  was  not 
authorized  by  the  act  to  administer  an  oath  for  the  pur- 
pose of  holding  a  party  to  bail,  as  even  a  magistrate  could 
not  do  so  in  this  country ;  and  they  were  of  opinion  that  the 
words  at  the  latter  part  of  the  20th  section  pf  the  statute 
6  Geo.  4,  viz.  that  every  oath  or  affidavit  administered  or 
sworn  before  a  Consul,  was  to  be  of  like  force  and  effect  as 
if  it  had  been  sworn  before  any  Justice  of  the  Peace  or  No- 
tary Public,  m  any  part  of  Greai  Britaiti  or  Ireland,  nar- 
rowed its  construction ;  but,  on  Mr.  Serjeant  Taddys  ob- 
serving that  the  clause  concluded  with  the  words,  "  or  be- 
fore any  other  legal  or  competent  autbof  ijty  of  tjbe  lik^  na- 
ture," they  took  time  to  eovsiden 

Lord  Cfajef  Justice.  Best  now  s^d^^  t^iat  (he  Court  wer^ 
of  opinion  that  tbe  ftflSdAvit  was  not  suftoieot;  that,  on  look- 
ing at  the  genera}  purp<Mt  of  the  act,  it  only  intended,  to 
authorize  Consuls  al^road  to  administer  such  oaths,  and 
to  do  aud  perfiMrm  siijch  notarial  acts,  aa  any  Notary  PuUic 
is  by  law  empower^  to  do»  and  that  such  oath  should  be 
of  the  like  foroe  and  effect  as  if  it  had  been  admniistered 

Pabltc,  in  any  part  of  the  United  nature.** 

Kingdom  of  Great  Brittun  or  Ire.  (a)  4  Barn.  &  Cress.  884;  S.  (7. 

land,  or  before  any  other  legal  or  7  Dow,  &  Ryl.478. 
oompetent  authority  of  the  Uke 
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or  sworn  before  any  Jn^fice  of  the  Peace  or  Notary  Public 

in  any  part  of  Great  Britain  or  Ireland:  neither  of  whom 

are  authorized  to  take  the  affidavit  of  the  caption  of  the       ex  paste. 

acknowledgment  of  a  fine. 

The  learned  Serjeant,  therefore,  took  nothing  by  his 
XBOtion  (a). 

(a)  See  BiddeU,  plamtiff;  Nash  and  Others,  deforciants,  8  B.  Moore,  6^. 


SioRDET  and  Another  v.  Hall  and  Others.  Monday, 

rn^  May  5ih. 

1  HIS  was  an  action  of  assumpsit,  brought  against  the  The*  piointifi 
defendanta,  ownera  of  the  Superb  steam  vessel  trading  from  '^^vv^^  goods 

*^  ^  on  board  a 

Lomdou  to  Antwerp,  for  damage  done  to  a  quantity  of  steam  yessei. 
indigo  shipped  by  the  plaintiffs  on  board  that  vesseli  to  be  ingcontainedthe 
carried  to  Antwerp.  The  declaration  stated,  that,  on  the  "f ^iwi^fG^ 
9th  Februarj/t  18S7,  the  plaintiffs  caused  to  be  shipped  on  &<^'  &c.  On  the 
board  the  Superb,  certain  indigo,  then  in  good  order  and  the  yenei  was 
weU  cenditioBed,  to  be  safely  carried  and  tak«n  care  of  bj  ^^bDUer^uf' 
the  defendants,  ae  owners,  from  the  river  Thames  to  Ani^  according  to 

custom,  filled 

werp,  and  there  to  be  delivered  in  the  like  good  order  withwater;  but, 

(the  aet  of  God  and  the  dangers  of  the  seas,  &c»  &c;  of^n^n  of 

^u^epted),  and  that,  in  consideration  thereof,  and  of  certain  ^^^'qJ^^ 

fireight  to  the  defendafita  ist  that  behalf,  they  undertook  to  vith  it  burst, 

take  eare  of,  and  safely  carry  and  deliver  the  indigo  at  escaping  into 

Jtmiwerp,  and  assigned  for  breach,  that,  through  the  neg-  J*^  t^^' 

luseaee  of  the  defendants,  the  indigo  became  spoilt  and  '°  ?"  ^^^ 

1     11   \  T        1   .     ./!>  against  the  own- 

wholly  lost  to  the  plaintim.  ers,  it  was  left 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  say,  whether^or 
hoU,  at  the  adjourned  SUtings  afltev  Trinity  Term,  1827,  ^^^^^1^^^^^^ 
h  appeared,  that  the  ind^o  was  shipped  on  the  10th  Feb*  with  water  in 
rvory  in  tibat  year,  and  that  the  vessel  was  then  staunch  the  ownen  ^d 
and  strong,  and  every  way  fitted  for  the  voyage;  that  ^^^^""^ 

They  found  for 
the  plaintifi,  and  the  Court  refhsed  to  diitarb  the  verdict. 

PP8 


SlORDET 
9. 

Hall. 
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water  was  pumped  into  the  boiler  on  the  eyening  of  that 
day,  the  captain  expecting  to  receive  orders  to  proceed 
on  the  following  morning;  that  it  took  upwards  of  two 
hours  to  pump  the  water  into  the  boiler,  and  two  or  three 
hours  more  to  heat  before  the  steam  rose  sufficiently 
to  work  the  vessel;  that  it  was  customary  to  fill  the  boiler 
the  day  previous  to  the  vessel's  starting;  that,  on  the 
evening  o(  Sunday,  the  11th,  the  vessel  was  surveyed,  and 
etery  thing  was  found  perfectly  safe ;  but  that,  on  the  follow- 
ing morning,  a  considerable  quantity  of  water  was  found  in 
the  hold,  and,  on  pumping  it  out,  it  was  ascertained  that  the 
blow  pipe,  or  filling  pipe  of  the  boiler,  had  burst  during  the 
night,  owing  to  the  action  of  firost  upon  it.  It  was  proved 
to  have  been  previously  sound  and  good.  The  bill  of  lading 
under  which  the  indigo  was  shipped,  contained  the  usual 
exceptions,  rtar.  the  act  of  God,  the  King's  enemies,  fire, 
and  all  and  every  other  dangers  and  accidents  of  the  seas, 
rivers,  and  navigation,  of  whatever  nature  and  kinds  soever. 
It  was  submitted,  for  the  defendants,  that  the  injury  done 
to  the  indigo  was  attributable  to  the  act  of  God,  and,  there- 
fore, within  the  exception.  His  Lordship  said  that  it  was 
certainly  the  act  of  God  that  produced  the  firost,  and  that, 
if  that  were  the  immediate  cause  of  the  accident,  it  would 
have  been  good  ground  of  defence;  but  that,  if  the  water 
had  been  unnecessarily  placed  in  the  boiler,  and  left  there 
without  a  fire  to  prevent  the  firost  acting  on  the  pipe,  the 
loss  could  not  be  said  to  be  oceasioned  by  the  act  of  God, 
but  rather  to  arise  firom  gross  negligence  in  leaving  the 
water  in  the  boiler  in  firosty  weather.  The  Jury  accord- 
ingly found  a  verdict  for  the  plaintiffs. 

Mr.  Serjeant  Taddy,  in  the  last  Michaelmas  Term^  ob- 
tained a  rule  nui  that  this  verdict  might  be  set  aside,  and 
a  new  trial  granted,  on  the  ground  of  a  misdirection  by  his 
Lordship.  He  submitted  that  it  should  have  been  left  to  the 
Jury  to  say,  whether  or  not  the  breaking  of  the  pipe  was  at- 
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tributable  to  the  act  of  God,  inasmuch  as  the  frost  alone 
waa  the  cause  of  the  damage;  and  that,  it  being  the  con- 
stant practice  to  fill  the  boiler  the  evening  previous  to  the 
sailing  of  the  vessel,  there  was  no  ground  for  imputing  neg- 
ligence to  the  defendants  or  their  servants,  as,  had  the  pipe 
not  burst,  the  water  would  not  have  escaped. 

Mr.  Serjeant  Wilde  was  now  about  to  shew  cause,  when 
the  Court  called  on — 

Mr.  Serjeant  Toddy  to  support  his  rule.  The  ac- 
cident was  occasioned  by  the  act  of  God,  and,  conse- 
qnentlj,  fidls  within  the  exception  in  the  bill  of  lading. 
The  immediate  cause  was,  the  action  of  the  frost  on 
the  external  part  of  the  pipe,  which  caused  it  to  burst; 
for  it  is  well  known  that  cold  will  contract  iron,  as  heat 
will  expand  it*  Although  it  has  been  said  that  the  effect 
of  firost  might  have  been  prevented  by  fire;  yet  this  argu- 
ment, if  available,  would  tend  to  render  useless  all  the  ex- 
ceptions in  the  bill  of  lading,  as  all  the  risks  there  enumer- 
ated might  be  prevented  by  the  adoption  of  certain  pre- 
cautions. A  convoy  would  be  a  sufficient  protection  from 
the  King's  enemies, — care  in  navigation,  firom  rocks, — and 
the  ef&ct  of  lightning  might  be  obviated  or  prevented  by 
conductors ; — ^but  frost  is  beyond  all  human  controL  The 
meaning  of  the  exceptions  is,  that  the  owners  shall  not  be 
fiable,  when  the  injury  falls  within  them,  and  there  has 
been  no  actual  negligence.  The  question  then  is,  what  was 
die  immediate  cause  of  the  loss.  It  was  clearly  the  opera- 
tion of  the  frost  on  the  external  part  of  the  pipe,  and  not 
the  expansion  of  the  water  within  it.  The  act  of  God  com- 
prehends all  sudden  accidents,  arising  firom  physical  causes^ 
as  distinguished  from  human  agency;  and,  according  to  the 
case  of  Smiih  v.  Sheppard  (a),  the  act  must  be  sudden 

(«)  Abbott  on  Shipping,  6  Ed.  262. 
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1B28«        and  immedUte,  aod  not  remote;  for,  in  law,  camsa  j 

ei  mm  remoia  speeiaiurf  and  here  the  filling  the  boiler 
was  not  the  immediate  cause  of  the  damage,  nor  was  it  an 
act  of  negligence,  it  being  the  invariable  usage  to  do  so  the 
evening  before  the  sailing  of  the  vessel;  and  even  if  it  were 
negligence,  the  boiler's  having  been  filled  would  have  can»* 
ed  no  injury,  unless  the  frost  had  burst  the  pipe* 

Lord  Chief  Justice  Best. — I  certainly  intfanated  to  the 
Jury  a  strong  opinion  that  the  loss  in  question  was  occa- 
sioned by  negligence,  and,  when  the  circumstances  are  look- 
ed at,  there  can.be  no  doubt  of  it*  Every  one  knows  thai 
frost  will  crack  iron,  and  that,  if  water  be  contained  within 
it,  it  is  the  more  liable  to  do  so.  The  question  then  is, 
whether,  by  the  custom  or  usage  applicable  to  steam  ves- 
sels, the  master  is  justified  in  keeping  the  boiler  fiill  of 
water,  in  frosty  wealheri  two  days  before  the  vessel  starts; 
or,  whether  the  owners  of  goods  on  board  are  to  suffer, 
merely  because  it  might  occasioa  dm  master  a  little  extra 
trouble  to  let  the  water  out  of  the  boiler  on  a  firosfy  evening, 
and  fill  it  the  next  morning.  I  left  it  to  the  Jury  to  ex- 
ercise their  discretion;  and,  akhongh  I  expressed  a  strmtg 
opinion,  it  cannot  be  a  ground  far  a  new  triaL  If  they 
had  found  the  verdict  the  odier  way,  I  certainly  ahonid 
have  been  dissatisftfd  with  it. 

Mr.  Justice  Bureouok  (•).---The  Jury  were  in  foil  pos- 
sesskm  of  die  fiu^ts,  and  it  appears  to  me  that  their  verdkt 
is  petfectly  right.  The  case  of  Fonoard  r.  PtUard{b) 
appears  to  me  to  be  far  stroager  than  the  present.  There, 
goods  were  destnqred  by  fire^  without  any  actual  negligeBoe 
in  the  defimdant,  a  carrier;  and  yet  he  was  held  haUe,  he 
being  hound  to  ddiver  them  at  nSk  events,  except  dnsaged 

(a)  1  Term  Rep.  27*  (h)  Mr.  Justice  Park  was  at  chamben. 
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or  d€Stfo]r^d  by  the  acijof  Odd,  a  carrier  beihg  in  the  na* 
tore  df  an  insurer. 

Mt.  Jnstic^  OAselee  concurring — 

Rule  diseharged. 


Batthews  t?.  Galindo.  2W<fcy, 

May  6th. 

A  HIS  was  an  action  of  assumpsit,  and  .brought  by  the  A  woman  who 

pkintifF  as  faidorsee,   against  the  defeqdant  as  the  ac-  Hl^^^'^'' 

ceptor  of  a  bill  of  exchange  for  lU    The  defence  was  andpauesasUs 

*^  ^  wife,  It  a  corn- 

usury*  petent  witneM 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  rnanacd^ 
iM,  at  the  Sittings  after  Trifdty  Term,  1827,  a  female  of  l^^^^l^ 
the  name  of  Ann  Jokers  was  called  for  the  defendant,  to  circumaunoe  of 
prove  the  Usury,    and    her   testimony  established   thai  only  goes  to  her 
fact  3  but,  on  her  cross-examination,  she  said  that  she  lived  henDom^racy. 
in  the  same  house  with  the  defendant,  that  there  were 
several  children  therci  but  that  she  was  not  the  defendant's    * 
wlfei  although  she  had  gone  by  his  luunerf    On  being  asked 
to  whom  the  children  belonged,  or  if  she  were  the  mother 
•of  them,  his  Lordship  informed  her  that  she  was  not  bound 
to  ans#et  that  question.    Another  witness  then  proved  that 
jiim  Jaiers  had  liV^d  in  the  same  houfee  with  the  defed* 
dani  for  seveitel  yearsi  that  she  had  always  passed  by  the 
name  of  GaUndOf  and  that  h6,  the  witness,  had  called  her 
by  that  name }  that  they  had  frequently  been  seen  walking 
together;  and  that,  on  one  occasion^  they  had  a  child  with 
them,  which  the  defendant  admitted  to  be  his.    His  Lotd^ 
ship  was  of  opinion  that  a  woman  Uving  with  a  man  as  his 
wife,  and  passing  in  the  world  as  such,  must  be  considered 
as  being  invested  with  the  same  degree  of  interest  as  if 
she  were  actually  his  wife;  and  he  referred  to  the  case  of 


OmptaMrtinoemlMfp},  «befe  Ihe  bUe  LordCfairf  fiarai 
Miehard§  cited  a  caae  before  Lioid  Kenyan^  oti  the  Cfe^iiv 
Circuit,  b  1782  {b\  where,  on  a  trial  for  forgery,  the  pri* 
eoner  called  9b  his  witness,  awoBum  whpm  he  had  himfldf 
in  Court  represeoted  to  be  his  wife,  but,  afterwards,  <m 
hearing  an  objection  taken  to  her  competency,  he  denied 
that  she  was  married  to  bipn ;  and  Lord  Kewgon  would  nol 
permit  him  to  call  her,  after  havmg  represented  her  as  bis 
wife.  His  Lordship  therefore  said,  that,  as  it  appeared  thit 
a  woman  in  the  situation  of  this  witness  bad  been  rejected 
in  a  case  affecting  life,  she  ought  not  to  be  admitted  as  a 
witness  for  the  purpose  of  protecting  property;  and  he  re- 
fused to  seoeiTO  the  testimony  of  the  witness  Jokers.  The 
Jury  accordingly  found  a  verdict  for  the  plamtifi^,  for  the 
amount  of  the  IhII 

Mr«  Seijeaot  E^  Lawe9^  m  the  last  Miehaelma»  Term, 
obtained  a  rule  nm  that  this  verdict  might  be  set  aside 
and  a  new  trial  granted,  on  the  ground  that  the  testimoiiy 
q£  the  witoess  had  been  improperly  rejected,  sutoitdng 
that  a  w^oman  or  kept  ndstrese,  living  wUh  a  man  as  Ua 
wife,  is  not  to  be  considered  as  a  married  woman,  or  ss 
having  the  same  degree  of  interest  as  if  she  were  actosHy 
his  wife.  In  Campbell  v.  Tii>emlaw,  where  the  p<mit  was 
zaifed  in  argument,  the  Court,  considering  it  a  doubtfid 
question,  declined  giving  any  opinion  upon  it;  and  the  esse 
there  referred  to  by  the  late  Lord  Chief  Baron  is  distin- 

;  guishafale  from  the  present,  as  there,  the  prisoner  had  re- 
presented the  woman  to  be  his  wife  in  the  course  of  bis 
defence  in  Court;  but  here,  it  was  merely  shewn  that  she 

.  passed  by  the  defendant's  name  and  appeared  to  the  world 
98  his  wife. 

Mr.  Serjeant  Wilde  now  shewed  cause. — ^The  witoess 

(a)  1  Price,  81.  WId.03. 
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i  properly  refected,  not  because  the  was  the  mistress  of        18S28. 
the  defendant,  but  because  she  resided  in  the  same  house 
with  him,  used  his  name,  and  passed  in  the  world  as.  his 
wife.    The  principles  on  which  the  exclusion  of  a  wife 
from  giving  testimony,  either  in  favour  of,  or  against,  her 
husband,  are  equally  applicable  to  the  case  of  a  woman 
unmarried  but  cohabiting  with  a  man  by  whom  she  is  sup- 
ported.   And,  as  was  said  in  argument,  in  Campbell  v. 
TwenUow  (a),  the  consequence  of  holding  her  evidence 
admissible,  would  be  to  afford  the  same  advantage  to  her 
as  would  arise  to  a  wife  examined  on  behalf  of  her  hus- 
band; for  she  would  be  contributing  to  the  augmentation 
of  the  fund  by  which  she  is  at  the  moment  supported,  by 
as  much  as  the  amount  of  the  damages  which  might  be  re- 
covered in  the  action  on  the  strength  of  her  testimony. 
She  is,  in  point  of  fact,  as  completely  under  the  control 
and  influence  of  the  party,  as  if  she  were  his  wife;  and  their 
interests  are  identified  as  fully.    There,  an  arbitrator  re- 
fosed  to  admit,  on  the  part  of  the  plaintiff,  the  evidence  of 
a  woman  who  had  cohabited  with  him  for  several  years, 
and  passed  as  hb  wife,  but  whom  the  plaintiff  would 
hove  proved  was  not  married  to  him;  and,  although  the 
C!ourt  declined  givhig  any  opinion  as  to  the  competency 
of  the  witness,  the  award  of  the  arbitrator  being  final  and 
conclusive,  all  matters,  both  of  law  and  fact,  having  been 
left  to  his  decision;  yet  the  late  Lord  Chief  Baron,  then 
Mr.  Baron  Riehardi,  said  (i) :  '^  I  should  certainly  have 
acted  in  this  case  as  the  arbitrator  has  done."   And  he  had 
previously  cited  the  case  before  Lord  Kenyan,  where  a  pri- 
soner was  tried  on  a  charge  of  forgery,  and  in  the  course  of 
his  defence  alluded  to  a  woman  who  was  then  in  Court,  and 
of  whom  he  spoke  as  his  wife,  and  concluded  by  offering 
her  evidence  in  corroboration  of  some  facts  which  he  had 
stated;  and  when  the  objection  of  her  being  his  wife  was 
taken,  he  said  that  they  were  not  in  fact  married;  but  his 

(a)  1  Price,  83.  {b)  Id.  91. 
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liOfdtfaip  would  not  permit  hiAi  to  call  her*  after  hamg 
spoken  of  her  aa  hit  wife.  That  case  imiBt  be  ooo- 
■ideved  mb  having  been  decided  on  mature  ddiberatioiii  m 
iM  appeara  that  the  priaoner  was  afterwards  executed* 
So  hiiei  the  defendant  had  frequently  spoken  of  the  wi^ 
nesaas  his  wife^  had  treated  her  as  such,  and  aUowed  her  to 
goby  his  name;  and  it  is  immaterial  whether  he  had  repie- 
seated  her  to  be  so  ina  court  of  justioei'Or  had  merely  heU 
her  out  to  the  world  as  such»  It  is  quite  ckar  that  As 
witness  Jak€r$  was  not  a  competent  witness  to  prove  thsl 
she  was  not  the  wife  of  the  defendant;  it  was  incumbent 
on  him  to  prove  it  by  evidence  mliunde:  and  that  went  td 
establish  the  reputation  of  her  being  his  wifS^  She  ought 
loot,  thereforei  to  have  been  admitted^  at  leaat  until  sonis 
evidence  beyond  her  own  unsupported  assertion,  had  beso 
adduced  to  shew  that  she  was  not  the  wife;  and  it  is  not  to 
be  assumed  that  she  wai  his  mistress,  when  the  defisi^ 
dant  himself  had  always  held  her  out  to  the  world,  and 
treated  her  as  his  wife^  It  is  equally  clear  that  she  wai 
not  bound  to  answer  the  question  as  to  her  affinity  to  tbs 
defendant's  children.  All  that  it  was  incumbent  on  dM 
phintiff  to  prove,  was^  that  she  was  apparenitjf  ibe  define 
dant's  wife.  He  was  not  bound  to  prove  the  mairiagSk 
In  case  of  her  death,  she  would  have  been  eonsidersd 
by  the  world  as  his  wife*  In  criminal  cases,  wives  as^bt 
he  guilty  of  perjury,  in  order  to  preserve  their  faiisb^d^ 
lives,  by  swearing  that  they  were  not  mattied,  if  by  so 
doing  they  could  be  admitted  to  give  evidence*  Here,  the 
witness  did  not  pasA  ^  the  mistress  of  the  defendant,  bat 
invariably  as  his  wife.  In^  Waisam  V*  TkrelkeU  (a)  LorA 
Kenjfon  held,  that  a  man  who  repreaeAts  a  woiiian  te 
the  world  as  his  wife,  and  allows  her  to  tise  hid  naole,  ii 
liable  fot  her  engagemeiits,  although  the  creditor  knoir 
that  the  parties  are  not  married.  There  was  abdadsnt 
evidence  to  shew  that  this  defendairt  aUoiT^  the ' 

{a)  2  E»p.  N.  P.  C.  637. 
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0  ]Mifl8  as  hiB  wife,  as  he  permitted  her  to  assume  his  namei  1828. 
live  in  the  same  house  with  him,  and,  in  fact,  form  a  part  of 
his  family;  and  svoh  evidence  would  have  been  sufficient 
and  conclusive  to  prove  her  his  wife,  in  all  civil  proceed- 
ings, with  the  exception  of  an  action  for  criminal  conver« 
aalion.  The  adoptiiSu  of  the  defendant's  name,  coupled 
with  cohabitation,  would  give  her  an  unqualified  degree 
of  ci^it.  She  had  resided  in  the  same  houpe  with  hitn» 
and  passed  as  his  wife,  for  several  years,  and  continued  to 
do  so  to  the  day  of  triaL  It  is  an  incontrovertible  pro<- 
poaition,  that,  in  all  civil  cases,  a  wife  cannot  be  called  to 
give  evidence  for  or  against  her  husband;  and,  if  the  testi- 
Hiony  of  witnesses  such  as  the  present  be  held  admissible, 
it  will  be  pregnant  with  mischief,  and  tend  to  operate  as 
a  surprise  on  parties  whose  just  claims  may  be  thereby  de- 
bated, and  who  cannot  anticipate  or  be  prepared  to  meet 
anch  evidence.  On  the  ground,  therefore,  of  public  policy^ 
m$  well  as  of  morality,  the  testimony  of  this  witness  was 
moat  properly  rejected. 

Mr.  Serjeant  £•  LatDe$,  in  support  of  bis  rulci  was  stop- 
ped by  the  Court. 

Mr.  Justice  Park. — I  am  clearly  of  opinion  that  this 
jTttle  must  be  made  absolute.  I  think  the  conclusion  to 
which  the  arbitrator  arrived^  in  the  case  of  Campbell  v. 
Tweatlaw,  was  correct,  and  I  agree  to  the  particular  ground 
osi  which  the  Court  of  Exchequer  decided,  vjjr.  that  the 
award  was  final,  all  matters,  as  well  of  law  as  of  £ict, 
having  been  referred.  But  it  appears  to  me  that .  that 
ease  has  no  bearing  on  the  present.  The  mere  circum^ 
stance  of  a  woman's  cc^abiting  with  a  man,  only  goes  to 
her  credit  as  a  witness,  but  is  no  ground  to  reject  her  tes- 
timony altogether..  I  also  think  that  Lord  Kenyan  was 
perlscdy  right  in  reAisi^g  to  receive  the  evidence  of  the 
waman  whoM  the  prisoner  spoke  of  as  hb  wife  in  the  course 
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of  Us  defence;  and  that  his  Lordship  properij  decided^ 
that,  after  siich  a  deckration  in  Court,  he  could  not  be 
allowed  to  say  that  she  was  his  mistress. 

Air.  Justice  Buebouoh.-— It  was  admitted  throughoi^ 
the  trials  that  the  female  called  for  the  defendant  wis 
not  hb  wife,  though  she  resided  in  his  house  and  pass- 
ed aa  such.  If  he  had  been  sued  for  a  debt  cootraot- 
ed  by  her  before  she  came  to  U^e  with  him,  m^t  he  not 
have  disputed  it?  or  would  it  not  have  been  a  good  de- 
fence to  an  action  brought  to  recoyer  it,  to  shew  thatabe 
was  not  his  wife?  Eridence  of  reputation  is  altogether 
out  of  the  question,  as  that  applies  only  to  declaratioDS 
made  by  persons  deceased,  and  is  not  admissible  imier 
vivos.  The  case  cited  by  the  late  Lord  Chief  Baron 
Richards,  in  CampbeU  ▼•  Twemlow,  as  having  been  de* 
cided  by  Lord  Kenyan,  does  not  appear  to  me  to  be  al 
all  applicable  to  the  present.  There,  the  pnsoner  at  the 
bar,  in  the  course  of  his  defence,  spoke  .of  the  woman  aa 
his  wife,  and  concluded  by  offering  her  evidence  in  corro* 
boration  of  some  fiM:ts  which  he  had  stated.  He  could 
not  of  course  be  allowed  to  turn  round  and  say  that  shp 
was  not  his  wife,  for  the  purpose  of  having  the  benefit  of 
the  evidence.  Besides,  the  case  waa  merely  put  by  hia 
Lordship,  by  way  of  illustration,  and  not  as  a  decisioB 
by  which  the  case  of  CampbeU  v«  Twemlow  was  to  be  go- 
vemed.  That  case  was  ultimately  decided  on  a  ndioBj 
different  ground ;  and  all  the  Court  abstained  from  giving 
«ny  opinion  on  the  competency  or  incompeteiiGy  of  the  wit- 
ness. I  have  frequently  known,  both  in  crkninal  and  dvfl 
cases,  kept  mistresses  examined  as  witnesses  on  bdialf  of 
persons  with  whom  they  were  cohabiting. 

Mr.  Justice  Gaselee. — I  have  never  understood  that 
be  laid  down,  that  a  party  may  put  himself  in  such  a  situa- 
tion as  to  preclude  him  from  saying  that^ » female  who  has 
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passed  as  his  wife,  is  not  so ;  for  instance,  where  goods  haye  182& 
been  supplied  to  her  by  a  tradesman  before  cohabitation. 
Id  Mace  v.  Cad€tt{a)  the  plaintiff  kept  a  public-house,  had 
a  licence,  and  said  she  was  married  to  one  Penrice,  whose 
name  she  afterwards  entered  in  the  books  of  the  Excise 
Office,  with  a  note  in  the  margin,  '*  married ;"  from  which 
time  Penrice  had  the  licence,  and  continued  in  the  pos- 
session of  the  house  and  goods  until  he  absconded,  there- 
by committing  an  act  of  bankruptcy.  The  plaintiff  first 
daimed  the  goods  under  a  bfll  of  sale  from  Penrice ^  but  she 
afterwards  claimed  them  as  her  own  ori^hal  property,  and 
denied  that  she  and  Penrice  were  married;  and  the  Court 
sud,  that,  after  a  solemn  declaration  by  the  wife,  that  she 
was  married  to  Penrice 9  mnd  that  these  were  the  goods  of 
Penrice  in  her  right,  she  should  never  be  allowed  to  say 
that  she  was  not  married  to  him,  and  that  the  goods  were 
her  sole  property.  That  is  sound  law,  and  I  lately  act- 
ed upon  it  at  Nisi  Prius,  in  the  case  of  Griffiths  v.  Frank" 
Un  (6),  which  was  an  action  of  assumpsit  brought  by  a 
woman  who  a  witness  stated,  had,  about  six  months  be- 
fore, told  her  that  she  had  been  married  on  the  preceding 
Thursday,  and  I  left  it  to  the  Jury  to  say  whether  they 
were  satisfied  that  she  was  married.  There,  however,  the 
plaintiff  had  made  no  solemn  declaration,  nor  had  she  done 
any  act  confirmatory  of  the  marriage,  as  in  Mace  y.  CadelL 
But  the  ground  on  which  I  think  there  ought  to  be  a  new 
trial  in  this  case,  is,  that  there  was  not  suflicient  evidence  to 
preclude  the  defendant  from  shewing  that  the  witness  was 
not  his  wife.  During  the  whole  of  the  trial  it  was  assumed 
that  she  was  not  so.  She  was  called  by  the  name  of  Jaiers, 
and  not  by  the  name  of  Galindo;  and  when  she  was  asked, 
whether  or  not  she  was  the  mother  of  his  children,  my  Lord 
Chief  Justice  most  properly  told  her  that  she  was  not 


(«)  Cowp.  231.  G.  146,  where  the  case  b  reported 

(h)  See  1  Mood,  ft  Malk.  N.  P.     on  another  point. 
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1938.         bound  to  an9wer  thiit  question,  as  it  would  subject  her  to 
punishment  in  the  Eeelesiastical  Court,    In  Campbell  r. 
T\ifemloWf  the  Court  of  Exchequer  gare  no  opinion  on 
this  p^t;  and  eren  if  they  had,  the  circumstances  of 
riiat  case  difler  very  materially  from  the  present.    There, 
the  plaintiff  had  Kved  wkh  a  woman  for  many  years  ssher 
aTowed  husband,  and  had  had  sereral  children  by  her, 
and  he  had  repeatedly  conversed  with  raiious  persons  on 
the  subject  of  the  peculiar  ceremony  of  the  marriage, 
which  he  described  as  having  taken  place  hi  the  north  of 
hwland.    That  was  an  absolute  avowal  of  the  marriage; 
and,  although  the  Court  thought  it  doubtful  whether  or 
sot  the  testimony  of  the  woman  were  admissible  to  prove 
Ae  fiiet  of  her  never  having  be€^  married  to  the  pimtiff, 
yet  they  decided  the  case  on  a  whoQy  different  ground; 
Lord  Chi^  Baron  Tkomson  saying,  that,  in  tlie  view  he 
bad  taken  of  the  case,  it  did  not  seem  to  him  to  be  neces- 
sary that  the  Court  should  give  any  opinion  whether  the 
witness  rejected  by  the  arbitrator  was  competent  to  be  re- 
ceived or  not,  every  thing,  both  of  law  and  in  fact,  har- 
ing  been  referred  to  the  arbitrator;  and  Mr.  «Fnstice  Gror 
ham  said,  ^  I  shall  observe  the  same  prudent  forbearance, 
as  to  giving  any  opinion  on  the  admissibility  of  the  evi- 
dence rejected,  as  has  been  adopted  by  my  Lord  Chief 
Baron;  for  it  does  not  seem  necessary  to  the  present 
question,  which  is,  whether  this  award  should  be  set  aside;" 
and  Mr.   Baron  Richards  added,  *^  I  shall  also  abstain 
firom  any  opinion  on  the  collateral  point  of  the  witness's 
competency.     I  should  certainly  have  acted  in  this  case  as 
Mr.  Evans  has  done.**    The  Court,  therefore,  confirmed 
the  award,  but  laid  down  no  principle  with  respect  to  the 
present  question,  which  they  considered  to  be  doubtfliL 

Lord  Chief  Justice  Best. — I  am  clearly  of  opinion,  that 
my  rejection  of  the  witness  at  Nisi  Prius  was  wrong;  but 
I  was  led  into  error  by  the  case  referred  to  by  the  late 


IN  THB  NINTH  YEAH  OF  GEO.  IV.      •  £78 

Lord  Chief  Baron  in  Campbell  y.  Twemloto,  as  having  )89a 
been  decided  by  Lord  Kenyan,  fit  a  time  when  he  was  in 
the  aenith  of  his  legal  knowledge;  and  which  I  am  satis*- 
fied  bears  directly  on  the  point.  The  time  or  place  of  a 
party's  representing  a  female  to  be  his  wile,  appears  to  me 
to  be  immaterial.  It  is  too  nice  a  distinctbn;  for  the 
^eei  of  the  representation  is  alone  to  be  looked  at.  Nei- 
ther is  it  material  as  to  the  manner  in  which  a  party  de* 
dares  that  the  marriage  ceremony  was  performed*  But 
if  he  hold  out  a  wom^  to  the  world  as  his  wife^  she  ought 
to  be  considered  and  treated  as  such;  and  I  cannot  assent 
to  the  doctrine  that  he  would  not  be  liable  to  an  acUon  for 
goods  fomished  to  her  during  cohabitation,  she  liYipg  in 
the  same  house  with  him,  and  being  allowed  to  use  his 
naoie;  for  it  would  be  manifest  injustice  to  allow  him 
to  turn  round  in  a  Ceurt  of  Justice  and  say  that  she 
was  not  his  wife.  But  the  ground  on  which  I  think  I 
improperly  rejected  the  witness  at  the  trial,  was,  that, 
in  modem  times,  the  rules  of  evidence  have  been  too  much 
narrowed.  They  ought  to  be  directed  rather  to  the  credit 
than  to  the  competency  of  a  witness.  This  appears  to  me 
to  be  the  safe  course;  and  the  Courts  have  hitherto  been 
too  jealous,  and  have  acted  on  too  refined  a  principle, 
in  escludiag  testimony,  often  shutting  out  fisu^ts  which 
ought  to  be  let  in.  Mr.  Phillips,  in  his  Treatise  on  JEvi* 
denoe  (a),  drew  the  saine  conclusion  from  the  decision  of 
Lord  Kenyan  in  the  case  referred  to  in  CampbeU'y.  Twern^ 
law,  as  I  did  at  the  trial,  fur.  that  wh^re  a  man  has 
represented  a  woman  as  his  wife,  and  treated  her  aa 
such,  she  cannot  afterwards  be  called  as  a  witness,  for  the 
purpose  of  shewmg  that  she  was  not  married  to  him.  But 
the  true  principle  appears  to  me  to  be  laid  down  by  Mr. 
SiarUe,  in  his  Treatise  an  Epidence  {b).  The  mere  feet 
of  a  woman  living  with  a  man  in  the  sane  house,  is  not  of 

(a)  Vol  2, 82.  {*)Vol.2,7U. 
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itself  aground  to  exclude  her  testimony  altogether;  and 
more  particularly  so,  as,  where  they  are  not  legally  mar- 
ried,  tlie  situation  of  the  female  may  be  changed  in  an  in- 
stant, and  the  terms  on  which  she  resides  with  the  person 
who  protects  her,  may  be  put  an  end  to  at  his  will  and  plea* 
sure.  She  is,  therefore,  in  a  situation  wholly  different  from 
that  of  a  wife,  from  whom  a  husband  cannot  be  separat- 
ed, and  whose  interests  continue  the  same  during  their 
joint  lives*  It  is  far  better  that  the  objection  should 
go  to  the  credit  than  to  the  competency  of  a  female 
in  the  situation  of  this  woman;  and  it  is  the  proTince  of  a 
Jury  to  decide  on  die  weight  due  to  her  testimony.  Al- 
though neither  of  the  learned  writers  to  whom  I  have  just 
referred,  can  be  considered  as  an  authority;  still  they  tend 
to  shew  what  has  been  the  undierstanding  of  Wesimm$ier 
Hall  on  this  subject.  The  principle  laid  down  by  Mr. 
Siariie  appears  to  me  to  be  the  true  one,  and  on  it  I  shaB 
act  hereafter.    The  rule  for  a  new  trial  must  be  made — 

Absolute. 


5f**^J  Bbll  and  Another  r.  Bilton. 

The  grantor  of  J.  HIS  was  an  action  of  covenant  by  the  grantees  <n  an  an- 

ing^bMOM*^*  miity,  against  the  surety  of  the  grantor,  and  brought  to 

Unkrapt  bcftn  recover  the  sum  of  85/.,  for  two  quarters  of  the  annuity 

thes<?€^,e.  due  on  the   S9th   October,   1826.     The  plaintiffi  de- 

raed  tfae^nrt^  clared,  that,  by  an  indenture  of  the  29th  January,  1882, 

^^d"«^  m  consideration  of  the  sum  of  4«0/.  advanced  by  the 

log,  after  that  plaintiffs  to  One  Edmund  Sqffery,  he  had  contracted  and 

ttatate  came  in-  *Mf     ^' 

to  operation:—  agreed  to  grant  to  them  an  annuity  of  70A  a-year  for  his 
^'^nuin  ^^^:  ^d  ^^  ^b«  defendant,  at  the  request  of  Safery, 
SSLTroo^omM  ^*^  agreed  to  become  his  guarantee  or  surety  for  the  due 
annuity  nnder  payment  of  the  annuity  during  the  life  of  Saffery,-  and 
In  pannanoe  of  assigned  for  breach  non-payment  of  the  above  sum  of  S5L, 
».  54  and  55.     j^j^g  ^^  quartCTs'  arrcar  of  the  annuity.    The  defendant 
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pboadedfjirsi,  nam  est  factum;  secondly^  that,  after  the  mak-  1829. 
iBg  of  the  indeoture,  and  before  the  commencement  of  thi9 
suit,  to  wit,  on  the  15th  July^  1823,  the  said  Edmund 
Stsffery  was  a  tanner,  and  that,  in  the  exercise  of  such 
txade,  he  was  indebted  to  one  Henry  Scfffery  in  the  sum 
of.  IfiQ/. ;  that,  on  the  said  15th  July  9  a  commission  of  bank- 
nipt  was  sued  out  against  the  said  Edmund  Saffery;  and 
that,  on  the  24th,  he  was  diily  declared  a  bankrupt;  that> 
00  the  26tb,  notice  of  the  bankruptcy  was  given  in  thd 
Gaoette;  that  the  commission  was  prosecuted  and  pro- 
ceeded in,  and  was  in  force  after  the  making  .of  the  statute 
6  Geo.  4,  and  after  such  statute  took  effect;  and  that* 
nnder  and  by  virtue  of  that  act,  it  became,  and  waa,  and  is« 
lawfiil  for  the  plaintiffs  to  prove^  and  they  might  and  ought 
to  have  proved,  and  still  ought  to  prove,  and  may  prove^ 
under  the  commission  against  the  said  Edmund  Saffery^ 
fiur  the  value  of  the  said  annuity,  and  for  the  payment 
thereof:  but  that  the  plaintiffs  had  omitted,  n^;]ected,  and 
refused  so  to  do.  The  defendant  then  averred,  that  he  en- 
tered into  and  executed  the  said  supposed  indenture  only 
aa  the  collateral  security  for  (he  payment  of  the  said  an* 
nuity,  and  that  the  money  in  the  declaration  alleged  to  be 
in  arrear  for  and  on  account  of  the  annuity,  accrued  due 
after  the  issuing  of  the  commission^  and  after  the  plaintiffs 
might  and  ought  to  have  proved  under  the  san^.  Thirdly , 
that  after  the  grantuig  of  the  annuity  by  the  said  E^hnund 
Sfffery  to  the  plaintiffs,  as  in  the  declaration  mentioned, 
he  became  a  bankrupt ;  that  a  commission  was  issued  against 
bin  on  the  1 5th  July^  18S3;  and  that  thereupon,  and  by 
virtue  of  the  statute  6  Geo.  4,  the  plaintiffs  could,  before 
the  commencement  of  this  suit,  and  should  have  proved 
under  the  commission  against  the  said  Edmund  Saffery, 
for  the  value  of  the  annuity,  and  for  the  payment  thereof; 
that  the  plaintiffs  did  not  nor  would,  nor  had  they  as  yetr 
pmfed  under  4he  4aid. commission,  for  the  yaki^  pr  pay*^ 
ment  of  the  amiuityi  or  othen^ise  in  respeqt  jtbert^of;  th^t 

VOL.  I.  Q  Q 
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1828.  the  defendant  was  only  collateral  surety  for  the  payment  of 
the  annuity,  and  executed  the  indenture  only  as  such,  and 
that  he  had  well  and  truly  paid  all  and  every  the  several 
sums  of  money,  which  had  hitherto  from  time  to  time  ac« 
crued  due  from  the  said  Edmund  Scfffery  to  the  plaintiffi, 
by  virtue  of  the  annuity,  except  the  said  sum  of  35/.  in  the 
declaration  mentioned,  which  sum,  and  every  part  thereof, 
became  due  and  in  arrear,  upon  and  by  virtue  of  the  annuity, 
since  the  bankruptcy  oiSaffery^  and  since  the  issuing  of  the 
commission  against  him. 

The  plaintiffs  joined  issue  on  the  first  plea  of  mm  est 
factum;  and,  as  to  the  second,  alleged,  that  they  ought 
not  to  be  barred  from  maintaining  their  action  against  the 
defendant,  because,  though  true  it  was,  that  a  commission 
of  bankrupt  issued  against  the  said  Edmund  Safferyt  and 
that  he  was  thereupon  declared  a  bankrupt,  as  in  that 
plea  alleged : — for  replication,  nevertheless,  in  that  behalf^ 
the  plaintiffs  said,  that  Saffery  was  declared  a  bankrupt,  un- 
der the  commission,  on  the  24th  July,  18^,  and  that  he 
passed  his  last  examination  under  it,  long  before  the  pass- 
ing of  the  statute  6  Geo.  4,  to  wit,  on  the  6th  Septem^ 
bcTy  1833,  and  that  no  meeting  had  been  held  under  the 
commission  since  the  passing  of  the  said  act,  and  after  it 
took  effect;  and,  further,  that  it  did  not  become,  nor  was 
it  lawful  for  the  plaintiffs,  neither  might  nor  ought  they 
to  have  proved,  nor  still  ought  they  to  prove,  neither  may 
they  prove,  under  the  said  commission,  for  the  value  of 
the  annuity,  and  for  payment  thereof,  as  the  defendant 
had  in  his  said  plea  in  that  behalf  alleged.  There  was 
a  similar  replication  to  the  last  plea.  * 

Rejoinder,  to  the  replication  to  the  second  plea,  after  pro- 
testing its  insufficiency,  that,  before  and  at  the  time  of  the 
commencement  of  this  siiit,  it  became  and  was  lawful  for 
the  plaintiffs,  and  they  could,  and  might,  and  ought  to  have 
proved,  and  still  ought  and  may  prove,  under  the  said  com* 
mission,  for  the  value  and  payment  of  the  annuity;  and. 
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to  the  replication  to  the  last  plea,  that  the  commission  had  ^  i828. 
been  in  force  continually  from  the  time  of  issuing  the  same 
hitherto,  and  that  it  was  lawful  for  the  plaintiffs  to  prove, 
and  that  they  might  and  ought  to  have  proved,  under  it, 
for  the  value  and  payment  of  the  annuity,  by  virtue  of  the 
statute  6  Geo.  4,  c.  16: — on  which  issues  were  joined. 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  West- 
minster,  at  the  Sittings  after  Trinity  Term,  1827,  the 
execution  of  the  annuity-deed  was  admitted,  as  also  that 
the  defendant  was  the  surety ;  and  it  appeared  that  Saffe- 
ry,  the  grantor,  had  passed  his  last  examination  under 
the  commission,  on  the  6th  September,  1828,  since  which 
time,  no  meeting  had  been  held,  nor  had  any  dividend 
been  made,  the  grantor's  estate  being  not  more  than 
sufficient  to  pay  the  expense  of  the  commission.  It 
was  objected  for  the  defendant,  that  this  action  could 
not  be  maintained,  as,  previously  to  its  commencement, 
the  plaintiffs  ought  to  have  called  on  the  commissioners 
to  ascertain  the  value  of  the  annuity,  as  prescribed  by 
the  statute,  6  Geo,  4,  c.  16,  s.  54(a),  and  that  they  were 
further  bound  to  come  in  and  prove  the  annuity  under  the 
commission,  by  virtue  of  the  55th  section  of  the  act  (6). 

(a)  By  which  it  is  enacted, —  (b)  By  which  it  is  enacted, — 
«  That  any  annuity-creditor  of  any  *'  That  it  shall  not  be  lawful  for 
bankrupt,  by  whatever  assurance  any  person  entitled  to  any  uinuity 
the  same  be  secured,  and  whether  granted  by  any  bankrupt,  to  sue 
there  were  or  not  any  arrears  of  any  person  who  may  be  collateral 
such  annuity  due  at  the  bankrupt-  surety  for  the  payment  of  such 
cy,  shall  be  entitled  to  prove  for  the  annuity,  until  such  annuitant  shall 
value  of  such  annuity,  which  value  have  proved  under  the  coromis- 
the  commissioners  shall  ascertain,  sion  against  such  bankrupt  for  the 
regard  being  had  to  the  original  value  of  such  annuity,  and  for  the 
price  given  for  the  said  annuity,  payment  thereof;  and  if  such  sure- 
deducting  therefrom  such  diminu-  ty,  after  such  proof,  pay  the  amouut 
tion  in  the  value  thereof,  as  shall  proved  as  aforesaid,  be  shall  be 
have  been  caused  by  the  lapse  of  thereby  discharged  from  all  claims 
time  since  the  grant  thereof  to  the  in  respect  of  such  annuity;  and  if 
date  of  the  commission."  such  surety  shall  not  (before  any 

Q  Q2 
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1828.  His  Lordship  was  inclined  to  think  that  the  statute  did  not 
apply  to  commissions  sued  out  before  the  statute  6  Geo, 
4,  was  passed;  a  verdict  was,  therefore^  taken  for  the 
plain tifTs  for  S5L,  the  arrears  of  the  annuity,  leave  bebg 
reserved  to  the  defendant  to  move  that  the  verdict  migbt 
be  set  aside,  and  a  nonsuit  entered,  in  case  the  Court 
shoulcf  be  of  opinion  that  the  value  of  the  annuity  should 
have  been  ascertained  by  the  commbsioners,  and  proved 
under  the  commission. 

Mr.  Serjeant  Cross^  in  the  last  Michaelmas  Term,  ac- 
cordingly obtained  a  rule  nisi,  and  submitted,  that,  as  all 
the  former  statutes  relating  to  bankrupts  were  repeal- 
ed by  the  6  Geo,  4,  c.  16,  that  statute  must  necessarily  ap- 
ply to  all  bankruptcies  then  pending,  as  well  as  to  subse- 
quent commissions ;  and  to  embrace  all,  whether  tbey  had 
been  sued  out  before  or  after  the  passing  of  the  act  By 
the  49  Geo*  3,  c.  121,  s.  16,  the  conunissioners  were  di- 
rected to  ascertain  the  value  of  the  annuity,  for  which  the 
creditor  was  entitled  to  prove ;  but,  as  no  mode  was  point- 
ed out  by  which  such  value  should  be  ascertained,  Lord 
Eldon,  in  Ex  parte  Whitehead  {a),  directed  it  to  be  done 

payment  of  the  sidd  annuity  subae-  to  the  amount  so  paid  or  satisfied 
quent  to  the  bankrupcty  shall  have  as  aforesud  by  such  Bmcty;  aad 
become  due)  pay  the  sum  so  prov-  the  certificate  of  the  baaknipt 
ed  as  aforescdd,  be  may  be  sued  ahaU  be  a  discharge  to  him  fro>a 
for  the  accruing  payments  of  such  all  claims  of  such  annuitant,  or  of 
annuity,  until  such  annuitant  shall  such  surety,  in  respect  of  such  as- 
have  paid  or  satisfied  the  amount  nmty:  provided  that  such  sorety 
BO  proved,  with  interest  thereon  shall  be  entitled  to  credit  in  se- 
at the  rate  of  four  per  cent,  per  count  with  such  annuitant,  for  say 
annum,  from  the  time  of  notice  of  diWdends  received  by  sudi  aDDm- 
such  proof,  and  of  the  amount  tant  under  the  commission,  be- 
thereof,  being  given  to  such  surety;  fore  such  surety  shall  have  folly 
and,  after  such  payment  or  satis-  paid  or  satisfied  the  amount  so 
faction,  such  surety  shall  stand  in  proved  as  aforesaid." 
the  place  of  such  annuitant,  in  re*  (a)  1  Meriv.  10 — 127;  <&  ^' 
spect  of  such  proof  as  aforesaid,  2  Rose,  B.  C.  358. 
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with  reference  to  the  original  price^  deducting  from  it  such  1828. 
diminution  in  the  value  as  should  have  been  caused  by  the 
lapse  of  time  between  the  grant  and  the  date  of  the  cofa- 
mission;  and  the  latter  part  of  the  54th  section  of  the  6 
Geo*  4,  is  framed  according  to  that  direction.  The  plain- 
tiffs,  therefore,  ought  to  have  proved  the  value  of  this  an- 
nuity under  the  55th  section  of  the  6  Geo.  4,  which  was  the 
only  act  in  force  at  the  time  of  {he  commencement  of  the 
action. 

Mr.  Serjeant  Bosanquet,  in  the  course  of  the  last  Term, 
shewed  cause,  premising  that  the  only  question  was,  whe- 
ther or  not  the  provisions  of  the  statute  6  Geo.  4,  as  far 
as  respects  the  proof  of  annuities,  applied  to  commissions 
sued  out  antecedently  to  the  passing  of  that  act.  The 
mode  adopted,  as  to  the  valuation  of  the  annuity,  by  the  54th 
section,  is  entirely  new,  as  regard  is  to  be  had  to  the  origin- 
al price  given  for  the  annuity,  deducting  therefrom  such  di- 
minution in  the  value  as  shall  have  been  caused  by  lapse  of 
time  since  the  grant  to  the  cUite  of  the  commission.  The 
act  must  be  construed  beneficially  for  creditors ;  and,  here, 
as  no  meeting  has  been  held  under  the  commission,  since 
September,  1823,  nor  any  dividends  paid,  if  it  were  incum- 
bent on  the  plaintiffs  to  cause  the  annuity  to  be  valued  be- 
fore they  commenced  their  action,  they  must  have  called 
a  special  meeting  of  the  commissioners  for  that  pur- 
pose, at  their  own  expense.  The  lS5th  section  of  the 
statute  enacts,  that  nothing  therein  contained  shall  alter 
the  present  practice  in  bankruptcy,  except  where  any  such 
alteration  is  expressly  declared;  and  there  is  no  declara- 
tion, either  express  or  implied,  as  to  any  retrospective  alter- 
ation in  the  practice  of  proving  the  value  of  annuities, 
which,  antecedently  to  the  statute,  was  to  be  ascertained 
by  the  commissioners  according  to  its  real  value  and  the  life 
of  the  annuitant;  and  the  ISGth  section  enacts,  that  the 
act  shall  not  take  effect  before  the  1st  of  September,  18S5, 
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1828.         at  least,  as  far  as  regards  the  practice  of  proving  annuities 
under  commissions  previously  sued  out. 

Mr.  Serjeant  Cross^  in  support  of  his  rule. — The  prac- 
tice in  bankruptcy  must  be  now  regulated  by  the  statute 
6  Geo,  4,  there  being  no  other  law  applicable  to  it.  The 
defendant  is  a  mere  surety  for  the  payment  of  an  an- 
nuity; and,  until  the  security  of  his  principal  (the  gran- 
tor) is  exhausted,  the  surety  ought  not  to  be  resorted  to. 
The  issue  raised  at  the  trial  was  a  mixed  question  of  law 
and  fact,  viz,,  whether  or  not  the  plaintiffs  could  or  ought  to 
have  ascertained  the  value  of  the  annuity,  and  proved  it 
under  the  commission.  There  was  no  obstacle  in  their  way 
to  prevent  such  proof;  and  although  it  has  been  said  that 
the  statute  6  Geo.  4  does  not  apply  to  pre-existing  com- 
missions, yet  the  135th  section  defines  the  construction  of 
the  act  to  be,  inter  alia,  that  nothing  therein  contained 
should  render  invalid  any  commission  then  subsisting,  or 
which  should  be  subsisting  at  the  time  the  act  should  take 
effect,  or  iuiy  proceedings  which  might  have  been  had 
there-under,  or  affect  or  lessen  any  right,  claim,  demand, 
or  remedy,  which  any  person  then  had  there-under,  or  up- 
on or  against  any  bankrupt  against  whom  any  commit 
sion  had  or  should  have  issued,  except  as' therein  is  spe- 
cifically enacted.  This  clause,  therefore,  as  far  as  it  re- 
lates to  existing  commissions,  has  the  effect  of  re-enacting 
the  law  as  it  stood  under  the  old  statutes,  now  repealed, 
except  as  therein  specifically  enacted;  and  the  present 
case  comes  within  the  exception,  and  rests  on  the  enact- 
ment contained  in  the  55th  section,  which  stands  alone, 
and  does  not  depend  on  any  prior  or  subsequent  clause,  in 
regard  either  to  the  persons  to  be  affected,  or  the  relief 
to  be  afforded  by  it.  The  intention  of  the  Legislature 
was,  to  reUeve  sureties,  as  well  prior  as  subsequent  to  the 
act.  Although  it  has  been  said,  that  the  act  must  be  con- 
strued beneficially  for  creditors,  still,  as  it  was  the  only 
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law  in  force  at  the  time  the  plaintiffs  commenced  the  pre-  1828. 
sent  action^  they  should  have  acted  in  conformity  to  it. 
This  casei  therefore,  falls  expressly  within  the  words  and 
meaning  of  the  55th  section^  which  is  not  confined  to  com- 
missions to  be  sued  out  thereafter ;  and,  as  the  plaintiffs 
sued  as  annuity-creditors,  and  the  defendant  was  a  mere 
surety,  he  cannot  be  liable  in  this  action,  the  plaintiffs  not 
having  previously  caused  the  value  of  the  annuity  to  be 
ascertained  by  the  commbsioners,  or  proved  the  same  un- 
der  the  commission.  ^-wr.  adv.  vult. 

Lord  Chief  Justice  Best  now  delivered  the  judgment 
of  the  Court  as  follows: — 

This  was  an  action  of  covenant  brought  against  the 
surety  of  the  grantor  of  an  annuity,  the  grantor  having 
become  bankrupt.  The  annuity  secured  by  the  deed  on 
which  the  action  was  brought,  was  70/.  per  annum.  The 
plaintiffs  sought  to  recover  35/.,  being  for  two  quarters  of 
the  annuity,  which  became  due  on  the  ^th  October,  1826. 
The  annuity-deed  was  of  the  date  of  the  ^th  of  January , 
1S22*  The  commission  of  bankrupt  under  which  the  grantor 
of  the  annuity  was  declared  a  bankrupt,  issued  in  the  year 
1823.  The  bankrupt  passed  his  last  examination  on  the  6th 
o{  September;  1823.  Since  that  time,  no  meeting  has  been  . 
held  under  the  commission.  No  dividend  has  been  paid. 
The  plaintiffs  might  have  bad  a  meeting  of  the  commissioners 
called  for  the  purpose  of  ascertaining  the  value  of  the  annui- 
ty, and  of  proving  under  the  commission  for  its  value  so  as- 
certained ;  but  they  must  have  been  at  all  the  expense  occa- 
sioned by  the  calling  of  such  meeting.  The  value  of  the  an- 
nuity at  the  time  of  the  issuing  the  commission,  had  not  been 
ascertained  by  the  commissioners,  or  proved  by  the  plaintiffs 
under  the  commission.  It  was  objected  at  the  trial,  that, 
although  at  the  time  the  annuity  was  granted,  there  was 
no  law  that  compelled  the  grantee  to  ascertain  the  value 
of  his  annuity  at  the  date  of  the  commission,  and  to 
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prove  for  such  value  before  be  brought  any  action  against 
the  siurety  of  the  grantor,  yet  that,  as  the  arrears  sought 
to  be  recovered  became  due  since  the  6  Geo.  4,  no  action 
could  be  brought  to  recover  them  until  after  a  valu- 
ation of  the  annuity  and  proof  of  the  ascertained  value 
under  the  commission,  and  delay  on  the  part  of  the  surety 
in  paying  the  sum  so  proved.  I  confess  I  have  had  ccmai- 
derable  difficulty  in  making  up  my  mind  as  to  whether  or 
not  the  Legislature  could  mean  to  affect  annuities  granted 
before  the  passing  of  the  late  act ;  but,  although  I  cannot 
satisfy  myself  that  the  principle  of  the  act  is  just,  I  tbmk, 
on  reflection,  that  the  LfCgislature  did  intend  that  the 
clause  should  apply  to  annuities  granted  before  the  pass- 
ing of  the  6  Geo.  4$  and,  being  satisfied  of  that,  we  are 
bound  to  give  it  this  effect,  whatever  may  be  the  conse* 
quence.  In  the  first  place,  the  object  of  the  Legiskture 
was,  completely  to  relieve  bankrupts  from  all  fiiture  de- 
mands on  account  of  annuities  granted  by  them.  To  do 
this,  the  act  must  be  made  to  embrace  such  as  were  grant- 
ed before,  as  well  as  those  granted  since  it  was  passed. 
Again,  where  the  Legislature  intended  that  the  statute 
should  not  affect  conunissions  previously  issued,  that  in- 
tention is  declared  in  express  terms.  Such  terms  will  be 
found  in  the  57th,  96th,  and  98th  sections.  The  introduc- 
tion of  such  words  into  those  sections  furnishes  a  strong  ar- 
gument to  prove  that  the  other  sections,  containing  words 
capable  of  bearing  a  retrospective  construction,  should  re- 
ceive that  construction.  The  plaintiffs  not  having  pursued 
the.  course  pointed  out  by  the  statute  6  Geo.  4,  the  Court 
think  that  this  action  cannot  be  maintained,  and  therefore 
the  rule  for  a  nonsuit  must  be  made — 

Absolute. 
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1828. 
Langley  and  Another  «?.  Brown.  ?}'"^^' 

^^  May  6tk. 

I  His  was  an  action  on  the  case.     The  declaration  stat-  The  plaintiff* 
ed,  that  the  defendant  was  a  common  carrier  of  goods  for  wnt  goods  pack- 

^  ed  in  a  box,  by 

hire,  from  the  White  Hart  Inn,  St.  Johns  Street,  Smithfield,  the  defendant's 
to  Bedford;  that  the  plaintiffs  caused  to  be  delivered  to  him,  bo/  waa  pUced, 
as  such  <»irrier,  and  that  he  accepted  and  received  from  ward«*'ai*the*' 
them,  a  box  containing  goods  to  the  value  of  500/.,  to  be  safe-  ^^  <^  ^«  w«s- 

II  1  .1^        1        1    /.      1  t*  1       wwT^  •       gon,  which  waa 

Ij  and  securely  earned  by  the  defendant  from  the  Whtte  left  during  aeve- 
Hart  Inn  to  Bedford,  and  there  to  be  safely  delivered  for  nighrttonding* 
the  plaintiffs,  fpr  a  certain  reasonable  reward  to  the  de-  *"  ?*  "**?  °^ 

^  '  posite  an  inn, 

fendant  in  that  behalf;   and  assigned  for  breach,  that,  where  the  wag- 
through  the  carelessness,  negligence,  and  default  of  the  flUuiout  any 
defendant  and  servants  by  him  employed,  the  box  became  S!"^Thebox^^ 
and  was  wholly  lost  to  the  plaintiffs.     Plea — Not  Guilty,  was  forced  open, 

,  and  Ita  contents 

At  the  trial,  before  Lord  Chief  Justice  Best,  at  Guild-  abstracted.   A 
haU,  at  the  Sittings  after  Trinity  Term,  1827,  it  appeared  pr^i.^'^^wng 
that  the  plaintiffs  were  milliners  at  Bedford;  that,  on  the  ^®  ^^u-u' 
lat  November,  1826,  goods,  consisting  of  millinery  and  to  bii^Heid, 
fbrs,  were  packed  in  two  boxes,  nailed  and  corded  in  the  was  guilty  of 
usual  manner,  directed  to  them  there,  and  were  on  that  fn'^aidnl^'Se^ 
day  taken  by  the  porter  of  a  wholesale  dealer  in  Friday  "^^^  ^  ex- 

posed,  and,  ftm* 

Street,  to  the  White  Hart  Inn,  St.  Johns  Street,  to  be  for-  sequentiy,  da- 
warded  according  to  the  direction ;  that  the  book-keeper 
received  the  boxes,  took  4fd.  for  the  booking,  and  gave  the 
usual  receipt  for  the  same  in  the  porter*s  book ;  and  that  one 
of  the  boxes,  containing  furs  of  the  value  of  55/.,  arrived 
safe,  and  was  delivered  to  the  plaintiffs,  at  Bedford;  but 
that  the  other,  containing  millinery  of  the  value  of  300/., 
had  been  broken  open,  and  all  its  contents,  with  the  excep- 
tion of  a  few  articles  of  the  value  of  3/.,  taken  out. 

For  the  defendants,  evidence  was  given  of  a  notice,  which 
was  painted  in  large  letters  on  a  board  in  the  yard  of  ;the 
Wldte  Hart  Inn,  stating  that  the  carriers  from  that  inn 
would  not  answer  for  any  package  beyond  5/.,  unless  insur* 
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1828.  ance  money  was  paid  thereon.  It  was  proved  that,  on 
the  4th  November 9  18^,  the  box  in  question  was  placed 
on  the  bows  at  the  tail  of  the  waggon^  with  the  lid  out- 
wards; that  the  waggon  left  the  White  Hart  between  two 
and  three  o'clock  in  the  afternoon  of  that  day^  and  arrived  at 
the  Bell  Inn,  Bell  Bar,  sixteen  miles  from  London,  between 
ten  and  eleven  o'clock  at  night;  that  the  inn  was  on  the 
right-hand  side  of  the  high  road,  and  that  there  was  no 
yard  into  which  the  waggon  could  be  drawn;  that  it  was 
therefore  left  on  the  side  of  the  road,  opposite  to  the  inn, 
and  that  the  horses  were  unharnessed  and  taken  into 
the  stables ;  that  the  waggon  remained  in  the  road  dl 
between  five  and  six  on  the  following  iftoming,  when  the 
waggoner  came  into  the  inn,  and  said  that  the  waggon  had 
been  robbed;  and,  on  examination,  it  was  found  that 
the  cords  of  the  tarpaulin  which  was  thrown  over  and 
covered  the  whole  lading,  as  well  as  of  the  box  in  question, 
had  been  cut,  the  lid  opened,  and  the  contents  stolen  there- 
from, without  removing  the  box.  It  was  also  proved,  that, 
shortly  previous  to  the  robbery,  the  defendant's  waggon  had 
had  a  watchman  constantly  employed  to  protect  it  at  the 
inn,  to  whom  he  had  given  Is.  6d,  each  time  the  waggon 
remained  there,  but  which  he  had  discontinued ;  and  that 
there  was  another  inn  nearly  opposite,  where  the  waggon 
might  have  been  put  under  shelter.  It  also  appeared  that 
three  nails,  driven  into  the  cover  of  the  box,  had  not 
tkken  hold,  as  the  lid  projected  beyond  its  side.  Under 
these  circumstances,  his  Lordship  left  it  to  the  Jury  to 
say,  whether  the  waggon  had  been  properly  watched;  and 
observed,  that,  although  the  defendant  might  seek  to  pro- 
tect himself  under  the  notice,  yet  that  it  would  not  avail 
him,  if  he  had  been  guilty  of  gross  negligence.  The  Jury 
were  of  opinion  that  he  had,  and  accordingly  found  a  ver- 
dict for  the  plamtifi^for  the  value  of  the  goods  lost 

Mr.  Serjeant  Wilde,  in  the  last  Michaelmas  Term,  ob- 
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tained  a  rule  ni^i  that  this  verdict  might  be  set  aside^  and 
a  new  trial  granted^  on  the  ground  that  there  was  no  evi- 
dence that  the  defendant  had  been  guilty  of  gross  negli- 
gence. He  submitted  that  the  loss  could  only  be  attribut- 
able to  the  improper  mode  in  which  the  box  was  nailed ; 
and  that,  if  it  had  been  properly  secured,  its  contents 
could  not  have  been  talqsn  out  without  forcing  the  lid ; 
whereas,  it  appeared  that  only  the  cord  was  cut,  when 
the  goods  would,  of  course,  fall  out. 

Mr.   Serjeant  Taddy  was  now  about  to  shew  cause, 
when  the  Court  called  on — 

Mr.  Serjeant  Wilde  to  support  his  rule. — ^The  loss  of 
the  goods  contained  in  the  box  can  only  be  attributed  to 
the  improper  manner  in  which  it  was  corded  or  fastened. 
The  box  was  not  removed  from  that  part  of  the  waggon  in 
which  it  had  been  placed.  It  was  stowed  with  all  necessary 
care,  being  covered  with  a  tarpaulin,  which  was  sufficient 
to  protect  it.  In  Jones  on  Bailments^  the  different  degrees 
of  neglect,  as  applicable  to  this  question,  are  thus  de- 
fined (a): — '*  Ordinary  neglect,  is  the  omission  of  that  care 
which  every  man  of  common  prudence,  and  capable  of  go- 
verning a  family,  takes  of  his  own  concerns.  Gross  negli- 
gence, is  the  want  of  that  care  which  every  man  of  common 
sense,  how  inattentive  soever,  takes  of  his  own  property. 
Slight  neglect,  is  the  omission  of  thdt  diligence  which  very 
circumspect  and  thoughtful  persons  use  in  securing  their  own 
goods  and  chattels."  This,  therefore,  was,  at  most,  only  a 
case  of  ordinary  or  slight  neglect;  and  there  is  a  wide  dis- 
tinction between  extreme  care  and  gross  negligence.  In 
the  one,  the  eye  of  the  party  should  never  be  averted  from 
the  article  entrusted  to  him;  whilst,  in  the  other,  there  * 
must  be  the  total  want  of  that  care  which  the  most  inat- 

(«)  Page  118. 
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1828.  tentive  person  might  take  df  his  own  property.  The 
merely  not  watching  a  waggon  during  the  whole  period  it 
remains  at  the  door  of  an  inn,'  cannot  be  said  to  amount 
to  grois  negligence.  The  goods  might  have  been  stolen, 
although  the  waggoner  might  have  left  the  waggon  but  for 
a  minute.  Besides,  regard  must  be  had  to  the  nature  of 
the  property,  as  well  as  the  mode  in  which  it  is  packed: 
and  here  the  box  in  question  could  only,  from  its  appear- 
ance, be  supposed  to  contain  goods  of  trifling  value,  as  it 
was  merely  corded,  and  the  lid  not  properly  fastened  or 
nailed  down. 

Lord  Chief  Justice  Best. — ^I  am  clearly  of  opinion, 
that,  under  the  circumstances  of  this  case,  the  defendant 
was  guilty  o(  gross  negligence.  I  AiUy  agree  with  the  de- 
finitions given  by  Sir  William  Jones,  in  his  valuable  Es- 
say on  the  LawofBaUmenis,  one  of  which  is,  that  "grogs 
neglect  is  the  want  of  that  ca<*e  which  every  man  of  common 
sense,  how  inattentive  soever,  takes  of  his  own  property." 
Here,  it  appears  that  the  waggon  arrived  at  an  inn  on  the 
road  to  Bedford^  sixteen  miles  from  London^  between  the 
hours  of  ten  and  eleven  o'clock  at  night,  and  that  there  was 
no  regular  watchman  there.  It  was  the  duty  of  the  de- 
fendant to  afford  a  certain  degree  of  security  to  pro- 
perty entrusted  to  his  care,  according  to  its  extent  and 
value;  and  it  is  for  a  Judge  to  say  what  the  law  will  con- 
sider gross  negligence  to  be,  and  for  a  Jury  to  determine^ 
from  the  facts  before  them,  whether  a  party  has  been  goil* 
ty  of  such  negligence  or  not ;  and  it  was  so  left  to  them  in 
this  case.  The  waggon  ought  to  have  been  driven  into 
the  inn-yard  or  some  secure  place,  or  the  waggoner  ou^t 
to  have  stopped  at  another  house,  where  it  might  have  been 
taken  care  of.  The  negligence  too  was  the  more  unpar- 
donable, as  it  was  proved  that,  previously  to  the  loss  of  the 
box,  there  had  been  a  watchman  employed,  but  that  his 
services  had  been  discontinued.     I  am,  therefore,  clearly 
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of  opinion  that  the  Jury  were  fully  warranted  in  finding  the         1828. 
Terdict  they  did. 

Mr.  Justice  Park. — I  also  think  that  the  Jury  were 
well  warranted  in  arriving  at  the  conclusion  they  did. 
They  had  all  the  evidence  before  them.  The  strongest 
point  against  the  defendant  appears  to  me  to  bcj  that  the 
watchman  who  used  to  attend  the  waggon^  had  been  dis- 
missed a  short  time  previously  to  the  loss ;  and  the  defend- 
ant's waggoner  allowed  the  waggon  to  be  left  at  the  door 
of  an  inn  at  the  road  side,  at  the  distance  of  sixteen  miles 
ttom  London^  without  any  one  to  protect  it,  although  it  was 
laden  with  valuable  property.  Besides,  the  box  in  ques- 
tion was  improperly  placed  at  the  tail  of  the  waggon,  with 
the  lid  outwards.  Its  contents  might  have  dropped  out 
without  any  external  violence  being  used.  At  all  events, 
if  the  waggon  had  been  properly  watched,  the  loss  could 
not  have  happened.  I  am  therefore  of  opinion  that  the 
defendant  is  Uable,  notwithstanding  the  notice  at  the  inn 
yard  from  which  the  waggon  set  out. 

Mr.  Justice  Burrovgh. — ^The  Jury  had  sufficient  facts 
before  them  from  which  to  infer  that  the  defendant  had 
been  guilty  of  gross  negligence.  The  waggon  might  have 
been  guarded  by  a  dog.  It  certainly  ought  not  to  have 
been  left  unprotected  in  a  high  road  so  near  to  London, 
when  there  was  another  house  in  the  neighbourhood  to 
which  the  waggoner  might  have  gone. 

Mr.  Justice  Gaselee. — There  being  another  house  in 
the  same  neighbourhood,  where  the  waggon  might  have 
been  properly  taken  care  of,  appears  to  me  to  be  of  itself 
conclusive  against  the  defendant. 

Rule  discharged. 
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^1"^'  Allison  v.  Haydon. 

A  member  of  A  HIS  was  an  Ection  of  assumpsit,  for  work  and  labour 
u%^sifg^  *®  *  surgeon  and  apothecary,  brought  by  the  plaintiff,  to 
cannot  sue  for  recoTcr  froDi  the  defendant  the  amount  of  certain  charges 
nUhed,  unieu  for  modicines  furnished  to,  and  attendance  on,  the  defen- 
ficate/bythr'*  ^^^^'^  son,  whilst  labouring  under  an  attack  of  typhus 

Apotheeariet*      fever. 
CcnpoHVm 

Sembie,thtittL      At  the  trial,  before  Mr.  Justice  fttiTOtf^A,  at  the  ad* 
co^lTforTtcir'  journed  Sittings  at  Westminster,  after  the  last  Michaelmas 
S^!jS^i"ad-    Term,  it  appeared  that  the  plaintiff  was  a  member  of,  and 
miniitered  in  a    had  a  Certificate  from,  the  Royal  College  of  Surgeons;  but 
that  he  had  no  certificate  to  practise  as  an  apothecary, 
from  the  Master  and  Wardens  of  the  Apothecaries^  Com* 
pany,  as  required  by  the  statute  55  Geo.  3,  c.  194;  nor 
had  he  practised  as  an  apothecary  prior  to  the  month  of 
August,  1815.     Upon  this,  it  was  objected,  for  the  defen- 
dant, that  the  Slst  section  of  the  act  (a)  precluded  the 
plaintiff  from  his  right  to  recover. 

The  learned  Judge  was  of  opinion,  that  the  objection 
was  well  founded,  and  directed  a  nonsuit,  reserving  leave 
to  the  plaintiff  to  move  to  set  it  aside. 

Mr.  Serjeant  Toddy  accordingly,  in  the  last  Term,  ob- 
tained a  rule  nisi,  and  that  a  verdict  might  be  entered  for 
the  plaintiff.  He  contended  that  the  plaintiff,  having  obtain- 
ed his  certificate  from  the  Royal  College  of  Surgeons,  was, 
at  all  events,  entitled  to  charge  for  medical  attendance,  &c. 
without  having  a  certificate  from  the  Apothecaries'"  Corn- 
ea) By  which  it  is  enacted —  practice  as  an  apothecary  prior  to^ 
"  that  no  apothecary  shall  be  al-  or  on  the  \%xAugiut,  1815,  or  that 
lowed  to  recover  any  charges  he  has  obtained  a  certificate  to 
cltumed  by  him,  in  any  Court  of  practise  as  an  apothecary,  from 
law,  unless  such  apothecary  shall  the  Master,  Wardens,  and  Society 
prove,  on  the  trial,  that  he  was  in      of  Apothecaries." 
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pany.  The  SOth  section  of  the  statute  enacts,  that,  if  1828. 
any  person  (except  such  as  were  then  actually  practising  as 
such)  should,  after  the  passing  of  the  statute,  act  or  prac* 
tise  as  an  apothecary,  without  having  obtained  his  certifi- 
cate, every  person  so  offending  shall,  for  every  such  offence, 
forfeit  and  pay  the  sum  of  £0/.  And  the  21st  section  re- 
quires the  certificate  to  be  produced  at  the  trial.  But 
neither  of  those  clauses  affects  the  plaintiff,  as  he  falls  ex- 
pressly within  the  exception  in  the  general  saving  clause, 
section  29  (a). 

Mr.  Serjeant  E*  Lawes  now  shewed  cause,  relying  on 
the  2 1  St  section  of  the  act,  which  he  submitted  was  con- 
clusive against  the  plaintiff,  and  perfectly  untouched  by 
the  general  saving  in  the  29th  section.  A  patient,  labouring 
under  a  typhus  fever,  cannot  be  considered  as  the  subject 
of  a  surgical  case,  or  as  requiring  the  skill  or  attendance  of 
a  surgeon;  nor  is  it  usual  for  a  member  of  that  branch 
of  the  profession  to  administer  medicines,  his  province  be- 
ing more  particularly  confined  to  the  setting  of  fractured 
limbs,  and  to  the  cure  of  such  disorders,  hurts,  or  ail- 
ments, as  require  external  applications,  or  the  operations 
of  the  knife. 


(a)  By  which  it  18  enacted— '^  That  and  by  this  act,  or  of  any  per- 
nothing  in  this  act  conUdned  shall  son  or  persons  practising  as  an 
extend  or  be  construed  to  extend  apothecary  previously  to  the  1st 
to  lessen,  prejudice,  or  defeat,  or  day  of  August^  1815 ;  but  the  said 
in  any  wise  to  interfere  ivith,  any  Universitiei,  Royal  Colleges,  and 
of  the  rights,  authorities,  privi-  the  said  Society,  and  all  such  per- 
leges,  and  immunities  heretofore  sons  or  person  shall  have,  use,  ez- 
vested  in,  and  exercised  and  en-  ercise,  and  enjoy  all  such  rights, 
Joyed  by,  either  of  the  two  Uni-  authorities,  privileges,  and  im- 
versUiet,  of  Oxford  or  Cambridge,  munities,  save  andexcept  asafore- 
the  JZoyoi  CW/iege  ofPAysicians,  the  said,  in  as  full,  ample,  and  bene- 
Koyal  College  of  Surgeons,  or  the  ficial  a  manner,  to  all  intents,  and 
said  Society  of  Apothecaries,  re-  purposes,  as  they  might  have  done 
spectively,  other  than  and  except  before  the  passing  of  this  act,  and 
such  as  shall  or  may  have  been  in  case  the  same  had  never  been 
altered,  varied,  or  amended,  in  passed.** 
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1828.  Mr.  Serjeant  Taddy,  in  support  of  the  rule. — ^Tbe  Qd- 

lege  qf  Surgeons  is  specially  exempted  from  the  operatioa 
of  the  statute,  by  the  i29th  section,  and  the  plaintiff  was 
a  Member  of  that  College.  The  object  of  the  Legis- 
lature in  passing  the  act,  was,  that  the  public  should 
be  protected  from  the  injurious  consequences  that  must 
neccBsarily  result  from  the  profession  of  physic  being  open 
to  vulgar  and  illiterate  persons;  and  that  none  should 
be  allowed  to  practise  medicine  but  those  who  should  be 
found  duly  qualified.  The  vending  and  dispensing  of  drugs 
form  the  proper  and  immediate  business  of  the  chemist 
and  druggist,  and  of  the  apothecary.  The  surgeon  moves 
in  a  higher  grade  in  the  profession.  The  object  of  the 
Legislature  evidently  was,  that  the  latter  should  be  subject 
only  to  the  control  of  the  Royal  College,  and  the  former 
to  that  of  the  Apotftecaries'  Company.  It  never  has  been 
deemed  requisite  for  a  surgeon,  who,  in  the  course  of  his 
practice,  must  necessarily  fumbh  medicines  to  the  patients 
he  visits,  to  be  armed  with  a  certificate  from  the  Ap&the- 
caries'  Company ,  while  possessing  the  higher  qualifications 
and  immunities  of  the  College ;  and  it  has  ever  been  the 
practice  of  surgeons  to  dispense  every  description  of  medir 
cine  requisite  for  the  cases  on  which  they  may  be  called  in. 
Here,  too,  the  charges  were  made  for  attendances  or  visits, 
to  which  a  surgeon  is  entitled,  although  an  apothecary 
is  not.  A  surgeon  necessarily  prescribes  for  his  patients; 
and  he  may  supply  medicines  in  cases  where  such  supply 
is  incident  to  a  surgical  operation. 

Lord  Chief  Justice  Best. — I  should  be  extremely  sorry 
to  lay  down  any  rule  calculated  to  affect  or  operate  in- 
juriously on  any  branch  of  the  medical  profession.  The 
members  of  each  are  most  valuable  to  the  community, 
and  have  done  honour  to  their  country,  by  their  learning 
and  science.  The  act  in  question  establishes  a  most  use- 
ful law,  and  was  intended  not  only  to  regulate  the  practice 


Haydon. 
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of  apothecaries^  but  to  make  them  more  respectable ;  and  1828. 
die  primary  object  of  the  Legislature,  was,  to  exclude  low  ^^lison 
and  illiterate  persons,  and  to  prevent  all  those  from  prac- 
tising as  apothecaries,  who  had  not  undergone  a  regular 
course  of  study  to  qualify  them  so  to  do.  The  31st  sec- 
tion expressly  enacts,  that  "  no  apothecary  shall  be  al- 
lowed to  recover  any  charges  claimed  by  him,  in  a  Court 
of  Law,  unless  he  shall  prove  on  the  trial  that  he  was 
in  practice  as  an  apothecary  prior  to  or  on  the  first  of 
August,  1815;  or  that  he  has  obtained  a  certificate  to 
practise  as  an  apothecary,  from  the  Master,  Wardens,  and 
Society  of  Apothecaries.'*  Here,  the  plaintiff  had  no  such 
certificate,  nor  had  he  practised  as  an  apothecary  previous- 
ly to  1815 ;  and  yet  he  administered  medicine,  and  was 
in  attendance  on  a  patient  labouring  under  a  typhus  fever, 
the  first  stage  of  which  requires  the  advice  of  a  physician, 
and  the  attention  and  attendance  of  an  apothecary.  It  has 
been  said,  however,  that  the  plaintiff  falls  within  the  excep- 
tion in  the  S9th  section  of  the  statute,  by  which  it  is  provid- 
ed, that  nothing  in  the  act  contained  shall  extend  to  lessen, 
prejudice,  or  interfere  with,  the  rights  and  privileges  of  the 
Royal  College  of  Surgeons;  and  that  the  plaintiff  having 
obtained  a  certificate  from,  and  being  a  member  of,  that 
College^  he  must  be  considered  as  of  a  class  in  the  pro- 
fession superior  to  an  apothecary,  and  entitled  to  practise 
physic  as  well  as  surgery.  But  I  am  of  opinion  that  he  can- 
not do  so.  The  Royal  College  of  Physicians  is  also  ex- 
cepted from  the  operation  of  the  act;  but,  if  a  physician  were 
to  degrade  himself  by  preparing  or  dispensing  his  own  me- 
dicines, he  would  not  be  within  the  protection  of  the  act, 
nor  could  he  recover  for  such  medicines,  although  furnish- 
ed to  his  own  patients.  The  statute  does  not  confer  any 
new  privileges  on  the  College  of  Surgeons,  but  only  pre- 
serves the  old.  In  the  infancy  of  medical  science,  surgeons 
were  mere  operators ;  and,  by  the  statute  32  Hen,  8,c.  4&, 

VOL.  I.  RE 
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1828.  the  barbers  and  surgeons  of  London  were  incorporated 
together,  and  made  one  company ;  but  when  the  two  cor- 
porations were  made  separate  and  distinct,  by  the  statute 
18  Geo.  2,  c.  15,  by  which  Examiners  were  appointed  to 
examine  and  adn\it  surgeons,  &c.,  the  latter  became  a  more 
honourable  profession,  and  moved  in  a  higher  grade.  The 
province  of  a  surgeon  has  properly  been  said  to  be  coor 
fined  to  the  reduction  and  cure  of  fractures  and  other  inju- 
ries affecting  the  limbs,  or  such  external  ailments  as  may  re« 
quire  the  operation  of  the  knife ;  and  it  cannot  be  extended 
to  internal  complaints  or  local  diseases.  Whatever  medicine 
may  be  necessary  for  the  purpose  of  removing  a  complaint 
which  it  is  the  duty  of  a  surgeon  to  attend  to  and  cure,  he 
might  perhaps  be  allowed  to  recover  for;  but  he  is  not 
entitled  to  recover,  unless  the  medicine  he  administers  be 
clearly  ancillary  to  his  duty  as  a  surgeon.  The  Legisla- 
ture has  marked  the  distinctions  between  the  various  depart- 
ments of  the  medical  profession.  A  chemist  may  prepare, 
compound,  dispense,  and  vend,  drugs  and  medicines,  and 
medicinal  compounds  (a),  but  he  cannot  attend  patients 
or  administer  medicine.  Each  branch  of  the  profession 
was,  therefore,  meant  to  be  protected;  and  the  members  of 
one  cannot  transgress  the  limits  of  the  particular  avocation 
he  follows,  or  interfere  with  the  province  of  the  others.  I 
am  of  opinion,  that  the  plaintiff  in  this  case  has  interfered 
with  the  province  or  practice  of  the  apothecary,  and,  there- 
fore, that  he  had  no  right  to  recover. 

Mr.  Justice  Park. — The  object  of  the  Legislature  m 
passing  the  statute  55  Geo*  3,  was,  to  keep  the  business 
of  an  apothecary  distinct  from  the  other  branches  of 
the  profession.  The  title  professes  it  to  be,  '*  An  act 
for  better  regulating  the  practice  of  apothecaries  through-. 

(a)  See  55  Geo.  d,  c.  194,.s.  28. 
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oQt  England  and  Wales  ;^  and  the  14th  section,  in  or-  1828. 
der  to  prevent  persons  from  practising  as  apothecaries 
who  are  not  properly  qualified,  enacts, — "  that,  from 
and  after  the  passing  of  the  act,  it  shall  not  be  law- 
ful for  any  person  (except  persons  already  in  practice) 
to  practise  as  an  apothecary,  unless  he  shall  have  been 
examined  by  the  Court  of  Examiners,  or  the  major  part 
of  them,  and  have  received  a  certificate  of  his  being 
duly  qualified  to  practise  as  such,  from  the  said  Court  of 
Examiners,  who  are  thereby  authorized  and  required  to  ex- 
amine all  persons  applying  to  them,  for  the  purpose  of  as- 
certaining the  skill  and  abilities  of  such  persons  in  the  sci- 
ence and  practice  of  medicine,  and  their  fitness  and  qualifi- 
cation to  practise  as  apothecaries.'*  A  person,  therefore, 
cannot  obtain  a  certificate  to  authorize  him  to  practise  as 
an  apothecary,  unless,  upon  examination,  he  be  found  to 
possess  sufficient  skill  and  ability  in  the  science  of  medi- 
cine, to  qualify  him  to  do  so.  The  15th  section  also  re- 
quires applicants  for  an  examination  for  a  certificate  to 
practise,  to  produce  to  the  Examiners  testimonials  of  a  suffi- 
cient medical  education.  With  respect  to  the  29th,  or 
general  saving  clause,  the  privileges  of  the  College  of 
Physicians  are  preserved,  as  well  as  those  of  the  Royal 
College  of  Surgeons.  The  28th  section  points  out  the 
mode  by  which  chemists  and  druggists  are  to  exercise  their 
trade  or  business,  in  the  preparing  and  vending  of  drugs; 
and,  although  they  may  give  advice,  yet  it  must  be  gratui- 
tous, for  they  can  only  recover  for  the  value  of  the  medi- 
cinea  sold.  Here,  the  plaintiff,  being  only  qualified  to  act 
as  a  surgeon,  has  acted  in  the  character  of  an  apothecary, 
and  he  cannot  be  entitled  to  recover  for  attendances  as 
such,  or  for  medicines  administered  to  a  patSent,  unless  in 
a  case  falling  expressly  within  his  own  department  as  a 
surgeon. 

Mr.  Justice  Burrough. — ^At  the  trial,  I  was  at  first  iu- 

R  R  2 


B9i 


CASES  IN  EASTER  TERM, 


1828. 


clined  to  thbk  that  the  plaintiff  was  entitled  to  recover; 
but,  when  I  looked  at  the  statute,  I  entertained  no  doubt, 
as  the  21st  section  expressly  prohibits  an  apothecary 
from  recovering  any  charges^  unless  he  prove  that  he  has 
obtained  his  certificate. 


Mr.  Justice  Gaselee. — ^The  SOth  section  of  the  statute 
draws  a  distinction  between  persons  practising  as  apothe- 
caries without  obtaining  their  certificates,  and  persons  who 
act  as  assistants  to  apothecaries,  to  compound  and  dis- 
pense medicines.  Therefore,  no  person  can  act  even  as  an 
assistant  to  an  apothecary,  without  having  first  passed 
his  examination  before  the  Court  of  Examiners.  I  be- 
lieve, that,  in  the  Navy,  where  a  party  acts  in  the  double 
capacity  of  surgeon  and  apothecary,  he  must  pass  an  ex- 
amination, both  at  the  College  and  at  the  HcJl,  and  obtain 
certificates  at  each. 

Rule  discharged. 


May  6M, 

An  aiBdAvit  to 
hold  to  bail, 
tbitiDg,  that  the 
defendant  was 
indebted  to  the 
plainUffinSO;., 
lent  and  advanc- 
ed on  a  bill  of  ex- 
change for  37^, 
drawn  by  /.  S. 
on  and  accepted 
by  the  defend- 
ant, and  now 
over- due  and 
unpaid, — is 
sufficient. 


Bennett  r.  Dawson. 

1  HE  defendant  was  arrested  on  the  following  affidavit  of 
debt: — "  J.  F.  of  &c.,  maketh  oath  and  saith  that  James 
Dawson  (the  defendant)  is  justly  and  truly  indebted  to 
Thomas  Bennett  (the  plaintiff)  in  the  sum  of  20/.  lent  and 
advanced  on  a  certain  bill  of  exchange  for  3?/.,  bearing 
date  the  6th  February,  1828,  drawn  by  one  J.  Henry 
John  Stracey,  on  and  accepted  by  the  defendant,  and  now 
over-due  and  unpaid." 

Mr.  Serjeant  Lawes,  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nisi,  that  the  bail-bond  given  in  this  cause  by 
the  defendant,  might  be  delivered  up  to  be  cancelled,  on  a 
common  appearance^being  entered,  on  the  ground  that  the 
above  affidavit  was  defective,  in  not  stating  that  the  money 
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was  lent  to  the  defendant,  and  in  what  character  the  plain-         1828. 
tiffchdmed. 

Mr.  Serjeant  Wilde  novf  shewed  cause,  and  relied  on  the 
case  of  Bradshaw  v.  Saddington  {a),  where  an  affidavit; 
stating  that  the  defendant  was  indebted  to  the  plaintiff  in 
100/.,  upon  and  by  virtue  of  a  certain  bill  of  exchange 
drawn  by  the  defendant,  and  long  since  due  and  unpaid, 
was  held  sufficient;  the  Court  saying, — "  that  it  sufficiently 
indicated  the  ground  on  which  the  plaintiff  had  held  the  de* 
fendant  to  bail;  that  it  was  upon  a  bill  of  exchange,  drawn 
by  the  defendant,  on  which  he  was  justly  indebted  to  the 
plaintiff;  that  it  was  not  necessary  for  the  latter  to  specify 
in  what  particular  character,  whether  as  payee  or  indorsee, 
he  claimed:  and  that,  if  he  had  no  interest  in  the  bill  on  which 
he  could  sue  the  defendant,  he  would  be  guilty  of  perjury, 
and  would  be  liable  to  an  action  for  maliciously  holding  the 
defendant  to  baiL*'  Thb  case  is  far  stronger,  as  it  is  here 
sworn  that  the  defendant  is  indebted  to  the  plaintiff  in  a 
certain  sum  lent  on  a  bill  drawn  on  and  accepted  by  the 
defendant,  and  over-due  and  unpaid. 

Mr.  Serjeant  Lawes,  in  support  of  his  rule.  The  affi- 
davit is  clearly  insufficient,  as  it  does  not  state  that  a  debt 
was  due  to  the  plaintiff  by  virtue  of  the  bill  of  exchange, 
nor  does  it  appear  by  or  to  whom  the  money  was  advanced. 
It  might  not  have  been  lent  to  the  defendant,  but  to  the 
drawer  of  the  bill.  The  plaintiff  should  have  shewn  positive- 
ly that  it  was  lent  6y  him,  and  advanced  to  the  defendant.  In 
Fenion  v.  EUis  (6),  an  affidavit,  stating  that  the  defendant 
was  indebted  to  the  plaintiff,  for  goods  sold  and  appraised 
to  the  defendant,  not  adding,  by  the  plaintiff,  was  held 
had;  and  Eyre  v.  Hulton  (c),  and  Taylor  v.  Forbes  (</), 

(a)  7  East,  94.  (r)  5  Taunt.  704  ;S.C.\  ManL 

(6) 6 Taunt  192;  S.  C.  1  Manh.     315. 
535.  ((/)llEa8t,315. 
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1828.  were  there  referred  to,  and  recognised  and  adopted  by  the 
Court.  In  Humphries  v.  Winslaw  {a),  an  affidavit,  stating 
the  defendant  to  be  indebted  to  the  plaintiff  as  indorsee  of 
a  bill  drawn  by  a  third  party,  was  held  insufficient,  as  it  did 
not  shew  in  what  relation  the  defendant  stood  to  the  bill; 
and  in  Machu  v.  Fraser  (6),  the  defendant  was  arrested  on 
an  affidavit,  stating  that  he  was  indebted  to  the  plaintiff  on 
a  bill  of  exchange  drawn  by  the  plaintiff  upon  and  accept- 
ed by  the  defendant;  and  Lord  Chief  Justice  Gibbs  there 
said :  **  Every  word  of  this  may  be  true,  and  yet  the  plain- 
tiff may  not  be  entitled  to  arrest  the  defendant;  and  if  so, 
certainly  it  is  not  such  an  affidavit  as  can  support  thb 
arrest."  So,  here,  the  plaintiff  did  not  shew  that  he  had 
any  interest  in  the  bill,  either  by  indorsement  or  otherwise; 
nor  did  he  state  in  what  character  he  sought  to  recover, 
nor  that  the  sum  lent  on  the  bill  was  advanced  by  him  to 
the  defendant ;  and,  for  any  thing  that  appeared,  the  bill 
might  still  be  in  the  possession  of  the  drawer. 

Lord  Chief  Justice  Best. — The  numerous  cases  on  this 
point  are  of  a  most  confficting  nature,  and  we  must,  there- 
fore, have  recourse  to  common  sense.  The  trye  principle 
was  laid  down  in  Bradshaw  v.  Saddington,  vix.  that  if  the 
plaintiff  had  no  interest  in  the  bill  on  which  he  could  sue 
the  defendant,  he  would  be  guilty  of  perjury ;  and  enough 
appears  on  the  face  of  this  affidavit  to  support  an  indict- 
ment for  perjury,  if  the  plaintiff  has  not  a  sufficient  interest 
in  the  bill  to  entitle  him  to  sue  the  defendant. 

Mr.  Justice  Park. — The  Courts  have  required  great 
nicety  in  framing  affidavits  to  hold  to  bail.  They  must  be 
direct  and  positive  that  the  plaintiff  has  a  subsisting  cause 
of  action,  as  well  as  certain  and  explicit  as  to  the  nature  of 

(a)  6  Taunt.  53] ;  &  C.  nomine         (6)  7Taunt.  171  ;S.C.2 Manh. 
Humph 't€»  T.  Williatfu,  2  Manh.      483. 
231. 
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the  cause  of  action;  but  I  have  always  understood  an 
affidavit  to  hold  to  bail  on  a  bill  of  exchange,  to  be  suffici- 
ent, although  it  do  not  state  in  what  character  the  plaintiff 
sues^rMT.  whether  as  payee  or  indorsee;  and  here,  the  plain* 
tiff  has  sworn  that  the  defendant  is  indebted  to  him  in  the 
flum  of  SO/,  lent  on  a  bill  of  exchange,  accepted  by  the  de- 
fendant, which  is  over-due  and  unpaid.  That  appears  to 
me  to  be  sufficient. 


1828. 


BENNETt 

V. 

Dawsok. 


Mr.  Justice  Burrough  and  Mr.  Justice  Gaselee  con- 
curring^— 

Rule  discharged  without  costs. 


Ledbetter,  Assignee  of  Hollis,  a  Bankrupt,  0.  Salt. 

X  HIS  was  an  action  of  trover,  brought  by  the  plaintiff, 
assignee  of  HoUis^  a  bankrupt,  to  recover  from  the  de- 
fendant a  quantity  of  flour,  which  was  alleged  to  have  been 
fraudulently  obtained  by  him  from  the  bankrupt,  and  con- 
verted to  his  own  use. 

At  the  trial,  before  Lord  Chief  Justice  Best^  at  the  last 
Summer  Assizes,  at  Winchester ^  it  appeared,  that,  on  the 
8th  June^  1825,  the  defendant,  in  order  to  obtain  a  com- 
mission of  bankrupt  against  HoUis^  made  the  following  af- 
fidavit of  debt: — '^  Joseph  Salt,  of  &c.,  maketh  oath  and 
aaith,  that  James  Hollis,  of  &c.,  miller,  dealer,  and  chap- 
man, is  justly  and  truly  indebted  to  this  deponent  in  the  sum 
of  100/.  and  upwards,  for  goods  sold,  and  that  the  said 
James  Hollis  is  become  a  bankrupt  within  the  true  in- 
tent %Lnd  meaning  of  the  statutes  made  and  now  in  force 
concerning  bankrupts ;  and  that  the  commission,  when  ob- 
tained, is  intended  to  be  executed  at  Southampton.'* 

mod,  in  suth  ca»e,  the  writ  o£  supersedeat  is  sufficient  evidenee  of  the  issuing  of  the 


Thursdajf, 
May  BM. 

If  a  petitioning 
creditor  malie 
an  affidavit  of 
debt,  on  which 
a  commission  is 
sued  out,  stating 
that  the  party 
against  whom 
the  commission 
is  to  be  issued, 
is  Indebted  to 
him  in  the  sum 
required  by  the 
statute,  and  that 
such  party  has 
become  bank- 
rupt, he  can- 
not afterwards, 
in  an  action 
brought  against 
him  by  the  as- 
signees under  a 
second  commis- 
sion (the  former 
Iiaving  been  su- 
perseded), dis- 
pute the  validity 
of  the  commis- 
sion founded  on 
his  affidavit; 
first  commissiea. 
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1828.  A  commusion  was  accordingly  issued  on  this  affidavit^ 

on  the  14th  Jwrne^  and,  a  short  time  afterwards,  HoHis  en* 
tered  into  a  composition  with  the  defendMit,  on  his  agree- 
ing to  take  flour  from  the  bankrupt  worth  108^,  which 
was  sufficient  to  satisfy  his  debt;  and  baring  obtained  it 
on  Ae  8th  JWy,  he  proceeded  no  fiirther  widi  the  com- 
mission,  which  was  on  die  SSd  superseded.  A  second 
commission  was  sued  out  against  H^UiSi  on  the  SSd  t/ofy, 
at  the  suit  of  Turner ^  another  creditor,  on  the  ground  of 
an  act  of  bankruptcy  committed  by  HolUs^  by  a  fraudulent 
transfer  or  delivery  of  the  flour  to  the  defendant,  in  order 
to  give  him  a  preference  over  the  vest  of  his  creditors.  The 
plaintiff  was  appointed  assignee  under  the  second  conuiiis<- 
sion,  on  the  S9th  Jtdy,  and  accordingly  commenced  the  pre- 
sent action  against  the  defendant,  to  recover  the  value  of 
the  flour.  Notice  having  been  given  by  the  defendant  of 
bis  intention  to  dispute  the  act  of  bankruptcy  by  HoUiSf 
under  the  former  commission,  the  plaintiff  gave  in  evidence 
the  writ  of  MupersedeaSf  and  the  affidavit  of  the  defend- 
ant on  which  such  commission  was  sued  out,  and  proved 
that  the  flour  was  delivered  to  the  defendant  clandestine- 
ly; when  it  was  objected  that  this  was  insufficient,  as  it 
was  necessary  for  the  plaintiff  to  prove  the  proceedings  un- 
der the  former  commission,  which,  being  the  best  evidence, 
it  was  insisted,  ought  to  have  been  produced.  His  Lord- 
ship, however,  was  of  opinion  that  the  defendant  was  estop- 
ped, by  his  own  affidavit,  from  disputmg  the  bankrupt- 
cy under  the  commission  sued  out  by  him,  as  he  had  therein 
positively  sworn  that  HoUis  had  become  bankrupt,  and 
the  commission  was  founded  on  that  affidavit.  A  verdict 
was  accordingly  taken  for  the  plaintiff  for  the  value  of  the 
flour,  leave  being  reserved  to  the  defendant  to  move  to 
set  it  aside,  and  that  a  nonsuit  might  be  entered,  in  case 
the  Court  should  be  of  opinion  that  the  objection  was 
well  founded. 
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Mr.  Serjeant  E.  Lowes,  in  the  last  Michaelmas  Term, 
accordingly  obtained  a  rule  nisi,  and  submitted  that  the 
only  question  was,  as  to  the  construction  to  be  put  on  the 
atatnte  5  Geo.  2,  c.  30>  8.S4  (a),  which  enacts,  that  if  a  bank- 
rupt, after  the  issuing  of  a  commission  against  him,  give 
and  deliTer  to  the  person  who  sued  out  the  same,  goods  or 
any  other  satisfaction  for  his  debt,  whereby  such  person 
shall  receive  more  in  the  pound  in  respect  of  bis  debt  than 
the  other  creditors,  such  delivery  shall  be  deemed  an  act 
of  bankruptcy;  and,  here,  the  plaintiff  gave  no  evidence 
that  any  such  commission  had  been  sued  out  The  writ 
of  supersedeas  merely  recited  that  a  commission  had  issued, 
and  that  alone  was  not  sufficient  evidence.  The  com* 
mission  itself  ought  to  have  been  produced. 


1828. 


Mr.  Serjeant  Wilde  now  shewed  cause. — The  case  of 


(a)  By  which,— after  reciting  that 
conunifldons  of  bankrapts  are  fre- 
qneatly  taken  out  by  persons,  who, 
by  means  of  stich  commissioDS 
(on  a  compoation  proposed  by 
the  bankrupts),  and  on  promise 
not  to  execute  the  same,  prevul 
wkh  and  eztert  from  the  bank- 
nq^ts  their  whole  debts,  or  much 
greater  part  thereof  than  such 
bankrupts  pay  to  their  creditors; 
<yr  otherwise  get  from  such  bank- 
rapts, goods,  or  other  real  or  per- 
sonal security,  which  is  contrary 
to  the  true  intent  and  meaning  of 
the  seyeral  statutes  made  concern- 
ing bankrupts,  which  said  statutes 
intend,  that  all  such  bankrupts' 
creditors  shall  be  on  an  equal  foot, 
and  not  one  preferred  before 
another,  or  paid  more  than  ano- 
dier  inrespect  of  his  or  her  debt, — 
it  18  enacted,—*'  that,  if  any  bank- 


nipt  shall,  after  issuing  of  any 
commission  against  him,  pay  to 
the  person  or  persons  who  sued 
out  the  same,  or  otherwite  gire  or 
deliver  to  such  person  or  persons, 
goods,  or  any  other  satisfaction  or 
security  for  his  debt,  whereby  such 
person  or  persons  suing  out  such 
commission  shall  privately  have 
and  receive  more  in  the  pound 
in  respect  of  his  debt  than  the 
other  creditors,  such  payment  of 
money,  delivery  of  goods,  or  giving 
greater  or  other  security  or  satis- 
faction, shall  be  deemed  and  taken 
to  be  such  an  act  of  bankruptcy, 
whereby,  on  good  proof  thereof, 
such  commission  shall  and  may  be 
superseded;  and  it  shall  be  lawful 
for  the  Lord  Chancellor  to  award 
to  any  creditor  or  crwfitors  peti- 
tiomng,  another  commisrion." 
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182a  Gervis  ▼•  TAe  Orand  Western  Canal  Campamy{a),  is  de- 
cisiTe  to  shew,  that  a  writ  of  m^persedeas,  reciting  that 
a  conunission  had  issued  on  a  day  certain,  is  evidence 
that  such  a  commission  actually  issued  on  that  day;  and  in 
Harmer  y.  Davis  (6),  it  was  held,  that  a  petitioning  cre- 
ditor cannot  dispute  the  validity  of  a  conunission  sued  out 
by  himself;  for,  as  Lord  Chief  Justice  Gibbs  said,  **  The 
petitioning  creditor  is  compelled  by  statute  to  make  oath 
that  the  bankrupt  is  indebted  to  him  to  the  amount  of 
1002. ;  and,  therefore,  it  is  not  open  to  him  to  controvert 
the  commission  ;'*  and  Mr.  Justice  Park  said :  **  A  petition- 
ing creditor,  having  sworn  to  the  amount  of  his  debt,  cannot 
contend  that  the  bankrupt,  after  having  committed  an 
act  of  bankruptcy,  is  not  liable  to  him  to  that  amount" 
Here,  the  defendant  positively  swore  that  Hottis  had  be- 
come bankrupt ;  and  it  was,  therefore,  unnecessary  for  the 
plaintiff  to  prove  the  act  of  bankruptcy  committed  by 
him.  Besides,  the  statute  5  Geo,  4,  c.  98,  was  in  force 
at  the  time  of  the  commencement  of  this  action;  the  8th 
section  of  which  enacts,  that,  if  a  trader  liable  to  become 
bankrupt,  shall,  after  a  docket  struck  against  him,  pay  to 
the  person  who  struck  the  same,  money,  or  give  or  deliver 
to  any  such  person  any  satisfaction  or  security  for  his  debti 
whereby  such  person  may  receive  more  in  the  pound  in  re* 
spect  of  his  debt  than  the  other  creditors,  it  shall  be  an 
act  of  bankruptcy. 

The  Court  here  called  on — 

Mr.  Serjeant  J5.  Lawei^  to  support  his  rule. — In  Ex  parte 
Broume,  Lord  Eldon  said  (c) :  "X  have  no  right  to  consider 
a  docket  struck  as  the  issuing  of  a  commission.**  So  in  Ex 
parte  Paa:ton,  his  Lordship  said  (d):  "  Experience  in  the 

(a)  6  Man.  &  Sclw.  76.  {c)  16  Ves,  474. 

(b)  I  B.  Moore,  300;  S.  C.  7         {d)  Id.  462. 
Taunt.  677. 
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basiness  of  bankruptcy  proves,  that  the  affidavit  made  upon  1828. 
striking  a  docket  is  rather  too  rashly  sworn  in  many  cases ; 
bnt  I  have  not,  in  this  case,  the  doubt  that  I  have  expressed 
in  others,  whether  the  act  of  striking  a  docket  alone  would 
bring  the  party  within  the  statute  5  Geo.  2,  c.  30,  s.  24." 
It  was  incumbent  on  the  plaintiff,  in  this  case,  to  pro- 
duce the  commission.  The  affidavit  of  the  defendant 
did  not  prove  that  the  commbsion  had  been  sued  out; 
but  merely  that  HoUU  had  become  bankrupt,  from  which 
it  must  be  inferred,  that  a  commission  might  or  was  about 
to  be  issued;  and  in  Wydown's  case.  Lord  Eldon  said  (a) : 
'*  It  is  impossible  to  bring  the  mere  act  of  receiving  a  debt 
aifter  a  docket  struck,  within  the  words  of  the  act  of 
Parliament/'  Although  the  superMedeas  might  he  sufficient 
evidence  to  shew  that  the  commission  had  issued,  yet  it  did 
not  prove  that  Hollis  was  a  bankrupt  when  he  agreed  to 
deliver  the  flour  to  the  defendant ;  and  the  petitioning  credi- 
tor's debt,  on  which  the  former  commission  was  founded, 
might,  for  any  thing  that  appeared  to  the  contrary,  have 
been  discharged  previously  to  such  delivery.  It  was, 
therefore,  incumbent  on  the  plaintiff  to  shew  that  the 
commission  had,  in  point  of  fact,  been  sued  out  at  the  in- 
stance of  the  defendant ;  and  the  affidavit  and  supersedeas 
were  not  sufficient  evidence  for  that  purpose. 

Lord  Chief  Justice  Best. — I  should  have  had  no  doubt, 
if  this  question  had  stood  only  on  the  statute  5  Geo,  2,  c. 
80,  8.  S4;  but  the  language  of  the  statute  5  Geo*  4,  c.  98, 
8.  8,  is  somewhat  different ;  and,  if  effect  be  given  to  it, 
is  decisive  against  the  objection  raised  for  the  defen- 
dant. What  are  the  facts?  In  June,  1825,  the  defendant 
sued  out  a  commission  of  bankrupt  against  HolUs,  and, 
in  order  to  obtain  it,  he  made  an  affidavit  of  debt,  which 
was  not  in  the  usual  form,  mx.  *  that  HoUis  was  become 

{a)  14  Vcs.  86. 
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a  bankrupt  as  the  deponent  had  been  irtf&rmed  and  be^ 
Ueeed;  but,  paeiihefyy  *  that  HolUs  was  indebted  to  bira 
in  100/.,  for  goods  sold,  and  that  be  was  become  bank- 
rupt within  the  true  intant  and  meaning  of  the  statutes/ 
After  the  commission  was  sued  out,  Ma.  in  July  fbUowingi 
the  defendant,  in  a  clandestine  manner,  obtained  firani 
the  bankrupt  goods,  for  the  recovery  of  which  the  present 
action  was  brought.  He  then  proceeded  no  further  in  his 
commission,  and  it  was  afterwards  superseded.  Another 
commission  was  subsequently  sued  out  agahist  HoOis,  at  the 
instance  of  other  <^  his  creditors,  on  the  ground  of  a  fran* 
dulent  deKvery  of  the  goods  in  question  to  the  defendant,  by 
which  he  committed  an  act  of  bankruptcy.  At  the  trial,  the 
eupersedeae  of  the  fimner  commission  was  put  in,  and  there 
can  be  no  doubt  but  that  it  was  of  itself  sufficient  evidence 
that  such  oommismn  had  been  sued  out;  for,  in  GervU  v* 
The  Weetem  Canal  Ompaimg^  it  was  held,  diat  a  writ  of  w* 
persedeaSf  reciting  that  aeonunismon  issued  on  aoertainday, 
was  evidence  to  shew  that  such  commission  actually  issued 
on  that  day.  The  question  then  is,  whether,  the  defen- 
dant having  treated  HoOis  as  a  bankrupt,  and  posidmly 
sworn  to  that  fact,  it  was  incumbent  on  the  {daintiflr  to 
prove  the  trading,  act  of  bankruptcy,  and  petitionii^ 
creditor*8  debt,  under  the  former  conunisaion.  I  thought 
not,  as  the  defendant  was  estopped  from  disputing  these 
matters  by  the  terms  of  his  own  affidavit.  But,  as  it  was 
said  at  the  trial,  that  Lord  Eldok  had  expressed  consider- 
able doubts  in  Wydowris  case,  in  Ex  parte  Patetan,  and 
Ex  petrte  Browne^  as  to  whether  the  mere  striking  of  a 
docket  could  be  considered  as  the  issuing  of  a  commission 
within  the  24th  section  of  the  statute  5  Geo.  2,  c  80,  I 
thought  it  fit  to  pause  before  I  decided  the  point;  and  con* 
sequently  reserved  it  for  the  consideration  of  the  Court* 
But,  if  those  cases  be  looked  at,  it  will  be  found  that  bis 
Lordship  was  not  called  upon  to  decide  that  question.  In 
Wydown's  case,  he  said,  it  was  not  necessary  for  him  to  ex- 
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press  any  opinion  upon  it.  In  Ex  parte  Paxton,  he  said, 
Aat  he  had  not  the  doubt  he  had  expressed  in  other  cases, 
as  that  was  the  case  of  securities  obtained  by  the  creditor 
after,  not  merely  a  docket  struck,  but  a  commission  actually 
issued;  andinAroiofieV  case,  he  said,  that  it  did  not  appear 
whether  a  docket  was  actually  struck  when  the  security  was 
obtained;  and  all  he  decided  was,  that  security  or  satis&c- 
tion  taken  after  a  docket  struck,  not  followed  by  a  commis- 
sion, though  it  could  not  be  retained,  and  might  amount  to 
a  contempt,  was  not  within  the  statute  5  Geo.  2,  c«  SO;  and 
he  there  observed:  **  TheLegidature  understood  that  the 
person  striking  a  docket  was  to  proceed  to  take  out  the 
commission  forthwith;  the  construction  of  the  act  was, 
that  no  other  creditor  could  take  out  aconmiission;  and 
then  in  this  jurisdiction  was  interpoeed  the  rule,  that  the 
docket  should  not  avail,  unless  followed  by  a  commission 
in  a  given  time."  Here,  however,  the  eupereedeae  was 
snflicient  evidence  that  the  commission  had  been  issued ; 
Imt,  independently  of  that,  I  am  of  opiiuon,  that  all  doubts 
on  this  point  are  removed  by  the  case  of  Harmer  v.  Dairie, 
where  the  very  question  came  under  the  consideration  of 
tlris  Coiwrt.  There,  it  was  held  that  a  petitioning  creditor 
cannot  dispute  the  validity  of  a  commission  of  bankrupt 
saed  out  by  himself,  idthough,  fai  an  action  brought  against 
bm  by  the  assignees  to  recover  the  money  of  the  baiduupt, 
it  appear,  diat,  on  the  balance  of  accounts,  the  bankrupt 
was  not  indebted  to  the  petitioning  creditor  in  a  sum  suffi- 
cient to  support  the  commission ;  and  the  opinions  of  Lord 
Chief  Justice  Giibs,  and  my  brother  Park,  are  decisive  to 
shew  that  a  petitioning  creditor,  having  sworn  to  the  amount 
of  his  debt,  cannot  dispute  the  validity  of  a  commission  af- 
terwards sued  out  and  founded  on  such  affidavit.  In  Ew 
parte  Paxton,  Lord  Eldon  said  (a) :  "  I  agree,  the  man  must 
be  a  bankrupt  within  the  meaning  of  the  84th  section  of 

id)  15  Ves.  463. 
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1828.  5  Geo.  2,  c.  SO;  but  the  hnguage,  '  mfler  issmng  of  any 
commisskm  against  him,'  shews  an  adjudged  bankrupt 
was  not  intended;  but  that  he  might  be  a  bankrupt,  with- 
in the  meaning  of  this  clause,  before  any  commission 
estabhsbed  against  him.  This  statute  not  merely  prohi- 
biting the  transaction,  but  making  it  an  act  of  bankruptcy, 
proceeds  upon  this  reason,  that,  if  the  creditor  who  has 
taken  out  a  commission  stops  before  the  bankruptcy  is 
dedared,  though  the  proof  that  an  act  of  bankruptcy  was 
coasmitted  may  be  in  his  power,  it  may  not  be  within  the 
reach  of  any  other  creditor;  therefore  that  act  is  made  it- 
self an  act  of  bankruptcy,  upon  which,  without  further 
proof,  another  commission  may  be  taken  out.  It  is  not, 
howeyer,  necessary  to  decide  upon  the  argmsient,  whether 
this  clause  of  the  statute  means  a  person  actuaHy  a  bank- 
rupt, or  so  treated  by  those  who  take  out  the  conmissiDn ; 
as,  upon  the  evidence,  the  bankruptcy  is  established  clear- 
ly, and  without  contradiction."  The  object  of  the  statute 
5  Geo,  2,  c.  30,  was,  to  prevent  a  party  against  whom  a 
commission  had  been  sued  out,  from  afterwards  com- 
pounding with  Urn  at  whose  suit  it  was  issued.  Here  it 
is  sufllcient  to  say,  that  the  defendant  treated  HoUis  as  a 
bankrupt,  in  his  affidavit  on  which  the  first  commission  was 
obtained ;  and  he  cannot  now  turn  round  and  say  that  he 
was  not  a  bankrupt.  As,  however,  the  S4th  section  of  5 
Geo,  S,  c*  30^  was  obscurely  penned,  and  did  not  fbHy  readi 
the  evil  it  was  intended  to  repress,  the  8th  section  of  5  Ge9. 
4,  c.  98,  which  was  in  force  at  the  time  of  the  commence- 
ment of  this  suit,  enacted,  that,  if  any  trader,  Kable  by 
virtue  of  the  act  to  become  bankrupt,  should,  after  a  dock- 
ei  struck  against  him,  compound  with  the  party  irilo 
struck  it,  it  should  be  an  act  of  bankruptcy.  A  party,  there- 
fore, liable  to  become  bankrupt,  fiills  within  the  operation 
of  that  clause.  But,  independently  of  that,  I  rely  on  the 
authority  of  JETarm^  v.  Davis.  That  case  does  not  interfere 
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with  the  douhts  expressed  by  Lord  Ekhn,  which  were         \B2B. 
not  particularly  called  for  ia  the  cases  before  him. 

Mn  Justice  Park. — The  only  question  is,  whether  a 
petitioning  creditor^  who  sets  the  law  in  motion^  is  not  af- 
terwards estopped  from  disputing  a  commission  of  bank- 
Tupt  to  which  he  gave  birth  by  his  own  immediate  act. 
However  invalid  pr  ineffectual  such  commission  might 
be  in  regard  to  others,  still  he  cannot  dispute  it.  The 
case  of  Hnrmer  v*  Davis  was  tried  before  me  at  GUmces^ 
ter,  and  I  reserved  two  points  for  the  consideration  of  the 
Court;  one  of  which  was,  whether,  the  defendant  being 
the  petitioning  creditor,  in  an  action  brought  against  him 
by  the  assignees  of  the  bankrupt,  there  was  sufficient  evi- 
dence of  a  debt  to  support  the  commissioui  it  having  been 
reduced,  according  to  an  account  stated  between  bun  and 
the  bankrupt,  to  below  100/.;  and  the  Court  were  all  of 
opinion,  that  a  petitioning  creditor,  having  sworn  to  the 
lUBoount  of  his  debt,  could  not  afterwards  dispute  any  stage 
of  the  bankruptcy,  or  contend  that  the  bankrupt  was  not 
indebted  to  him  in  that  amount.  Here,  the  defendant  not 
only  swore  that  Hollis  was  indebted  to  him  in  the  sum  of 
lOOL,  but  that  he  had  become  bankrupt :  and  it  was  not 
competent  to  him  afterwards  to  controvert  that  affi- 
davit, which  he  had  made  according  to  the  directions  of 
the  statute.  The  doubts  entertained  by  Lord  Eldon,  as 
to  whether  the  striking  a  docket  might  be  considered  as 
the  issuing  of  a  coramissioui  do  not  trench  on  the  authori- 
ty or  impeach  the  decision  of  the  Court  in  Ha/rmer  v. 
Davis,  which  appears  to  me  to  be  precisely  in  point,  and 
conclusive  of  the  question. 

Mr.  Justice  Burrough. — I  am  of  the  same  opinion. 

Mr.  Justice  Gaseles. — The  argument  for  the  defend- 
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1828.  ant  is  founded  on  a  misapprebension  oflthe  use  to  which 
hb  affidavit,  on  issuing  the  first  commission,  was  to  be 
applied*  It  has  been  said,  that  it  was  not  sufficient  to 
establish  the  fact  that  HoUis  had  been  guilty  of  an  act  of 
bankruptcy.  But  the  affidavit  was  put  in  for  the  purpose 
of  shewing  that  the  first  conmiission  was  sued  out  at  the  in- 
stance of  the  defendant;  and  that  was  not  the  only  evidence; 
for  the  writ  o{  svperMedeas,  which  recited  the  commisaon, 
proved  that  it  had  issued,  and  was  evidence  of  the  day  it 
bore  date.  It  was  clearly  shewn  that  HolUs  had  com- 
mitted an  act  of  bankruptcy  within  the  statute  5  Geo, 
2,  c.  30,  by  privately  causing  the  goods,  to  recover  the 
value  of  which  this  action  was  brought,  to  be  delivered 
to  the  defendant  after  a  commission  had  been  sued  out 
by  him,  whereby  he  might  obtain  an  undue  preference 
over  the  rest  of  the  creditors.  But  all  doubt  on  this  ques- 
tion appears  to  me  to  be  completely  removed  by  the  case 
of  Harmer  v.  DavU^  which  establishes  the  principle, 
that,  if  a  petitioning  creditor  make  an  affidavit  of  debt,  on 
which  a  commission  is  sued  out,  stating  that  a  party  is  in- 
debted to  him  in  the  sum  required  by  the  statute,  and 
that  he  has  become  bankrupt,  he  cannot  afterwards  gain- 
say it;  and  more  particularly  so,  where  the  conunission  is 
afl;erwards  proceeded  with,  and  eventually  superseded  by 
the  act  of  the  party  at  whose  instance  it  was  sued  out. 
It  must  also  be  considered,  that  the  defendant  alone  put  the 
bankrupt  in  the  situation  to  commit  the  offisnce  imputed  to 
him,  and  which  was  clearly  proved  at  the  trial.  The  8th 
section  of  the  5  Geo.  4,  c.  08,  makes  a  material  alteration. 
It  dijBers  most  essentially  from  the  5  Geo.  2,  c  30,  as 
far  as  regards  a  case  of  this  description,  and  is  adopted  in 
terms  in  the  6  Geo.  4,  c.  16,  the  8th  section  of  which  en- 
acts, that,  if  a  trader  pay  to  the  person  striking  the  docket 
money,  or  deliver  satisfaction  or  security  for  his  debt,  where- 
by such  person  may  receive  more  in  the  pound  than  the 
other  creditors,  such  payment  shall  be  an  act  of  bank- 
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rnptcy;  and  the  word  priocdely  id  omitted  in  both  the  1828. 

latter  statutes.    This  rule,  therefore,  must  be —  LEnBEttER 

Discharged.  SAtt. 


Bird,  an  in&nt,  by  Bird,  his  next  iiiend  t.  Holbrook.        a/^'sm! 

J  HIS  vras  an  action  on  the  case  brought  by  the  plaintiff  The  defendant 
agunst  the  defendant,  to  recover  compensation  in  damages  [n^hVgriSe  *"" 
for  an  injury  inflicted  on  the  former  by  the  discharffe  of  a  (which  was  at 

•*      "^  ^  °  some  distance 

spring-gun  set  in  the  defendant's  ground.  The  first  count  of  from  bis  dweU- 
the  declaration  alleged,  that  the  defendant  had  placed  in  a  faft  he  gave^no 
certain  garden  of  the  defendant,  a  certain  instrument  called  ^^^^^  ^^ered 
a  spring-gun,  loaded  with  gun-powder  and  shot,  with  certain  ti»e  garden  in 

..,,  c»»  ^  pursuit  of  a 

wires  communicating  with  the  lock  of  the  said  gun,  by  the  strayed  fowl, 
treading  upon  which  the  gun  could  and  might  be  let  off;  by  J^nta^  with  one 
means  whereof  the  persons  astainst  whom  the  same  should  of  Rewires,  was 

^  ,  wounded  by  the 

be  discharged,  might  and  could  be  much  hurt,  maimed^  discbarge  of  the 
and  wounded :  and  thereupon,  it  became  the  duty  of  the  fha"  the  plaintiff 
defendant,  after  he  had  so  placed  the  said  gun,  not  to  J^^y^.^ama^s 
suffer  it  to  remain  so  loaded,  without  giving  notice  or  for  the  injury, 

-       .  ,  .  in  an  action  on 

wammg,  to  prevent  persons  having  occasion  to  enter  into  the  < 
the  said  garden  from  treading  upon  the  wire,  in  ignorance 
that  the  same  was  so  set,  and  thereby  letting  off  the  gun, 
and  being  injured  by  the  discharge  thereof.  Yet  the  de- 
fendant, not  regarding  his  duty  in  that  behalf,  wrongfully, 
wilfully,  and  negligently,  sufiered  the  gun  to  remain  in  his 
garden  so  loaded  and  set,  without  giving  any  such  notice 
or  warning  whatever;  by  means  whereof  the  plaintiff,  hav- 
ing occasion  to  enter  into  the  garden,  and  not  having  any 
notice,  warning,'  or  knowledge,  or  any  means  of  know- 
ledge, that  any  spring-gun  was  set  in  the  garden,  trod  up- 
on the  wire  attached  to  the  lock  of  the  gun;  by  means 
whereof  it  was  let  off  aiid  discharged,  and  the  shot  dis- 
charged therefrom  were  driven  against  the  plaintiff,  and 
VOL.  T.  s  s 
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1828.  one  of  his  legs  was  tnaimed ;  and  the  plaintiff  was  other- 
wise injured,  and  became  disorderedi  and  so  continued  for 
a  long  time :  by  means  whereof  he  suffered  great  pain, 
and  expended  a  large  sum  of  money  in  his  cure. 

The  second  count  alleged,  that  it  was  the  duty  of  the 
defendant  not  to  allow  the  spring-gun  to  remain  loaded  in 
the  day-time,  without  notice  to  prevent  persons  from  tread- 
ing upon  the  wire,  from  ignorance  that  it  was  set. 

The  third  count  described  the  spring-^gun  as  a  certain 
dangerous  engine,  made  for  die  purpose,  and*  with  the  in- 
tent, to  lacerate,  maim,  and  wound  perscta;  and  allied 
that  it  was  the  duty  of  the  defendant  not  to  suffer  the 
spring-gun  to  remain  in  the  garden,  wtlthout  using  due  and 
proper  and  teasonable  means  or  eare  to  prevent  snch 
persons  as  might  enter  into  or  be  in  the  garden,  from  ig- 
norantly  and  unwittingly  treading  on  the  wire  communi- 
cating with  the  lock  of  the  gun ;  and  diat  the  defendant 
did  not  take  due  and  proper  and  reasonable  care  to  pre- 
vent persons  who  might  enter  into  or  be  in  thegsMen, 
from  ignorantly  and  unwittingly  treadii^;  updn  the  wire  ^ 
the  gun,  and  thereby  eauBing  it  to  hk  let  off;  but  that  the 
defendant  neglected  and  wholly  refused  so  to  do,  and,  en 
the  contrary,  contriving  and  intending  to  mjare  the  fhoB^St 
wrongfully  and  injuriously  permitted  the  gun  to  remam 
in  his  garden,  so  loaded,  and  set  with  the  wire,  by  ttettis 
of  which  it  might  be  let  off  and  discharged,  without  any  no- 
tice or  warning :  by  means  wbefeof>  tisie  plaintiff,  not  being 
able  to  perceive  a  certain  concealed  viire,  and  not  hating 
any  notice  or  knowledge,  or  means  of  notice  or  knowledge 
thereof,  trod  upon  the  said  last^nentioned  wffe,  and  the 
gun  was  thereby  let  off. 

The  fourth  count  charged  the  defendant  with  having 
set,  upon  certain  other  ground  of  the  defendant,  a  spring- 
gun,  made  with  intent  to  Iacerato»  maim,  and  wound  per- 
sons, lleing  then  and  there  loaded  with  gun*powder  and 
shot,  and  set  with  concealed  wires:  and  that  tiiereupea  it 
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becmne  the  duty  of  the  defendant  not  to  permit  the  gun  to 
remain  on  the  ground  without>  taking  due,  prefer,  and 
reasonable  meana  and  care  to  prevent  any. person  from  ig- 
noraotly  aad  innrittiiigly  treading  upon  the  wire,  and 
caasing  it  to  be  let  off. 

The  Jifik  count  charged,  that  the  wires  were  conceal- 
ed and  imperceptible;  that  the. defendant  had  takoi  na 
means  or  precaution  whatsoever  to  prevent  persons  from 
treading  on  them  through  ignorance  that  they  were  so 
set;  and  that  the  defendant  wrongfully  permitted  the 
plaintiff,  in  entering  into  and  proceeding  in  the  said  last- 
mentioned  ground,  to  tread  upon*  the  said  wire,  so  con* 
eealed  and  imperceptiblaand  unknown  to  the  plaintiff. 

The  jiv^A. count  chaiged  ^e  d^ndant  with  setting  a 
gun  upon  cer.tain  other  land  of  the  defendant,  and  alleged 
the  breach  ef  duty,  in  having  taken  no  means  or  precaution 
whatever  to  prevent  persons  from  treading  on  the  wire, 
and  having  wrongfully  and  injuriously  permitted  the  plains- 
tiff,  in  entering  into  and  prooeeding  in  the  said  last-men- 
tioned garden^  to  tread  upon  the  wire. 

At  die  trial,  before  the  Lord  Chief  Justice,  at  AkeBristol 
Assises,  in  the  year  1835,  a  verdict  was  taken  for  the 
plaintiff,  by  consent,  damages  50/.^  subject  to  a  case  re- 
served, with  liberty  to  either  party  to  turn  it  into  a  spe- 
cial verdict.    The  facte  of  the  case  were  as  follows^: — 

*^  Before  and  at  the  tbne  of  the  plaintiff^s  sustaining  the 
injury  complained  of,  the  defendant  rented  and  occupied  a 
walled  gatden,  mthe  parish  of  iS^.  PMUp  ^  Si.  James,  m  the 
county  of  Ghucesier^  in  which  he  grew  valuable  flower- 
roota,  and  particularly  tulips  of  the  choicest  and  most  ex- 
pensive description. 

**  The  garden  was  at  the  distance-  of  nearly  a  mile  from 
the  defendant's  dwelling-house,  and  above  one  hundred 
yards  from  the  road,  lUid  wAs  in  a  place  called  the  *  Nur- 
sery/ In  it  there  was  a  summer-bouse,-  consisting  of  a 
ss  2 
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1828.  single  room,  in  which  the  defendant  and  his  wife,  some 
considerable  time  before,  had  slept,  and  intended  in  a  few 
days  after  the  accident  again  to  have  slept,  for  the  greater 
protection  of  their  property.  The  garden,  which  was 
rectangular,  was  surrounded  with  a  wall,  by  which  it  was 
separated,  on  the  south,  from  a  foot-way  up  to  some 
houses;  on  the  east  and  west  from  other  gardens ;  and,  on 
the  north,  from  a  field  which  had  no  path  through  it,  and 
was  itself  fenced  against  the  highway,  at  a  considerable  dis- 
tance from  the  garden,  by  a  wall. 

'*  On  the  north  side  of  the  garden,  the  wall  adjoining 
the  field  was  seven  or  eight  feet  high:  the  other  walls 
were  somewhat  lower.  The  garden  was  entered  by  a 
door  in  the  wall.  The  defendant  had  been,  shortly  be- 
fore the  accident,  robbed  of  flowers  and  roots,  from  bb 
garden,  to  the  value  of  SQ/L  and  upwards;  in  consequence 
of  which,  for  the  protection  of  his  property,  with  the 
assistance  of  another  man,  he  placed  in  the  garden  a 
spring-gun,  the  wires  connected  \\  1th  which  were  made  to 
pass  from  the  door-way  of  the  summer-house  to  some  tu- 
lip-beds, at  the  height 'of  about  fifteen  inches  from  the 
ground,  and  across  three  or  four  of  the  garden  paths; 
which  wires  were  visible  from  all  parts  of  the  garden  wall; 
but  it  was  admitted  by  the  defendant,  that  the  plaintiflThad 
not  seen  them,  and  that  he  had  no  notice  of  .the  spring- 
gun  and  the  wires  being  there ;  and  that  the  plaintiff  had 
gone  into  the  garden  for  an  innocent  purpose,  to  get  out  a 
pea-fowl  that  had  strayed. 

^'  A  witness,  to  whom  the  defendant  mentioned  the 
fact  of  his  having  been  robbed,  and  of  his  having  set  a 
spring-gun,  proved  that  he  had  asked  the  defendant  if  he 
had  put  up  a  notice  of  such  gun  being  eet;  to  which  the 
defendant  answered,  that  '  he  did  not  conceive  that  there 
was  any  law  to  oblige  him  to  do  so.'  And  the  defendant 
desired  such  person  not  to  mention  to  any  one  that  the 
gun  was  set,  '  least  the  villain  should  not  be  detected.' 
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The  defendant  stated  to  the  same  person,  that  the  garden  1828. 
was  very  securei  and  that  he  and  his  wife  were  going  to 
sleep  in  the  summer-house  in  a  few  days.  No  notice  was 
given  of  the  ppring-gun  being  placed  in  the  garden;  and, 
before  the  accident  in  question  occurred/  another  person^ 
to  whom  the  defendant  mentioned  the  fact  of  his  garden 
having  been  robbed  of  roots  to  the  value  ofZOL,  and  to 
whom  he  stated  his  intention  of  setting  a  spring-gun, 
proved,  that  he  had  told  the  defendant  that  he  considered 
it  proper  that  a  board  should  be  put  up,  but  that  he  could 
not  give  an  opinion  as  to  the  law ;  and  the  witness  did  not 
recollect  what  the  defendant  had  said  in  answer. 

**  On  the  21st  March,  between  the  hours  of  six  and 
seven  in  the  afternoon,  it  being  then  light,,  a  pea-hen  be- 
longing  to  a  Mr.  Morgan,  who  occupied  a  house  in  the 
neighbourhood,  had  escaped,  and,  after  flying  across  the 
field  above-mentioned,  alighted  in  the  defendant's  garden. 
A  female  servant  of  the  owner  of  the  bird,  was  in  pursuit 
of  it^  and  the  plaintiff,  a  boy  of  the  age  of  nineteen  years, 
seeing  her  in  distress  from  the  fear  of  losing  the  bird,  said 
he  would  go  after  it  for  her.  He  accordingly  got  upon  the 
wall  at  the  back  of  the  garden,  next  to  the  field,  and,  hav- 
ing called  out  two  or  three  times,  to  ascertain  whether 
any  person  was  in  the  garden,  and  waiting  a  short  space 
of  time  without  receiving  any  answer,  jumped  down  into 
the  garden.  The  bird  took  shelter  near  the  summer- 
house;  and  the  boy's  foot  coming  in  contact  with  one  of 
the  wires,  close  to  the  spot  where  the  gun  was  set,  it  was 
thereby  discharged,  and  a  great  part  of  its  contents,  con- 
sisting of  large  swan  shot,  was  lodged  in  and  about  his 
knee-joint,  and  caused  a  severe  wound." 

The  question  for  the  opinion  of  the  Court  was,  whether 
the  plaintiff  was  entitled  to  recover:  if  so,  the  verdict  to 
stand ;  otherwise,  a  nonsuit  to  be  entered. 

Mr.  Serjeant  FFiicfe.— The  plaintiff  is  entitled  to  re- 
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1828.  cover,  as  well  on  the  facts  Rtated  in  the  case,  as  on  the 
general  principles  of  law.  No  indtridual  has  a  right  to 
protect  his  property  by  administering  punishment  by  way 
of  example.  The  infliction  of  punishment  b  fbr  the  law. 
If  the  object  of  a  party,  in  pfaunng  a  spring-gun,  be  not 
the  prevention  of  a  trespass  or  felony,  but  lihe  punishment 
of  an  offence  when  committed,  it  is  an  illegal  act.  No  per- 
son can  intentionally  produce  on  injury  to  another  in  his  ab- 
sence, which,  if  present,  he  could  not  be  justified  in  doing; 
and  if  a  man  pkce  a  dangerous  machine  or  instrumsnt  for 
the  purpose  of  protecting  bis  property,  knowing  how  it 
will  operate  in  his  absence,  he  is  equally  answeraUe  for  a 
consequent  injury  as  though  he  were  preiBonti  tad  waa  the 
directing  or  movifeig  agent.  No  one,  even  to  prevent  a  fe- 
lony, can  inflict  a  greater  injury  than  is  necessary  for  the 
purpose  of  apprehending  the  c^endifcr,  in  order  that  lie 
may  be  pros^uted  according  to  linv;  and  extreme  violenee 
cannot  be  resorted  to  in  the  first  instande.  A  mete  tres- 
passer cannot  be  apprehended;  ataH  events,  he  cannot  be 
exposed  to  the  infliction  of  wounds  which  tnay  pfodnce 
death;  and  an  individual,  by  widihblding  his  preemce, 
cannot  increase  the  danger  of  the  party  trespasafig.  The 
facts  of  this  case  distinguish  k  altogether  firom  those  of 
Deane  v.  Clayton  {a},  and  IhH  v.  Wiakeg{b).  Lord  Chief 
Justice  Dallas,  in  Deane  v.  Clayion,  9aid(<*):  ^'  One  other 
point  only  riemainsybeforelcome  to  die  question  itself,  which 
is,  how  far  the  present  dedsion  will  apply  to  measures  that 
may,  by  direct  operation  or  necessary  consequence,  aflfect 
human  life.  As  to  this,  I  will  only  observe,  sach  cases 
seem  to  me  to  depend  on  difierent  grounds ;  the  law  dis- 
tinguishing, to  many  and  most  essential  purposes,'  between 
property  and  the  life  of  man;  and  to  the  facts  of  this  case 
only  my  present  opinion  is  intended  to  apply  :**  and  Mr. 

(fl)  2  Marsh.  577;  5.  C.   1  B.  (6)  3  Barn.  &  Aid.  304. 

Moore,  203i  7  Taunt.  48i>.  (c)  1  B.  Moorc,  23(K 
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Justice Surrough  said  (a):  **  Intention  to  cause  the  injury 
ifi  not  the  goyerning  feature  in  cases  of  (what  is  ordinarily 
called)  nuisapce,  although  it  mayi  in  many  cases  of  the  kind, 
)>e  an  important  fact.  If  the  thing  be  done^  and  the  injury, 
to  another's  tights  be  the  consequence,  the  law  will,  if  ne- 
ceaaary,  supply  the  lotention.  3ut  I  conceive  that  express 
intention  may  make  that  act  in  9ome  cases  unlawful  in  the 
beginning;*  In  Ilott  v.  Wilies,  Lord  Chief  Justice  Ablfott 
8ai4  {b) :  **  We  are  not  called  upon  in  this  case  to  decide  the 
general  question,  whether  a  trespasser  sustaining  an  in- 
jury from  a  lafeni  engine  of  mischief,  placed  in  a  wood  or 
grounds  where  he  had  no  oason  to  apprehend  personal 
daqger,  m«y  o^  may  not  giaintain  an  action."  Here,  the  de- 
ftndmt  did  npt  pkce  the  gun  to  operate  by  way  of  terror  or 
jcanlOQU,  but  e^presi^ly  to  inflict  an  injury  which  it  was  not 
.competent  to  him  by  law  to  inflict ;  and  although  his  ulti- 
mate object  might  be  to  protect  his  property,  yet  he  did  all  in 
hia  power  to  conceal  the  fact  of  the  gun  being  set.  His 
primary  intent,  however,  was  to  injure,  as  be  desired  a  per- 
son to  whom  he  spoke  of  it^  not  to  mention  to  any  one  that 
the  gulf  was  set,  **  l^ast  the  villain  should  not  be  detected." 
U|8  object,  therefore,  iras,  not  only  to  detect,  but  to  punish. 
H^manity  requires  that  persons  should  be  put  on  their 
gnardj  and  notice  should  have  been  given  that  the  gun  was 
set  in  the  garden,  particularly  as  it  was  merely  placed  there 
to  protect  property,  and  not  persons.  The  plaintiff  had  no 
reason  to  apprehend  personal  danger^  nor  was  there  an 
appearance  of  any  thing  calculated  to  arouse  caution,  or  to 
Giseale  alarm*  Tiiie  gun  offisred  no  impediment  or  resist- 
ance to  the  ooipmissioi^  of  the  trespass;  and  the  plaintiff 
might  have  been  in  the  act  of  retiring  before  it  was  dis- 
charged* In  Ilotf  V.  Wilfces,  Mr.  Justice  Holroyd  said  (c) : 
**  Ify  indeed,  a  party  who  had  no  notice,  had  gone  into  the 
grounds,  although  he  would  be  a  trespasser,  the  act  of  firing 

(")  1  B.  Moore,  211.         (6)  3  Barn.  &  Aid.  308.        (r)  Id.  31d. 
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1828.         off  the  gun  by  treading  accidentally  on  the  wires,  would 
Bird         ^^^*  ^^  consequence  of  those  wires  being  latent,  be  consi* 
dered  his  own  act;  but  he  would  be  a  mere  instrument  of 
producing  that  which  resulted  from  a  prior  act  done  by 
another.'*    Here,  it  is  quite  clear  that  the  plaintiff  was  a 
mere  trespasser.    His  intent  in  entering  the  garden  was  in^ 
nocent;  and,  even  had  it  been  otherwise,  be  could  at  most 
only  have  been  guilty  of  a  misdemeanor,  under  the  statute 
4S  Eliz»  c.  7.   Besides,  the  gun  was  set  in  the  day*time ;  and 
a  party  cannot  be  justified  in  placing  an  instrument  of  death 
in  his  grounds,  for  the  mere  purpose  of  preventing  a 
trespass  on  his  property*     If  the  defendant  had  been  in 
the  garden  at  the  time  the  plaintiff  entered,  he  would 
have  been  bound  to  caution  him ;  and  it  therefore  follows 
that,  being'^absent,  he  should  have  given  some  notice  that 
the  gun  was^  set.     Lord  Chief  Justice  Best,  in  Iloit  v* 
Wilkes,  said  (a),    '^  Humanity  requires  that  the  fuUest 
notice  possible  should  be  given,  and  the  law  of  Eng- 
land will  not  sanction  what  is  inconsistent  with  humani- 
ty."   Again,  said  his  Lordship  (&):  ^'The  prevention  of 
intrusion  upon  property  is  a  right  essential  to  it;   and 
every  proprietor  is  allowed  to  use  the  force  that  is  abio- 
luiely  necessary  to  vindicate  it.     If  he  uses  more  force 
than  is  absolutely  necessary,  he  renders  himself  responsi- 
ble for  all  the  consequences  of  the  excess,"    Lord  Coke^ 
in  his  Second  Institute  (c),  lays  down  a  general  principle, 
and  takes  a  distinction  between  the  defence  of  the  per- 
son and  the  defence  of  property,  thus:  *^  There  is  also 
another  diversity  between  an  appeal  of  mayhem,  or  an  ac- 
tion of  trespass  for  wounding,  or  mannas  of  life  and  mem- 
ber;  and  an  action  of  trespass  of  assault  and  battery  for  a 
man  in  defence,  or  for  the  preservation,  of  his  possession  of 
lands  or  goods;  for,  in  that  case,  he  may  justify  an  assault 
and  battery ;  but  he  cannot  justify  either  mayhemingi  or 

(fl)  3  Barn.  &  Aid.  319.  (6)  Id.  317.  {c)  Page  316. 
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wounding,  or  mannas  of  life  and  member ;  and  so  note  a  di- 
versity between  the  defence  of  bis  person  and  the  defence 
of  bis  possession  or  goods."  In  East 's  Pleas  of  the 
Crown  {a),  it  is  said,  that,  to  justify  homicide,  or  killing, 
**  there  must  be  b.  felony  intended;  for  if  one  come  to 
beat  another,  or  to  take  his  goods,  merely  as  a  trespasser; 
though  the  owner  may  justify  the  beating  of  him  so  far  as 
to  make  him  desist,  yet,  if  he  kill  him,  it  is  manslaugh- 
ter: but,  if  the  other  had  come  to  rob  him,  or  take  his 
goods  as  a  felon,  and  were  killed  in  the  attempt,  it  would 
be  justifiable  in  self-defence."  "  But  (6),  where  the  tres- 
pass is  barely  against  the  property  of  another,  the  law 
does  not  admit  the  force  of  the  provocation  sufficient  to 
warrant  the  owner  in  making  use  of  any  deadly  or  dan- 
gerous weapon.  As,  if,  uppn  sight  of  one  breaking  his 
hedges,  the  owner  take  up  an  hedge-stake,  and  knock  him 
on  the  bead  and  kill  him,  this  would  be  murder;  because 
it  was  an  act  of  yiolence  much  beyond  the  proportion  of 
provocation.  And  stiU  more,  where  such  or  the  like  vio- 
lence is  used  after  the  party  has  desisted  from  the  tres- 
pass. But,  if  the  beating  were  with  an  instrument  or  in 
a  manner  not  likely  to  kill,  it  would  only  amount  to  man- 
slaughter: and  it  is  even  lawful  to  exert  such  force  against 
a  trespasser,  who  comes  without  any  colour  to  take  the 
goods  of  another,  as  is  necessary  to  make  him  desist;**  and 
Regina  v.  Mawgridge{c)  is  refered  to  in  support  of  that 
position*  In  Hale's  Pleas  of  the  Crown  {d),  it  is  hid 
down,  that,  *'  if  ^.  comes  into  the  wood  of  JS.,  and  puUs  his 
hedges  or  cuts  his  wood,  and  B,  beats  him,  whereof  he 
dies,  this  is  manslaughter;  because,  though  it  was  not 
lawful  for  A.  to  cut  the  wood,  it  was  not  lawful  for  B.  to  ^ 
beat  him,  but,  either  to  bring  him  to  a  Justice  of  Peace,  or 

(fl)  Vol.  1,  p.  272.  (c)  1  Kclynge,  132. 

(6)  Id.  288.  (rf)  Vol.  1,  473. 
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punish  him  otherwise  accordipg  to  kw***  Again  (a), "  dow, 
concerning  felonies,  as  there  is  a  difference  between  them 
and  trespasses,  so  there  is  a  difference  among  them- 
selves in  relation  to  the  point  of  $e  dtifemien/io.  If  a  msn 
conies  to  take  my  goods  as  a  trespasser,  I  may  justii^ 
the  beating  of  him  in  defence  of  my  goods;  but  if  I  kill 
him,  it  is  manslaughter;  but  if  a  man  oones  to  rob  me, 
or  take  my  .goods  as  a  felon,  and  \n  my  resi^noe  of 
his  attempt  I  kill  him,  it  is  im  defendendo  at  least,  and  is 
some  cases  not  so  much.**  It  therefore  foljews,  and  msy  be 
laid  down  as  a  geperal  principle,  that,  wlsere  a  partgr»  u* 
trespasser,  offers  a  degree  fof  resbtanoe  in  the  first  instance, 
A  man  may  exercise  a  necessary  degree  of  force  in  order  to 
make  hiiii  desist;  but  auch. force  must  be  progressire,  ac- 
cording to  the  conduct  or  obstinacy  of  the  offender;  and 
e?en  if  a  party  had  been  guilty  of  the  highest  otEsnce  that 
could  hare  been  committed,  in  ^  case  of  this  nsture,  fis., 
the  stealing  of  roots  in  the  garden,  the  defendant  wonU 
not  have  been  Justified  in  using  an  instrument  of  dsadi, 
even  had  he  been  present;  and,  as  Lord  Qiief  Justice 
Dattoi  said,  in  Deune  v.  Clayi^M(i),  "  that  whidiit  is 
unlawful  to  do  by  direct  means,  it  is  eq^ually  unlawfiil  to  do 
by  indirect  means.**  '*  Is  it  illegal,**  asked  his  Lordship,  **  to 
place  spikes  or  glas^  upon  a  wall  t — and,  if  a  party  climb- 
ing over.be  thereby  wounded  or  cut,  can  be  brii%  an  ac- 
tion ?  And  yet  if  I  were  to  see  a  trespasser  coming  down  my 
area,  or  getting  over  the  garden  wall,  I  could  not  drire  the 
apike  into  his  hand,  or  cut  him  with  the  glass."  In  such  a 
case,  spikes  or  glass  would  offer  a  resistance  at  the  moment 
of  entering,  and  might  be  seen.  Here,  however,  the  gun 
was  not  visible;  and  if  the  defendant  had  been  in  the 
garden,  and  had  discharged  it  at. the  plaintiff  ^killed 
him,  he  would  have  been  guilty  of  the  crime  of  murder. 

(«)  Id.  486.  {b)  I  B.  Moore,  233. 
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Tlie  act  of  concealment  was  contrary  to  humanity,  and  to  1828 
the  common  feefings  of  nature.  A  party  trespassing,  or 
eftn  entering  a  garden  with  a  felonious  intent,  should  at 
all  events  have  warning.  There  is  a  manifest  distinction 
between  the  case  of  a  spring-gun  set  for  the  protection  of 
a  man*s  house  or  person  from  nightly  kitruders,  against 
^  whom  he  might  be  unable  to  offer  any  other  effectual  re- 
sistance; and  that  of  one  placed  for  the  mere  protection  of 
property.  A  party  must  rely  on  the  laws  of  his  country  for 
protection,  and  cannot  be  permitted  to  purchase  his  security 
by  inflieting  bodSy  injtny  on^an  imprudent  or  unwary  trans- 
gressor or  trespasser;  nor  can  a  man  be  allowed  to  do  that 
which  b  inconsistent  with  humanity,  or- to  do  that  indi- 
recdy  Irhich  it  is  not  lawful  for  him  to  do  directly.  On 
these  grounds  the  plaintiff^  is  entitled  to  judgment* 

Mr.  Serjeant  MerevofiihiBr,  eoniri. — It  has  been  con- 
tended, that  the  plaintiff"  k  entitled  to  recover  on  the 
^ts  stated  in  this  case,  as  well  as  on  general  principles 
of  law.  Two  propositions,  however,  may  be  deduced  from 
the  latter,  which  wiR  constitute  a  good  defence  to  this  ac- 
tion ;^rj^,  the  defendant's  right  to  adopt  measures  for 
the  protection  of  hb  property  during  hb'  absence;  and 
seeomBff,  that  a  wrong-doer  cannot  be  entitled  to  recover 
compensation  for  any  injury  occasioned  by  his  own  un- 
lawihl  act.  Although  it  has  been  said,  that  a  party  is  not 
juatifiedin  inflicting  punishment  oii  another,  as  that  is 
the  province  of  the  law ;  and  that  a  man  cannot  do  that 
indirectly,  which  he  is  not  justified  in  doing  directly;  yet, 
it  is  quit^  dear,  that  it  is  lawftil  to  resisit  a  trespass.  The  de- 
fendant did  not  intend  to  punish  a  party  entering  his  gar- 
den; but  to  protect  his  property  there  by  the  detection  of 
the  cinder*  His  object,  therefore,  was  to  prevent,  rather 
than  to  punish.  It  has  been  assumed,  in  the  argument  for 
the  plaintiff^,  that  the  defendant  was  a  wrong-doer,  as  he 
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1829.  had  voluntarily  absented  himself  from  the  garden  after  the 
gun  was  sot ;  and  that,  if  he  had  been  present,  he  would  not 
hare  been  justified  in  discharging  it  at  the  plaintiff.  The 
absence  of  the  defendant  might  have  been  merely  tempo^ 
aryi  or  in  the  course  of  his  necessary  avocations;  and,  as 
the  garden  was  at  the  distance  of  nearly  a  mile  from  his 
house,  he  was  justified  in  endeavouring  to  protect  his  pro- 
perty therein  during  such  absence,  by  means  which  he 
would  not  have  been  warranted  in  resorting  to  had  he  been 
present  An  inclosed  or  walled  garden  cannot  be  compa^ 
ed  to  a  wood  or  open  field ;  and,  as  the  deiendanf  s  property 
in  the  garden  had  been  previously  plundered,  he  was  in- 
duced to  resort  to  means  to  protect  it  in  future,  by  the  de- 
tection of  the  party  ofiending.  In  Deane  v.  Clayton^ 
Lord  Chief  Justice  Gibbs  was  clearly  of  opinion  that  a 
person  had  a  right  to  protect  his  property  against  a  tres- 
passer or  agressor,  for  be  said  (a) :  *'  As  fitr  at  least  as  civil 
rights  are  cqncernedy  every  man  may  guard  his  ownland  irom 
encroachments,  by  any  means  he  pleases,  provided  he  does 
not  thereby  invade  or  interfere  trith  the  legal  rights  of  others. 
It  is  the  righU  of  others,  and  not  their  security  against  the 
consequences  of  wrongs,  that  i  am  bound  to  regard."  In 
Iloit  7.  Wilkes,  Mr.  Justice  Bayley  said  {b) :  "  It  has 
been  said  that  these  guns  were  wrongfully  and  unlawfully 
placed  in  the  wood.  Now,  let  us  enquire  whether  it  was 
unlawful  or  not.  One  of  the  tests  of  trying  that  question  b 
thisj — does  the  law  punish  a  man  for  the  mere  act  of  putting 
these  instruments  upon  his  own  premises? — is  he  indict- 
able for  it? — for  that  is  the  criterion  by  which  we  are  to 
judge  of  the  legality  of  this  .  ct.  If  it  cannot  be  shewn 
that  it  is  an  unlawful  act  to  sec  these  spring-guns,  it 
seems  to  me  that  the  defendant  was  at  liberty  to  do  it." 
Here,  the  plaintiff  was  clearly  commitdng  a  trespass  at  die 

(a)  1  B.  Moore,  241.  {b)  3  Bam.  &  Aid.  311. 
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time  he  received  the  injury.  He  was^  therefore,  a  wrong-  1S28. 
doer,  and  it  is  a  well  known  maxim,  that  commodum  ex 
ifgurid  sud  ttemo  habere  debet  (a) ;  so  it  is  an  established 
principle  of  law,  that  jus  ex  injurid  non  oritur.  But  it 
has  been  said,  that, :  T  the  defendant  had  been  present,  he 
could  not  have  used  force  without  previous  notice ;  that  only 
necessary  force  can  be  used  to  prevent  a  trespass  or  repel  a 
trespasser;  and  that,  in  the  case  of  an  illegal  entry,  the  tres- 
passer must  be  requested  to  depart  before  violence  can  be 
resorted  to;  and  even  then,  that  a  wounding  could  not  be 
justified.  A  distinction  has  been  taken  between  a  felony 
and  a  trespass.  In  the  latter  case,  a  party  present,  who 
sees  an  act  of  trespass  committed  on  his  property,  may 
repress  it  and  oppose  the  trespasser  with  force,  provid- 
ed he  do  not  go  beyond  what  the  occasion  requires,  as 
he  cannot  take  the  law  into  his  own  hands.  But  here,  the 
defendant's  property  was  at  a  distance  from  his  dweU* 
ing,  and  he  had  a  right  to  secure  it  in  his  absence, 
against  a  party  coming  to  invade  it.  Although  it  has  been 
said,  that  humanity  required  some  notice  to  be  given 
that  the  gun  was  set,  yet  there  is  no  decision  which  goes 
the  length  of  shewing,  that  such  notice  is  necessary.  In 
Hott  V.  Wilies,  the  party  trespassing  knew  that  there 
were  spring-guns  in  the  wood ;  but  that  case  did  not  decide 
that  the  defendant  was  bound  to  give  notice,  and  Mr. 
Justice  Hoiroyd  therelsaid  {b) :  '*  A  party  who  enters  on  a 
place  as  a  trespasser,  with  full  knowledge  of  the  danger, 
is  himself  the  cause  of  the  mischief  that  ensues,  and  falls 
within  the  principle^of  law,  volenti  non  Jit  infuria.  If,  in- 
deed, the  defendant  had  been  present,  and  had  seen  a  tres- 
passer enter,  and  had  the^means  of  preventing  the  injury, 
and  had  not  done  all  in  his  power  to  prevent  it,  unques- 
tionably it  might  have  been  considered  as  proceeding  from 
his  own  act ;  but,  in  the  present  case,  he  was  absent,  and 

(a)  Jenkins's  Cent.  161.  (b)  3  Barn.  &  AM.  314, 316. 
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1888.  bad  itot  the  means  of  ayertiog  the  mischief;  and,  there- 
forci  the  ttltahn  of  law,  that  a  man  cannot  do  that  indirect- 
ly which  he  cannot  do  directly,  is  not  applicable.'*  Al- 
though it  has  been  usual  to  give  notice  that  spring-gun 
or  nian-traps  are  set  in  grounds,  yet  it  is  e«  majori  ctoh 
tetd.  In  Brock  v.  Cppelaud  (a),  the  defendant,  a  carpeater, 
kept  a  dog  for  the  protection  of  his  yard,  and  for  that 
purpose  let  it  loose  at  night;  and  hb  foreman  having  gone 
into  the  yard  after  it  was  shut  up  for  the  night,  was  bitten; 
and  Lord  Kenyan  said,  '*  that  every  man  had  a  right  to 
keep  a  dog  for  the  protection  of  his  yard  or  house;  that 
the  dog  had  been  properly  Jet  loos6,  and  the  mjuiy  bad 
arisen  from  the  plaintiflTs  own  fault,  in  incautious^jr  gmg 
into  the  defendant's  yard  after  it  had  been  shut  up."  There, 
the  dog  was  not  IfA  loose  for  the  purpose  bf  piDtecting  the 
yard  froqa  persons  entering  to  Comm^  fekmy ,  but  from  tres- 
passers also.  There,  too,  th^  party  injured  #as  not  a  tres- 
passer, but  the  defendant's  foreman ;  and  yet,  hoti  Ken- 
yon  ruled  that  the  action  would  not  Iie«  If  brok^  glass  he 
placed  on  a  i^all,  or  spikes  behind  a  carriage,  for  the  prtitec- 
tion  of  property,  a  party  thereby  receiving  an  hajtu?,  al- 
though by  night,  and  in  the  absence  of  notice,  could  not  re- 
cover compensation  indamages  for  such ilijary,  from£hepe^ 
son  who  had  caused  the  glass  or  spikes  to  be  so  placed.  The 
plaintiff  here  has  aUegedi  in  the  first  count  of  hisdedara- 
tion,  that  it  was  the  duty  of  the  defendant  to  have  given 
notice  that  the  gun  was  set  in  the  garden.  It  must  be  ad- 
mitted, that,  if  it  were  unindosed,  or  if  persons  were  at 
liberty  to  resort  to  it  for  innocent  purposes,  it  would  have 
been  incumbent  On  him  to  exercise  an  ordinary  degree  of 
caution;  but,  here,  the  garden  was  surrounded  by  a  high 
wall,  and  the  plaintiff  must  have  used  foree  in  getting  otsr 
it.  The  wall  itself  was  sufficient  to  operate  as  a  notice,  and 
to  render  a  person  entering  a  wilful  intruder ;  and  it  is  found 

(a)  1  Eap.  Rep.  203. 
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as  a  fa€ft  in  the  cnae^  that  the  wires  cbminanicating  with  the  1828. 
gun  were  visible  from  all  parts  of  the  garden-WalL  Thati 
therefore,  was  equivalent  to  actual  notice.  In  Ihft  v. 
WilkeSt  the  trespasser  did,  not  know  the  particular  place  in 
the  wood  where  the  guns  were  placed ;  and  here  the  gun  was 
only  intended  to  operate  during  the  night.  Since  the  plain- 
tiff sustained  the  injury,  to  recover  compensiition  for  which 
the  present  action  is  brought,  the  stat.  7  &  8  Geo.  4,  c.  18, 
was  passed,  by  which  it  is  enacted,  that,  after  its  passing, 
persons  setting  spring-guns  shall  be  guilty  of  a  misdemea- 
nor, ettept  they  be  set  for  the  protection  of  dwelling- 
houses,  from  sunset  to  sunrise.  It.  must  be,  therefore,  in- 
ferred, that  the  Legislature  thought  the  setting  sUcb  in- 
struments to  be  legal  before  that  statute  was  passed.  In 
the  cas^  referred  to  by  Lord  Kenyan,  in  Broei  v»  Cope-^ 
land,  where  a  party  kept  a  nnsehievous  bull,  there  was 
a  right ^f  way  over:  the  dose  in  which  it  was  kept;  and, 
tberefcyre,  k  was  held  that  such  party  was  answerable  for  any. 
b^uTf  a  person  passing  through  the  close  might  sustain  from 
it.  The  principloi  sic  uiere  tuo  ui  attenum  non  Itedas,  shews 
that  a  man  is  not  to  make  ahy  use  of  his  property  he  pleases, 
but  is  so  to  iise  it  as  not  thereby  to  inj  we  or  annoy  another  in 
tile  enjoyment  of  his  righis  or  property.  That,  however, 
iL0e»  not  apply  to  the  case  of  a  wrong-doer,  or  a  party  ex- 
ercising an  uidawftil  or  unjustifiable  claim.  The  gun  in  this 
ease  was  not  set  for  the  prevention  of  a  mere  ordinary 
trespass,  as  it  required  no  xhe&a  effort  to  get  over  the  wa|U 
In  Bhfthe  v.  T&pham{d),  the  defendant  dug  pits  on  a  com- 
moDj  and  the  plaintiff's  mare  straying  thereon,  fell  into  one 
of  tkem  and  died ;  apd  it  was  held,  that  the  action  could 
not  be  supported,  because  it  did  not  appear  that  the  mare 
had  any  right  to  be  on  the  common.  That  case  is  far 
stronger  than  tbie  present,  as  there  there  was  no  notice, 
nor  was  there  any  wall  round  the  pit  into  which  the  mare. 

(a)  Cro.  Jac.  158?  S,  C  iBuU.  N.  P.  7^ 
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1828.         fell,  neither  was  it  in  inclosed  ground,  as  in  this  case,  to 
enter  which  must  be  considered   as  a  wilful  trespass. 
In  Deane  v.  Clayton,  Lord  Chief  Justice  DaUat  lays 
down  the  true  distinction,  as  to  the  presence  or  absence  of  a 
party,  in  a  case  of  this  nature.   "  Presence,*'  said  his  Lord- 
ship (a),  '*  in  its  very  nature,  is  more  or  less  protection; 
absence  is  abandonment  and  dereliction  for  the  time. 
Presence  may  supply  means,  and  limit  what  it  supidies; 
but  if,  during  absence,  property  can  only  be  protected  by 
such  means  as  may  be  resorted  to  in  the  case  of  presence, 
all  property  lying  open  to  inroad  can  have  no  protecttos, 
at  least  by  any  act  of  the  party  himself;  for,  to  say  that  he 
can  only  be  protected,  when  absent,  by  auch  means  as  he 
could  use  if  present,  is  a  contradiction  in  the  nature  of 
things.**    On  the  grounds,  therefore,  that  the  defendant 
was  not  prohibited  by  law  from  setting  the  gun  in  his  gar- 
den to  protect  his  property  therein  during  his  absence, 
an  das  the  plaintiff  was  clearly  a  trespasser,  he  cannot  be 
entitled  to  recover  in  this  action,  the  injury  he  sostaia- 
ed  having  arisen  from  hb  own  unlawful  act. 

Mr.  Serjeant  Wilde,  in  reply.— Admitting  that  the  de- 
fendant had  a  quaUfied  right  to  set  the  gun  in  his  garden, 
still  he  is  liable  in  a  civil  action,  for  an  injury  sustained  by  one 
who  had  no  previous  notice  that  it  was  placed  there.  InIM 
V.  Wilkes,  Mr.  Justice  Bayley  founded  his  opinion  on  the 
circumstance,  that  the  plamtiff  had  notice  that  there  were 
spring-guns  in  the  wood;  for,  said  his  Lordship  (6),  "Al- 
though it  may  be  lawful  to  put  these  instruments  on  a 
man's  own  ground,  yet,  as  they  are  calculated  to  produce 
great  bodily  injury  to  innocent  persons,  for  many  tres- 
passers are  comparatively  innocent  (which  is  the  case 
here),  it  is  necessary  to  give  as  much  notice  to  the  public 
as  you  can,  so  as  to  put  people  on  their  guard  against 

(a)  1 B.  Moore,  233.  (/.)  3  Bam.  &  Aid.  312. 
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the  danger.    The  ease  of  a  man  keeping  on  his  own  pre* 
mises  a  furious  dog  or  bull,  is  to  a  certain  degree  analog- 
ous to  this.    Suppose  such  a  person  were  to  give  a  notice^ 
that  in  his  premises  there  is  a  furious  bulli  and  that  it  is 
dangerous  for  any  person  to  enter^  and  a  wrong-doer»  who 
had  read  thk  notice,  enters,  and  the  bull  attacks  him,  it  is 
dear  that  be  could  maintain  no  action  for  the  consequences  of 
his  own  act'*  And  Mr.  Justice  Holroyd  said  (a) :  '^  The  mere 
act  of  placing  spring-guns  in  a  man*s  own  ground,  is  not  of 
itself  unlawful.     It  is  not  an  indictable  offence;  nor  will  it 
smbject  a  party  to  an  action,  unless  some  injurious  conse- 
quence result  from  it.    If  any  such  consequences  result, 
it  may  perhaps  form  the  subject  of  an  action  :*'  and  his  Lord- 
ship afterwards  founded  his  judgment  on  the  fact,  that 
the  plaintiff  had  express  notice  that  the  guns  were  set  in 
the  wood.    Although  a  party  may  not  be  liable  to  an 
indictment  for  setting  spring-guns  in  his  inclosed  field,  yet 
he  is  liable  to  an  action  at  the  suit  of  a  person  who  receives 
an  injury  therefrom,  provided  he  has  given  no  notice  that 
they  were  placed  there.    The  maxim,  sic  utere  tuo  ut.  alt- 
enwn  non  kedaSf  applies  most  forcibly  to  this  case.    A  man 
nay  perhaps  dig  a  pit  on  his  own  land.and  leave  it  unfenced, 
and  if  the  cattle  of  another  fall  in,  be  may  not  be  liable 
for  the  iiyury ;  yet  he  is  not  justified  in  secretly  placing  a 
deadly  weapon  on  bis  land,  to  wound  or  kill  a  trespasser. 
The  object  of  the  defendant  was,  that  the  gun  should  do  a 
serious  mischief  to  a  party  entering  his  garden ;  and  the 
■loinent  the  consequence  followed,  the  injured  person  had 
a  right  of  action.    In  Brock  v.  Copeland,  the  dog  was  let 
loose  in  a  yard  attached  to  the  defendant's  dwelling-house 
to  protect  the  property  from  being  feloniously  taken.    Al- 
though, however,  the  defendant  may  have  had  a  right  to  set 
a  sprin^gun  in  bis  garden,  yet  he  was  not  justified  in  sup- 

(d)  3  Barn.  &  Aid.  314. 
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1928.  pressing  the  notice  of  its  being  placed  there;  and  he  not 
only  expressly  withheld  notice,  but  he  assigned  as  a  reason 
that  he  did  so, '  least  the  villain  should  not  be  detected.*  It 
is  evident,  therefore,  that  the  gun  was  set,  not  for  the  pur- 
pose of  preventing  a  trespass,  but  of  inflicting  an  injury  on 
the  party  trespassing. 

Lord  Chief  Justice  Best. — I  am  of  opinion,  that  this 
action  is  maintainable.  If  any  thing  which  fell  from  me  in 
Hoit  V.  Wilkes  were  at  variance  with  my  present  opinion, 
I  should  not  hesitate  to  retract  it;  but  the  ground  on 
which  the  three  other  learned  Judges  of  the  Court  of 
King's  Bench  proceeded  in  that  case,  appears  to  me  to 
be  decisive  of  the  present.  I  put  the  question  distinctly  * 
on  the  ground  that  the  plaintiff  had  notice  that  the  guns 
were  set.  On  that  ground  only  the  Court  held  that 
the  action  was  maintainable;  and  I  said:  "It  cannot  be 
unlawAil  to  set  spring-guns  in  an  inclosed  field,  at  a  dis- 
tance from  any  road,  giving  such  noHee  that  they  are  set^ 
as  to  render  it  in  the  highest  degree  probable  that  all 
persons  in  the  neighbourhood  must  know  that  they  are 
so  set."  Lord  Chief  Justice  Abbott  there  said  (a):  "  I  be- 
lieve that  many  persons  who  cause  engines  of  this  de- 
scription to  be  placed  in  their  grounds,  do  not  do  6o 
with  the  intention  of  injuring  any  one,  but  really  believe 
that  the  notices  they  give  of  such  engines  being  there 
will  prevent  any  injury  from  occurring,  and  that  no  pe^ 
son,  who  sees  the  notice,  will  be  weak  and  foolish  enough  to 
expose  himself  to  the  perilous  consequences  likely  to  ensue 
from  his  trespass.  In  this  case,  it  is  found  by  the  Jury,  that 
the  plaintiff  actually  knew  that  spring-guns  were  set  in 
this  wood.  Considering  the  present  action  merely  on  the 
ground  of  notice^  and  leaving  untouched  the  general  ques- 
tion as  to  the  liability  incurred  by  placing  such  engines 

(a)  3  Bam.  &  Aid.  309. 
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86  tbese^  where  no  notice  is  brought  home  to  the  party  in-        182S. 
jured,  I  am  of  opinion  that  this  action  cannot  be  maintained."  "  ^ 

And  Mr.  Justice  Bayley  said  (a) :  "  This  is  a  case  in  which 
the  plaintiff  Aocf  notice  that  there  were  spring-giws  in  the 
wood.  It  is  not  necessary  to  give  notice  to  the  publie 
tiiat  guns  are  placed  in  such  particukr  spots  in  such  par« 
ticuhir  fields;  for  that  would  deprive  the  property  of  the 
intended  protection.  It  is  sufficient  for  a  party  generally 
to  say,  '  There  are  spring^guns  in  this  wood;'  and  if  ano- 
ther then  takes  upon  himself  to  go  into  the  wood,  knowing 
that  he  is  in  the  hazard  of  meeting  with  the  injury  which 
the  guns  are  calculated  to  produce,  it  seems  to  me  that  he 
does  it  at  his  peril,  and  must  take  the  consequences  of  his 
own  act  The  maxim  of  law,  volenti  non  fit  u^uria,  ap- 
plies;  for  he  voluntarily  exposes  himself  to  the  mischief 
which  has  happened.  He  is  told,  that,  if  he  goes  into  the 
wood,  he  will  run  a  particular  risk,  for  that  in  those  grounds 
there  are  spring-guns.  The  declaration  assumes  the 
law  to  be,  not  that  the  mere  act  of  placing  these  guns  in  a 
man's  own  ground  is  illegal,  and  pimishable  by  indictment, 
but  that  a  party  doing  that  act  may  be  liable  to  an  action, 
provided  he  does  not  take  the  due  andT  proper  means,  by 
giving  notice,  to  prevent  the  injury  which  those  engines  are 
calculated  to  produce."  That  appears  to  me  to  be  deci- 
sive of  the  present  case.  The  language  of  Mr.  Justice 
Holroyd  is  still  stronger.  He  said  (i):  "  I  am  of  opuiion 
that  tfab  action  is  not  maintainable,  on  the  ground  that  the 
plaintiff  Aa<f  notice  that  the  spring-guns  were  placed  in  the 
wood  in  question:  Theplaintiffentered  the  wood  with ytf^ 
fuiiee  that  those  engines  were  placed  there,  and  with  the 
knowledge,  ther^re,  that  the  danger  was  unavoidable. 
So  far  as  be  was  concerned,  the  cause  of  the  mischief  could 
not  be  considered  as  latent ;  and  the  act  of  letting  off  the 
gUD,  which  was  the  consequence  of  his  treading  on  the 


(fl)  3  Barn.  &  AW.  311.  (6)  Id.  314, 31$. 
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182S.  wire,  must  be  considered  wholly  as  his  act,  and  not  the  act 
of  the  person  who  pkced  the  gun  there:**  and  I  am  report- 
ed to  have  said  (a),  ''  Humanity  requires  that  theftdkit 
notice  possible  should  be  given ;  and  the  law  of  England 
will  not  sanction  what  is  inconsistent  with  humanity."  It 
has  been  said,  however,  in  the  argument  for  the  defend- 
ant, that  the  law  does  not  compel  a  party  to  do  many  acts 
whieh  humanity  may  require;  but  no  person  can  do  a 
thing  which  he  is  not  sanctioned  by  law  in  domg;  and  if 
he  do  an  illegal  act  by  which  an  individual  receives  an  in- 
jury, he  is  liable  to  make  him  a  compensation  in  damages. 
There  is  a  wide  distinction  between  the  omission  and  the 
commission  of  an  act.  If  the  law  would  not  reach  a  partj 
for  the  commission  of  an  act  which  Christianity  forbids,  re- 
ligion and  morality,  which  have  ever  been  considered  its 
foundation,  would  no  longer  form  part  #f  our  law.  The 
weak  are  not  to  suffer  by  the  oppression  of  the  strong. 
The  poor  are  protected  and  fed  from  the  pockets  of  the 
rich ;  and  although  the  laws  for  the  relief  and  mainten- 
ance of  the  indigent  and  helpless  are  open  to  great  abuses, 
still  the  principles  on  which  they  are  founded  must  be  ap- 
proved of.  They  are  calculated  to  afford  permanent  relief 
to  a  large  body  of  the  community,  who  must  otherwise  de- 
pend wholly  on  the  precarious  aid  of  charity  for  their  sup- 
port. I  am  of  opinion,  that,  if  a  person  set  spring-gons 
in  his  grounds,  without  giving  any  notice,  he  is  guilty  of  a 
most  inhuman  act,  and  that,  if  injurious  consequences  re- 
sult, the  injured  party  is  entitled  to  redress  by  action.  But 
there  is  another  ground,  on  which  I  am  clearly  of  opiraony 
that  this  action  may  be  maintained.  This  is  the  strongest 
case  that  can  possibly  be  put  against  the  defendant  He 
did  not  set  the  gun  with  an  intent  to  terrify  or  alarm;  for, 
when  he  was  asked  if  he  had  put  up  a  notice,  be  aoswe^ 
ed,  that  he  did  not  conceive  that  there  was  any  lav  to 

(«)  3  Bam.  &  Aid.  319. 
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oblige  him  to  do  so,  and  desired  that  the  fact  of  the  gun         i828. 
being  set  might  not  be  mentioned  to  any  one,  *  least  the  ' 

villain  should  not  be  detected.'  He,  therefore,  intended 
that  the  gun  should  operate  against  whomsoever  might 
chance  to  enter  the  garden,  whether  he  were  a  mere 
trespasser,  or  a  person  entering  with  a  felonious  in- 
tent; and  that,  on  its  contents  being  discharged,  he 
might  be  deprived  of  life  or  limb.  A  trap  might  have 
been  placed,  by  which  a  trespasser  might  have  been 
secured;  but  the  defendant,  m  setting  the  gun,  medi- 
tated the  infliction  of  a  serious  mischief,  which  accord- 
ingly ensued ;  and,  as  he  resorted  to  a  degree  of  vio- 
lence which  he  was  not  justified  in  using  for  the  purpose 
of  preventing  a  mere  trespass,  he  must  be  held  liable.  I 
am  clearly  of  opinion,  that,  on  these  principles,  and  more 
particularly  on  the  latter  ground,  this  action  is  main- 
tainable. I  was  at  first  somewhat  perplexed  by  the  late 
act  of  Parliament.  If  it  had  been  prohibitory  only,  there 
would  have  been  great  weight  in  the  argument  raised  for 
the  defendant;  because  a  new  prohibitory  law  is  the 
strongest  possible  evidence  to  shew,  that  there  was  no  pre- 
viously existing  law  against  the  thing  or  act  prohibited. 
But,  on  looking  at  the  act,  it  will  be  found  that  it  prohibits 
the  setting  of  spring-guns,  either  with  or  without  notice;  and 
ID  the  first  section,  it  is  enacted  and  declared,  that,  from 
and  after  the  passing  of  the  act,  if  any  person  shall  set  a 
spring-gun  or  other  engine  calculated  to  destroy  human 
life,  or  inflict  grievous  bodily  harm,  he  sliall  be  guilty  of  a 
misdemeanor.  The  statute,  therefore,  is  declaratory  as 
well  aoi  prohibitory,  enacting,  that,  although  notices  may 
be  given,  the  parties  shall  still  be  liable  to  a  mbdemeanoi^ 
and  virtually  declaring  that  it  was  illegal  to  set  spring-guns 
without  notice  before  the  act  was  passed:  and  the  only 
exception  from  rendering  a  party  liable  to  a  prosecution  for 
a  misdemeanor  is,  in  cases  where  spring-guns  are  set  from 
sunset  to  sunrise  for  the  protection  of  dwelling-houses,  and 
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1096.  gins  or  traps  set  with  the  intent  of  destroying  vemdn. — 
With  respect  to  the  case  of  Broek  ▼•  Copetand^  Lord 
KenjfOH  there  held,  that  every  man  has  a  right  to  keep  a 
dog  for  the  protection  of  his  yard  or  house.  But  who  was 
the  party  injured  in  that  case  i  The  foreman  of  the  defen- 
dantj  a  carpenter,  who  let  loose  the  dog  in  his  own  yard, 
which  he  had  an  unquestionable  right  to  do ;  and  if  a  tres- 
passer had  entered  and  had  been  bitten^  he  could  have 
maintained  no  action.  The  foreman,  from  his  being  daily 
employed  (m  the  premises,  knew  that  the  ddg  was  let  loose 
atnight;  and|  as  Lord  Kenjfonjmiij  observed,  it  was  the 
pkintiflTs  own  fault,  in  incautiously  gobg  into  the  defen- 
dant's yard  after  it  had  been  shut  up;  but  he  might  have 
gone  there  for  a  wrongful  purpose,  thinking,  that,  as  the 
dog  knew  hittii  he  would  have  been  protected.  With  re- 
spect to  the  case  of  a  ferocious  buU,  adverted  to  by  Mr, 
Justice  Holroyd  in  UoU  v.  Wilkes,  it  is  altogether  distiii- 
guishable  from  the  present  $  for,  if  a  man  cause  such  an 
animal  to  be  placed  in  a  field  where  there  is  a  public  foot- 
path, he  infringes  on  the  rights  of  the  public ;  and  if  any  in- 
jury be  done  by  the  bull  to  a  person  passing  through  the 
field,  the  owner  is  liable  to  an  action,  and  bound  to  compen- 
sate the  party  injured.  It  is  not  necessary  now  to  decide 
wheth^  the  owner  of  such  an  animal  would  be  liable,  in  case 
there  were  no  footpath  in  the  field.  Although  a  men  is  not 
bound  to  destroy  a  vicious  bul^,  yet  he  must  keep  hfan  in  a 
place  where  he  is  not  likely  to  do  mischief.  The  life  of  the 
animal  is  to  be  preserved,  not  for  mischievous  purposes,  but 
for  the  renewal  of  his  species*  Here,  however,  the  gun  was 
set  by  the  defendant  with  a  wicked  intent,  and  fbr  the  ex- 
press purpose  of  doing  mischief.  With  respect  to  the 
right  of  a  party  to  place  logs  across  a  public  path,  or  dig 
a  ditch,  as  adverted  to  by  Lord  Chief  Justice  DaUas,  in 
delivering  his  judgment  in  Deane  v.  CSayttm  (a),  it  must 

(o)  1  B.  Mooit,  234. 
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be  obtenredy  that  his  Lordship  put  it  on  these  grounds,  ^  1^38. 
first,  that  the  owner  had  a  right  to  do  what  he  pleased  with 
bis  own  land ;  and  next,  that  the  party  suetaining  the  harm  or 
damage  had  no  right  to  be  there.  It  is  clear,  that  a  party 
may  drain  his  own  land,  and  divide  it  as  he  thinks  fit.  For 
diese  purposes  he  may  cut  ditches  and  raise  fences;  and 
if  a  person  fall  into  one  of  such  ditches,  he  must  take  the 
consequences,  as  the  owner  had  a  right  to  dig  it  for  the 
hnproTement  of  his  land.  In  the  case  of  Deane  v.  Clayton, 
I  was  one  of  the  counsel  for  the  plaintiff;  and,  although  the 
Court  were  there  equally  divided  in  opinion,  I  am  strongly 
inclined  to  follow  the  doctrine  there  held  by  my  brother 
JPatri  and  my  brother  Burrough.  That  case,  however,  is 
also  very  distinguishable  from  the  present.  There  the 
plaintiff's  dog  was  originally  hunting  in  a  woodland  where 
the  plaintiff  had  a  right  to  hunt  and  encourage  the  dog  to 
find  his  game.  The  mischief  was  done  to  the  dog  in  an  ad- 
joining woodland  belonging  to  the  defendant;  and  the  only 
division  between  the  two  woodlands  was  a  low  bank  or  mound 
of  earth,  not  being  a  sufficient  fence  to  prevent  dogs  from 
passing  from  the  one  to  the  other.  The  manner  in  which 
the  defendant,  and  the  owner  of  the  woodland  where  the 
plaintiff  was  sporting,  occupied  their  respective  proper- 
ties, was  evid^Mse  of  a  consent  or  understanding  that  the 
enjoyment  should  be  mutual,  and  that  the  one  might  come 
and  hunt  in  tlie  wood  of  the  other  without  being  con- 
sidered as  a  trespasser.  And,  as  Mr.  Justice  Park  there 
observed,  "  the  animal  only  followed  his  natural  bent, 
and  behaving  roused  a  hare,  and  pursued  her,  the  plaintiff 
endeavonred,  as  much  as  in  bim  lay,  to  prevent  the  dog 
firom  pursuing  the  hare,  but  was  unable  to  do  so.*'  The 
dog  was  impelled,  by  his  natural  instinct,  to  pursue  a 
hare  started  on  land  where  the  plaintiff  had  a  right  to 
sport,  and  there  was  no  sufficient  or  even  reasonable  boun- 
dary to  stop  the  animal  in  its  progress.  That  ease,  there- 
lore,  appears  to  pie  to  be  entirely  out  of  the  qu^tion; 
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1828.  whilst  that  of  Iloti  v.  Wilkes  i»  an  authority  ia  point.  Bat 
^  g,"^j,  ^  we  do  not  require  any  authority;  for  I  ground  my  opiabn 
in  this  case  on  the  broad  principle,  that  it  is  an  inhnman 
act  to  set  a  spring-gun  in  secresy,  with  intent  to  catch  or 
detect  a  man  by  means  which  may  wound  and  disable  him, 
or  perhaps  even  deprive  him  of  life*  That  appears  to  me 
to  be  against  all  human  laws;  and  the  great  objects  of  the 
law  of  this  country  are,  to  preserve  morality,  to  enforce 
and  inculcate  the  exercise  of  humanity,  and  to  support  and 
sustain  religion.  Under  all  the  circumstances,  therefore,! 
am  of  opinion,  that  the  defendant  in  this  case  has  been 
guilty  of  a  criminal  negligence,  m  not  having  given  notice 
that  the  gun  was  set  in  his  garden;  and  that  his  conduct 
was  grossly  and  criminally  inhuman,  as,  when  wamedx>f  the 
danger  that  might  accrue,  he  desired  the  party  not  to 
mention  that  the  gun  was  set,  *  least  the  villain  should  not 
be  detected.' 

Mr.  Justice  Park. — ^I  also  think  that  this  action  may  be 
maintained.  I  still  adhere  to  the  opinion  I  expressed 
in  the  case  of  Deane  v.  Clayton^  and  with  which  my  bro* 
ther  Burrough  concurred*;  but  I  shall  at  present  ecmfine 
myself  to  the  facts  before  the  Court.  As  to  whether  the  re- 
cent  statute  be  a  jHrohibitory  or  a  declaratory  act,  I  abstain 
from  giving  any  opinion,  as  we  are  not  now  called  (m  to  de» 
cide  that  point.  It  certainly  is  a  new  law,  as  it  makes  the 
setting  of  spring-guns  criminal,  whether  they  be  set  with  or 
without  notice,  except  for  the  protectionof  dwelling-houses; 
and  then  they  may  only  be  set  from  sunset  to  sunrise:  so 
that,  during  some  of  the  summer  months,  a  party  must  rise 
from  his  bed,  at  two  or  three  in  the  morning,  to  remove  die 
wire  from  the  lock.  The  ground  on  which  I  found  my 
opinion,  is,  that  the  defendant  omitted  to  give  any  notice^ 
and  expressed  a  desire  to  conceal  what  he  had  done.  In 
Iloit  V.  Wilkes,  the  whole  Court,  in  delivering  their  opii^ 
ions,  proceeded  on  the  ground  that  the  plaintiff  had  notice 


IN  THE  NINTH  YEAR  OF  GEO.  IV*  631 

that  guns  vere  set  in  the  wood.  Lord  Chief  Justice  1828. 
Abbott  commenced  his  judgment  by  saying:  ''  We  are  not 
called  upon,  in  this  case,  to  decide  the  general  questiouj 
whether  a  trespasser  sustaining  an  injury  from  a  latent  en* 
gine  of  mischief  placed  in  a  wood  or  in  grounds  where 
he  had  no  reason  to  apprehend  personal  danger,  may  or 
may  not  maintain  an  action;"  and  he  concluded  by  saying-^ 
*'  Considering  the  present  action  merely  on  the  ground  of 
notice,  and  leaving  untouched  the  general  question  as  to 
the  liability  incurred  by  placing  such  engines  as  these, 
where  no  notice  is  brought  home  to  the  party  injured,  I 
am  of  opinion  that  this  action  cannot  be  maintained.**  Al- 
though in  Deane  v.  Claytofi  there  was  a  notice ;  yet  the 
trespasser  was  a  dog,  so  that  the  notice  could  not  be  appli- 
cable to  him.  It  has  been  said,  however,  that  the  law  does 
not  require  a  notice  to  be  given;  but,  in  Ilott  v.  Wilkes^ 
the  Court  of  King's  Bench  thought  a  notice  necessary ;  for 
Mr.  Justice  Bayley  there  said :  ''  Although  it  may  be  law- 
ful to  pat  these  instruments  on  a  man*s  own  ground ;  yet,  as 
they  are  calculated  to  produce  great  bodily  injury  to  inno- 
cent persons  (for  many  trespassers  are  comparatively  inno- 
cent), it  is  necessary  to  give  as  much  notice  to  the  public  as 
yoa  can,  so  as  to  put  people  on  their  guard  against  the  dan- 
ger:"  and  my  Lord  Chief  Justice  said,  that  humanity  requir- 
ed that  Xh^fuUest  notice  possible  should  be  given.  There  is 
one  case  which  is  precisely  in  point,  and  which  has  not 
been  adverted  to,  viz.  that  of  Jay  v.  Whitfield^  tried  be- 
fore the  late  Lord  Chief  Baron  Richards^  at  Westminster, 
hi  1817  (a).  There,  the  plaintiff,  a  boy,  having  entered 
the  defendant's  premises  for  the  purpose  of  cutting  a  stick, 
was  shot  by  a  spring-gun,  for  which  injury  he  recovered 
120/.  damages,  and  no  attempt  was  afterwards  made  to 
aet  aside  that  verdict. 

Mr.  Justice  Burrough. — ^Where  spring-guns,  or  other 
(a)  dBam.&Ald.d06,D. 
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instruments  of  a  like  nature,  are  set  in  gard^is  or  inr 
closed  grounds,  a  notice  b  necessary  to  be  given,  ac- 
cording to  the  common  understanding  of  mankind*  For- 
merly it  was  the  practice  for  the  crier  to  give  public  no- 
notice  of  the  fact  of  guns  being  set,  on  the  usual  market^ 
daysi  in  the  town  adjacent  to  the  place  ^here  they  were 
set.  But,  admitting  that  the  defendant  had  a  right  to  set 
the  gun  in  his  garden,  he  ought  to  have  acted  with  the 
greatest  care  and  caution ;  and,  although  he  might  have 
placed  it  there  for  the  puipose  of  protecting  his  proper- 
ty by  night,  he  should  have  removed  the  wires  from  the 
trigger  durii^;  the  day*  Thieves  who  break  into  premises 
with  a  felonious  intent,  generally  select  the  night  fi>r  that 
purpose^  Here,  the  plaintiff  was  a  mere  trespasser  in  the 
day«time,  and  yet  he  was  exposed  to  the  same  d^ree  of 
danger  as  if  he  had  entered  the  garden  at  midnighty  and 
for  the  purpose  of  plunder.  If  the  defisndant  had  been 
present  at  the  time  the  plaintiff  entered  the  garden,  he 
could  not  have  taken  him  intp  custody,  or  detained  him. 
His  only  remedy  was  by  an  action  for  the  trespass.  He 
merely  entered  in  pursuit  of  a  bird  which  had  eseapedf 
which  was  an  innocent  purpose.  I  still  adhere  to  the 
opinion  I  expressed  in  Deane  v.  daj/Um^  uk.  that  a  per- 
son cannot  justify  doing  that  mdiredly  which  he  would 
not  have  been  warranted  in  doing  directlg.  There  the 
question  was,  whether  it  was  lawful  to  set  dog-spears  in 
a  wood,  of  which  the  defendant  was  the  owner  and  oectt- 
pier,  and  which  adjoined  a  wood  in  the  occupatianofa 
Mr.  Tounuend^  and  was  divided  from  it  by  a  low  bfmk  or 
mound,  and  a  shallow  ditch,  not  being  a  sufficient  fimce  to 
prevent  dogs  from  passing  from  the  one  wood  to  die  other. 
There  were  several  puUic  Ibot-paths  through  the  defend- 
ant's wood,  which  were  not  fenced  off;  and,  Sx  the  pre- 
servation of  hares  therein,  and  to  destroy  dogs  and  foxes 
that  might  come  in  pursuit  of  them,  the  defendant  caused 
iron  spikes,  sharp  at  each  end,  to  be  driven  into  several 
trees;  under  which  a  hare  might  pass  without  injury,  but 
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a  dog,  in  pursuing  her,  would  be  liable  to  be  wounded  1838. 
or  killed*  The  defendant  had  caused  to  be  placed  on 
the  outside  of  the  wood,  notices  that  steel  traps,  &c., 
were  set  therein;  and  the  plaintiff  was  sporting,  with  per- 
mission of  Mr.  Taiensend,  in  his  wood ;  when  his  dog,  hav- 
ing started  a  hare,  and  pursued  her  into  the  defendant's 
wood,  ran  against  one  of  the  spears  and  was  killed.  I  was 
of  opinion  that  the  defendant  was  not  justified  in  setting 
the  spears,  as  against  the  plaintiff  who  was  lawfully  sport- 
ing in  the  adjoining  wood  by  the  permission  of  the  own- 
er, there  being  no  division  between  the  two  woods;  and  I 
asdmilated  it  to  a  case  of  persons  having  common  of  vici- 
nage. There,  too,  the  plaintiff  did  all  he  could  to  prevent 
his  dog  from  entering  the  defendant's  wood*  Here,  how- 
ever, the  defendant  not  only  gave  no  notice,  and  wilfully 
abstained  from  doing  so,  but  used  every  endeavour  to 
soppress  the  fact  that  the  gun  was  set. 

Mr.  Justice  Gassjues. — I  am  of  opinion  that  this  ques- 
tion is  set  at  rest  by  the  decision  of  the  Court  of  King's 
Beneh/mlhit  V.Wilkes. 

Poslea  to  the  plaintiff* 


Harris  and  Another  r.  Beavan. 

JL  HIS  was  an  action  of  covenant  brought  to  reqover  two  |„  co^enmt,  the 
quarters  of  a  year's  rent  reserved  by  an  indenture  of  lease,  declaration  ttat- 
and  due  to  the  plaintiffs  as  devisees  of  one  Charles  Bar"  B,waiteised  of 
iAehmews  deceased,  one  of  the  lessors  in  the  lease  named ;  moiety  of  certain 
and  also  to  recover  damages  for  non-repair  of  the  premises  j^^^hiT^u 
demiaed,  pursuant  to  the  covenant  in  that  behalf.  ^  i^"^  ^^ 

'^  to  the  plaintif&t 

and  their  heiri, 
and  afterwards  died  sq  teUed.    It  was  urged  in  arrest  of  Jndgment,  that  the  dedaration  did  not  con* 
Udn  any  sufficient  allegMlon  of  tUle  Ui  C.  £.,  the  devisor,  h  befaig  stated  sBtrely  that  he  wassstwrf 
ally: — JStld,  that  the  dedaration  was  sufficient  after  verdict. 
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1828.  The  first  count  of  the  declaratioii  stated—''  That  one 

Charles  Bartholomew^  theretofore,  and  befiore  and  at  the 
time  of  the  making  of  the  indenture  therein-after  next  men* 
tioned,  teas  seUedofwa6.}x%  certain  tenements,  with  the 
appurtenances,  to  wit,  one  undivided  moiety  or  half  part  of 
the  tenements  therein-after  next  mentioned,  with  the  ap* 
purtenances;  and  being  so  seised,  theretofore,  to  wit,  ob  the 
24th  December^  1784,  by  a  certain  indenture,  made  be* 
tween  the  said  Charles  Bartholomew  of  the  first  part,  one 
ArchdaU  Harris  of  the  second,  one  Eleanor  Home  of 
the  third,  and  one  John  Paggeti  of  the  fourth  port,  they, 
the  said  Charles^  ArchdaU^  and  Eleanor^  did  demise, 
lease,  and  to  farm  let,  unto  the  said  JohnPaggeitf  certain 
tenements,  with  the  appurtenances,  particularly  mentioned 
and  described  in  the  indenture,  to  hold  the  same,  widi  liie 
appurtenances,  to  Paggett,  his  esceeutors,  &c*,  for  the  teni 
of  forty-five  years,  at  the  yearly  rent  of  402.,  yielding  and 
paying  therefore,  yearly  and  every  year  during  the  said 
term,  unto  the  said  Charles  Bartholomew^ M^heirs  or  as- 
signs, for  and  in  respect  of  the  said  one  moiely  or  half 
part  of  the  aforesaid  demised  premises,  the  yearly  rent  or 
sum  of  SOL  [then  followed  a  covenant  by  the  said  Jote 
Paggett  with  the  said  ClMrles  Bartholomew,  bis  heirs  and 
assigns,  to  pay  to  the  latter  the  yearly  reserved  rent  of 
SOL,  for  and  in  respect  of  the  said  moiety  or  half  part  of 
the  said  premises,  during  the  said  term  of  forty-^five  years 
by  the  indenture  demised  ;  and  also  a  covenant  by  Pag- 
gett  with  the  said  Charles,  Arehdall,  and  Eleanor, 
their  heirs  and  assigns,  to  keep  the  demised  premises  in 
repair  during  the  term] :  by  virtue  of  which  demise  P^g^ 
gett,  afterwards,  to  wit,  on  &c«  aforesaid,  entered  into  and 
upon  all  and  singular  the  said  demised  premises^  and  be- 
came and  was  possessed  thereof  for  the  said  term  so  to 
him  thereof  granted."  The  plaintiffs  then  averred,  '*  that, 
after  the  making  of  the  findenture,  and  during  the  tena 
thereby  granted,  to  wit,  on  &c.,  all  the  estate,  righ^  tide. 
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interest^  term  of  years  yet  to  come  and  unexpiredj  proper-  1828. 
ty,  profit,  claim,  and  demand  whatsoever,  of  him,  Paggett, 
of,  in,  and  to  the  said  demised  premises  theretofore  of  the 
said  CkarleM  Bartholomew,  by  assignment  thereof,  came 
to  and  vested  in  the  defendant;  whereupon  and  whereby 
he  entered  into  and  upon  all  and  singular  the  demised 
preouses,  with  the  appurtenances,  and  became  and  was 
thereof  possessed,  and  continued  so  thereof  possessed 
from  thenceforth  hitherto:  and  that  the  said  Charles 
Bartholomew  being  so  seised  as  aforesaid,  theretofore, 
ittid  in  the  life-time  of  the  said  Charles,  the  said  Elec^ 
pser  and  Archdall  died;  and  that,  afterwards,  and  dur- 
ing the  said  terra,  to  wit,  on  the  5th  January,  1822,  the 
aaid  Charles  made  and  published  his  will,  duly  attest- 
ed to  pass  real  estates,  and  thereby  gave  and  devised  the 
aaid  demised  premises  of  him  the  said  Charles,  to  the 
pbuntiflb  and  their  heirs:  and  the  said  Charles,  after- 
wanhr,  to  wit,  on  &c«,  died  so  seised  of  the  reversion  oi 
and  in  the  said  demised  premises  of  the  said  Charles,  with- 
out altering  his  will  as  to  his  said  devise  of  the  said  demis- 
ed premises ;  whereupon  and  whereby  the  plaintiffs  be- 
came seised  of  the  said  reversion  of  and  in  the  demised  pre- 
mises :**  and  the  plaintiffs  further  said,  *^  that,  after  the  mak* 
ing  of  the  'indenture,  and  during  the  term  thereby  grant- 
ed, and  after  the  death  of  the  said  Charles,  and?after  the 
assignment,  and  whilst  the  defendant  was  so  possessed, 
and  while  the  plaintiflb  were  seised  of  the  reversion  as 
aforesaid,  to  wit,  on  &c.,  the  sum  of  10^  of  the  rent  afore- 
said, for  two  quarters  of  a  year  of  the  said  term,  then,  and 
since  the  death  of  the  said  Charles,  elapsed,  became  and 
was  due  and  owing,  and  still  is  in  arrear  and  unpaid  to 
the  plaintifiB,  contrary  to  the  tenor  and  effect  of  .the  in- 
denture, and  of  the  covenant  of  Paggett,  so  by  him  in  that 
behalf  made  as  aforesaid  :"  and  the  plaintiffs  further  said, 
^  that  the  defendant  did  not  nor  would,  after  the  said  as- 
signment, and  after  the  death  of  the  said  Charles,  and 
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1828.  during  the  continuance  of  the  said  demiae,  and  whibt  tbe 
defendant  was  so  possessed  of  the  demised  premiaesi  well 
and  sufficiently  repair  the  same;  but,  on  the  contnry 
diereoff  suffi&red  and  permitted  them  to  be  ruinous  and  oat 
of  repair. 

The  defendant  pleaded,  JirH^  "  that  the  indenture  in 
the  declaration  mentioned  was  not  the  deed  of  the  said 
Jakn  Paggeit:'  SecamUy,  ''  that  all  the  estate,  &c, 
of  Paggeit,  in  and  to  the  demised  premises  in  the  de- 
claration mentioned,  by  assignment  thereof  legally  mide, 
did  not  come  to  and  vest  in  the  defendant*"  And  butifi 
'^  that  no  part  of  the  said  supposed  yearly  rent  of  401.  in. 
the  declaration  mentioned,  was  or  is  in  arrear  from  the 
defendant  to  the  plaintiffs."  On  these  pleas  issues  were 
joined. 

At  the  trid,  before  Mr.  Justice  Burroughs  at  Wesiminsier, 
at  the  Sittings  after  the  last  MichaehnM  Term,  the  Jury 
found  a  verdict  for  the  plaintiffs — Damages,  67(U. 

Mr.  Serjeant  Wilde,  in  the  course  of  the  last  Tenn, 
moved  in  arrest  of  judgment,  and  submitted,  that  the  de- 
claration could  not  be  supported,  the  title  of  Charles 
Bartholomew,  one  of  the  original  lessors,  under  whom 
the  plaintiflb  claimed,  being  imperfectly  set  out ;  as,  at 
the  commencement,  it  was  merely  stated  that  be  was 
seUed  generally,  without  shewing  the  nature  of  his  inter- 
est, or  what  estate  he  had  in  the  premises  demised ;  and 
it  was  afterwards  averred,  that  he,  being  so  seised,  de- 
vised the  premises  to  the  plaintiffs  and  their  heirs,  who, 
by  virtue  thereof,  became  seised  of  the  reversion  of  the 
demised  premises.  The  seisin  of  the  devisor,  therefore, 
was  not  only  defectively  statedi  but  that  also  of  the  plain- 
tiffs who  claimed  under  him ;  as  the  former  might  not  have 
had  a  sufficient  interest  in  the  premises  to  devise  to  the 
latter  in  fee ;  and,  if  he  were  only  seised  for  life,  or  for 
years,  he  could  neither  have  demised  the  premises  to  Peg' 
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geii  for  the  term  of  forty-five  yearsi  nor  could  he  have  de-        18S8. 
vised  them  to  the  plaintiffs  in  fee. 

Mr.  Seijeant  Taddy  now  shewed  cause.  There  is  no 
solid  foundation  for  the  objection  to  this  declaration.'  At 
all  events,  the  defect,  if  any,  is  cured  by  verdict.  The 
count  states  that  the  plamtiffs  were  seised  of  the  reversion^ 
and  that,  while  they  were  so  seised,  two  quarter's  rent  be-^ 
came  due  from  the  defendant,  and  that  he  allowed  the  pre^^ 
mises  to  be  out  of  repair.  The  defendant  has  merely  plead* 
cd|  that  Paggeit*B  estate  in  the  premises  did  not  vest  in  the. 
defendant  by  assignment,  and  he  has  not  traversed  the 
plaintiffs'  seisin,  or  the  seisin  of  their  testator.  It  must 
now,  therefore,  be  assumed,  that  the  Jury  found  that  Bar* 
tkolomew  was  seised  in  fee;  for,  although  the  word  seised 
may  bear  different  interpretations,  yet  generally  it  means 
a  seisin  in  fee.  It  is  at  least  ambiguous ;  and  if  a  word 
in  a  declaration  be  capable  of  two  senses,  and  the  de- 
fendant have  not  traversed  or  put  it  in  issue,  it  must, 
after  verdict,  be  taken  in  the  sense  which  will  best  support 
the  declaration.  For,  as  Mr.  Justice  Bat/ley  said,  in  Moth- 
son  V.  Middleton  (a),  ''  Although  in  general,  in  pleading, 
an  equivocal  expression  is  to  be  construed  against  the 
party  using  it,  yet  where  the  opposite  party  has  pleaded 
over,  that  is  an  admission  that  the  expression  is  to  be 
taken  in  that  sense  which  will  support  the  previous  plead* 
ing."  And  his  Lordship  referred  to  Avery  v.  Hoole, 
where  Lord  Mansfield  said  (ft):  "  A  verdict  will  notmend  the 
natter,  where  the  gist  of  the  action  is  not  laid  in  the  de* 
daration ;  but  it  will  cure  ambiguity."  In  the  case  of  the 
King  V.  The  Bishop  of  Landaff{c\  it  was  held,  that  aU 
though  it  was  necessary  to  allege  a  presentation  in  a  quare 
impedii,  yet  that  the  want  of  such  allegation  might  be 
cured  by  verdict.     And  Lord  Hardwicke,  in  delivering 

(a)  6  Barn.  &  Cress.  302.  (b)  Cowp.  826.  (c)  2  Str.  1006. 
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1828.  the  judgment  of  the  Court,  said:  ''  If  a  presentment  ad- 
mits a  seisin  in  gross,  it  is  to  a  common  intent  included 
in  the  verdict,  and  this  will  only  be  a  title  defectively 
set  forth;  in  which  case,  according  to  Hale{a)j  the  Court 
will  intend  any  thing  to  make  it  good.  If  the  true  ground 
be^  that  it  is  only  to  shew  comment  he  was  seised,  it  is  one 
of  the  least  defects  a  verdict  can  cure ;  because  the  exist- 
tence  of  the  thing  is  admitted,  and  the  doubt  only  upon 
the  manner  of  it.  An  heir  must  shew  commeni  heir ;  but 
if  he  does  not,  and  the  other  does  not  demur,  the  find* 
ing  him  heir  will  cure  it  (A).**  In  Lewis  v.  Weeks  (e), 
the  Court  said,  that,  where  an  executor  brings  debt  fbr 
rent,  on  a  lease  by  the  testator,  and  doth  not  set  fordi  the 
title  his  testator  had,  and  it  might  be  such  as  the  r^t 
should  go  to  the  heir,  yet  after  verdict  they  would  intend 
such  a  title  in  the  testator  as  should  give  the  executor  the 
rent.  So,  here,  the  Court  will  infer  that  Bar tholomevb  was 
Beisedin/ee. 

Mr.  Serjeant  Wilde,  in  support  of  his  rule. — ^The  plain- 
tiffs have  not,  in  fact,  set  out  any  title  in  their  declaration. 
They  have  not  shewn  that  Bartholomew,  under  whom 
they  claimed  to  be  entitled  to  the  reversion,  possessed 
such  an  estate  as  was  capable  of  being  devised.  It  was  not 
in  the  knowledge  of  the  plaintiffs  whether  he  were  seised 
in  fee  simple,  or  in  tail ;  and  even  if  he  were  seised  for  Bfe 
only,  it  would  have  warranted  the  general  allegation  that 
he  was  seised  o(  a.  moiety  of  the  premises.  Mr.  Serjeant  Wil- 
liams,  in  a  note  to  Thursby  v;  Plant,  takes  the  Jbllowing 
distinction,  viz.  that  (d)  where  the  plaintiff  declares  in 
covenant  upon  a  demise  by  himself,  he  is  not  obliged  to  set 
out  any  title  to  the  lands  demised;  but,  in  an  action  by  an 
assignee  of  the  reversion,  he  must  set  out  the  title  of  the 


(a)   In  Polexfen  ▼.  Crispen,   1      v.  Knight,  1  Lev.  190. 
Vent.  123.  (c)  1  Show.  7\, 

(6)  See  the  Duke  of  Neuxa$lle         (</)  1  Wins.Sau]id.23da,n.(2> 
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lessor  to  the  demised  premises,  that  it  may  appear  he  had 
such  an  estate  in  the  reversion  as  might  be  legally  assign- 
ed to  the  plaintiffs.  And  here,  the  declaration  is  so  framed 
as  to  preclude  the  defendant  from  taking  issue  on  the  le&- 
sor's  title ;  and  he  could  not  dispute  the  seisin,  having  ac- 
cepted the  lease  and  entered  under  it.  The  mere  state- 
ment, at  the  commencement  of  the  declaration,  thBtBartho- 
lamew  was  seised,  is  consistent  with  any  estate  of  freehold ; 
and  the  general  averment,  that  he,  being  so  seUed  as  afore- 
said, devised  the  premises  to  the  plaintiffs,  refers  to  the 
general  seisin:  and  unless  he  had  been  seised  infee^  they 
could  not  have  been  entitled  to  the  reversion  under  his 
wilL  The  authorities  are  uniform  to  prove,  that  it  is  ne- 
cessary for  a  plaintiff  to  shew  in  his  declaration  a  sufficient 
estate  in  the  party  from  whom  he  derives  title.  In  Comynss 
Digestf  it  is  said  (a),  that  if  the  plaintiff  derive  an  estate 
from  A.i  he  ought  to  shew  that  A.  had  such  an  estate  as 
enabled  him  to  make  the  estate  to  the  plaintiff;  as,  if  a 
man  entitle  himself  to  a  rent  by  a  grant  from  £.,  he  must 
shew  what  estate  B.  had,  whereby  it  may  appear  that  he 
could  grant  such  rent.  In  Sanders  v.  Hussey{b),  the 
plauitiff  in  replevin  demurred  specially  to  an  avowry,  and 
assigned  for  cause,  that  the  defendant  had  not  set  forth  of 
what  estate  be  was  seised,  whether  in  fee  simple,  fee  tail,  or 
£ar  life ;  but  only  a  general  seisin,  which  is  not  traversable : 
and  the  Court  adjudged  it  to  be  ill,  as  being  matter  of 
substance.  In  Comynis  Digest,  it  is  said  (c),  in  debt  for 
rent  by  an  executor  on  a  lease  for  years  by  his  testator, 
if  he  say  that  the  testator  was  possessed  for  years,  and 
demised  it  to  the  defendant  for  a  less  term,  he  ought  to 
shew  the  commencement  of  the  testator's  term,  and  that 
his  lessor  was  seised  of  such  an  estate  that  he  could  make 


(«)  Tit.  «  Pleader,"*  (C.  36).  (c)  Tit.  «'  Pleader,"  (C.  36), 

(6)Cirth.  9.  pi.  3. 

VOL.  I.  u  u 
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1828.  such  lease.  In  Viner^s  Abridgfneni{a\  where  cowcaud 
was  brought  by  an  heir  against  an  assignee  for  rent,  it 
seems,  that,  this  being  brought  on  the  title,  the  title  ought 
to  be  set  forth  in  the  declaration,  and  that  the  want  there* 
of  will  not  be  made  good  by  yerdict — ^and  WiUet  ▼• 
Bosoomb  (b)  is  referred  to  as  an  authority*  Again  (e)» 
in  scire/acias,  a  man  pleaded  that  his  father  was  seaad 
of  the  manor,  and  died  seised,  and  that  it  descended  to 
him  as  son  and  heft;  and  the  Court  hdki  that  he  ought  to 
shew  of  what  estate  his  father  was  seised — and  Brooie't 
Abridgment  {d)f  citing  24fEdw*  3,  75,  is  leferred  to.  In 
Carvick  v.  Blagraoe  (e),  in  oovenant  for  non-paytneDt  of 
rent  on  an  indenture,  by  the  assignee  of  the  lessor  agskiat 
the  lessee,  the  declaration  alleged  that  the  lessor  was  poa» 
sessed  for  the  remainder  of  a  term  of  twenty^two  yeass^ 
commencing  from  the  S5th  December,  1797^  and  that,  oa 
the  7th  March,  1811,  he,  by  indenture,  deausedto  tiiede* 
fendant,  to  hold  from  the  20th  December  thea  laiit  past 
The  defendant  pleaded  that  the  leasor  wis  not,  9t  the  tinns 
of  making  Uie  indenture,  possessed  for  the  residue  of  tke 
said  term,  modo  etformd;  and  it  was  held  that  the  {dea  was 
good,  as  the  averment  in  the  declaration  was  aateml  and 
traversable.  Here,  however,  the  declaration  roer^  8tMt< 
ed  that  Bartholomew  was  seised,  without  shewiag  of  what 
estate,  and  that,  bemg  so  seised,  he  devised  to  the  flkm* 
tiffs  in  fee,  whereby  they  became  seised  of  the  never»on) 
and  that,  whilst  they  were  so  seised,  the  rent  became  due^ 
It  would  have  been  nugatory  to  have  traversed  the  seisin 
o(  Bartholomew;  for  it  is  quite  clear  that  a  virttUe  ctgws 
is  not  traversable  (/)•  As,  therefore,  the  plaintifis'  tide 
is,  to  say  the  least  of  it,  imperfectly  set  out  in  the  deck- 


er) Tit.  «  Title."  (D),  16.  (e)  4  B.  Moore,  303;'  5.  C.  1 

(b)  1 1  Mod.  179.  Brod.  &  Bing.  631. 

(c)  Vin.  Abr.  tit.  "Title,"  (F),  I.  (/)  1  Wms.  Sauad,  23,  n.  & 
(rf)Tit  '*Plcding8/'pl.33. 
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ratknii  and  was  not  trarersable  by  the  defendant,  it  is  not        1828. 
aided  by  verdict. 

Lord  Chief  Justice  Best. — The  plaintiffs'  title  is  cer- 
tainly very  imperfectly  set  out  in  the  declaration ;  but  ifj 
after  verdict,  enough  appear  on  the  face  of  the  record  to 
warrant  the  finding,  it  is  sufScient.  It  is  quite  clear,  that 
where  the  assignee  of  a  reversion  sues  in  covenant,  he  must 
deduce  his  title  from  the  original  lessor,  and  shew  such  title 
in  his  declaration;  and  here  the  plaintiffs  have  in  fact  done 
s6.  Although  in  the  commencement  of  the  declaration  they 
bave  alleged,  that  Bartholomew,  one  of  the  original  lessors, 
who  survived  the  two  others,  was  seised  of  an  undivided 
moiety,  which  was  an  ambiguous  eicpression,  as  it  might 
apply  eidier  to  a  seisin  in  fee  simple,  fee  tail,  for  life,  or 
lor  years ;  yet  the  ambiguity  is  cured  by  pleading  over.  It 
is  further  averred,  that  Barihohmewy  being  so  seised, 
deviaed  the  premises  to  the  plaintiffs  in  fee,  and  that 
he  died  so  seised  of  the  reversion,  whereby  the  plain* 
tUh  became  seised ;  and  that,  while  they  were  so  seised, 
vrat  became  due  from  the  defendant.  Although,  there- 
&te,  the  plaintifi'  title  is  set  out  in  a  Confused  manner ; 
yet  sufficient  appears  to  shew  that  the  origbal  lessor  had 
a  title  to  the  premises  demised,  and  that  his  interest  was 
transferred  to  the  plaintiffs.  The  covenant  by  Paggeit, 
the  original  lessee,  for  the  payment  of  rent,  was  made  with 
Bartholomew,  his  heirs  and  assigns ;  and  the  plaintiffs  have 
shewn  that  his  interest  in  the  premises  was  vested  in  them, 
as  heirs,  t  am,  therefore,  of  opinion,  that  the  declaration 
is  sufficient  after  verdict. 

Mr.  Justice  Park,  and  Mr.  Justice  Burrouoh  con- 
curred. 

Mr.  Justice  Gaselee. — It  certainly  would  have  been  far 
more  correct  to  have  set  out  the  nature  of  the  seisin  of 

vv2 
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Bartholomew,  the  plaintiffs*  devisor,  at  the  cammeiice- 
ment  of  the  declaration;  but  the  plaintifis  have  aver- 
red that  he,  being  seised,  devised  the  premises  to  thefa 
and  their  heirs,  and  died  seised  of  the  reversion,  where- 
by they,  the  plaintiffs,  became  seised  thereof;  and  that 
whilst  they  were  so  seised  the  rent  became  due.  In 
the  case  of  WiUet  v.  Boscamb  (a),  referred  to  in  yiner^'s 
Abridgment,  an  heir  brought  an  action  of  covenant  against 
an  assignee,  for  rent;  but  it  was  not  set  forth  in  the  decla- 
ration, that  his  father  was  seised  of  any  estate  when  he  made 
the  demise,  but  only  generally, ''  quad  cum  demisit,^  &c.  It 
was  moved,  in  arrest  of  judgment,  that  the  declaration 
was  ill,  the  plaintiff  not  shewing  a  title  in  his  father ;  and 
on  Scisvc^e  v.  Hawkins  (fi)  being  referred  to,  where,  in 
debt  on  a  lease  for  years,  the  plaintiff  declared  that  bis 
father  was  seised  in  tail,  but  did  not  shew  when  the  estate 
began,  Lord  Chief  Justice  HoU  said,  "  the  case  of 
Scavage  v.  Hawkins  is  well  on  issue  joined,  because  it 
shews  the  father  was  seised ;  and  so  it  would  have  been 
well  pn  demurrer."  There,  too,  the  plaintiff  had  judg- 
ment, and  the  objection  was  raised  on  a  writ  of  error. 
With  respect  to  the  case  oi  scire  facias,  referred  to  by  f7- 
ner,  it  does  not  appear,  in  Brooke's  Abridgmeni,  or  in  the 
Year  Book,  whether  the  objection  was  raised  by  plea,  or 
on  demurrer,  or  after  verdict, 

Kiide  disoharig^*  . 
(•)  11  Mod.  1?9.  (h)  Cro.  Ctf.  67K 
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Jones  and  Another  v.  Studd.  Monday, 

J  HIS  was  an.  action  of  assumpsit  brought  by  the  plain-  Toadedsration 
tiffs  aa  indorsees,  against  the  defendant  as  the  drawer,  of  ^^^^^^J* 
a  bin  of  exchange,  dated  the  ^th  September^lSSSf  for  count <m a  bill 
857/.  10^.,  payable  to  one  Thomas  Lupton^  or  order,  at  with  a  count  for 
eighteen  months  after  date,  and  by  him  indorsed  to  the  SJ^^money 
plaintiffs.     The  declaration  contained  a  count  on  the  bill,  counu,  the  de- 

ti  ;  /.  1  11111-  1  It       fendant  pleaded 

as  well  as  a  count  for  goods  sold  and  deuvered,  and  the  —^  to  the  u- 
usual  money  counts.     Plea — as  to  the  second  and  subse-  quent'eountj,**" 
quent  counts  of  the  declaration,  except  as  to  the  sum  of  ""''^f  057*/*** 
8o7/.  10«.,  parcel  of  the  said  sums  in  those  counts  men-  io«.- 


I<U- 


tioned, — that  the  defendant  did  not  undertake  or  promise  ITEothe said 
In  manner  and  form  as  the  plaintiffs  had  above  thereof  JoT-^ha/after 
complained  against  hira ;  and  of  this  he  put  himself  upon  the  themakingofthe 
country,  &c. :  And, — as  to  the  said  sum  of  00 1  ^  10«.,  parcel  before  the  com- 
of  the  said  sums  in  those  counts  mentioned, — that  the  plain-  |he"airhedrew 
tiffs  ouffht  not  to  have  or  maintain  their  action  against  the  •*!"  ®"  'v  ^•» 

®  7  4-  Co.  for  that 

defendant  as  to  that  sum;  because,  after  themakingofthe  tamyandindorf 

said  several  promises  in  the  declaration  mentioned,  and  piaintifi,  to 

before  the  commencement  of  the  suit,  to  wit,  on  the  1st  fend«it*'waj*' 

April,  1828,  the  defendant  drew  his  certain  bill  of  ex-  'tiu  liable  on  it; 

and    Bi  to  the 

change  on  Messrs.  Fraser,  Livings  ^  Co.,  requiring  them,  promise  in  the 
eighteen  months  after  the  date  thereof,  to  pay  to  one  tioneSu^^lhiar"' 
Thomas  Lupton,  or  order,  the  sum  of  857/.  lOs.,  and  that  5S?I!**  '^^ 

^       '  '  '  MU  became  due, 

the  persons  to  whose  order  the  payment  was  to  be  made,  the  piaintiffi  in- 
indorsed  the  bill|  and  delivered  it  so  indorsed  to  the  plain-  persona,  to 
tiffs,  by  reason  whereof  the  defendant  became  and  was,  and  fc^d^t^as  rtiu 
still  is,  liable  to  pay  them  the  sum  therein  specified.     And  ^^^^   ^^  ^^ 

'  aflldavit  that  the 

this  &c.,  wherefore,  &c.:  And, — as  to  the  supposed  pro-  pieawas/aXit;— 
mise  and  undertaking  in  the^ri^  count  of  the  declaration  J^^  it  tote* 
mentioned, — that,  long  before  the  said  bill  became  due  and  ytrack  out,  un- 

^  leas  tbe  defend* 

payable^  to  wit,  on  the  1st  January,  1828,  the  plaintiffs  in-  «nt  would  con- 
dorsed  it,  and  directed  and  appointed  the  contents  thereof  it,  andunder- 
to  be  paid  to  certain  persons  to  the  defendant  yet  unknown,  ^^y  wi^^ 

tW9  days,  and 
to  take  short  notice  of  trial  for  the  Sittbiss  tftcr  tbe  Term. 
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1828.  and  delivered  the  biU»  so  indorsed,  to  them,  and  whidi  re- 
mained in  their  hands;  by  reason  whereof  the  defendant 
became  and  was,  and  is  still,  liable  to  pay  to  them  the  said 
sum  in  the  declaration  mentioned.  And  this  &c«,  where- 
fore &c. 

On  an  affidavit  by  one  of  the  plaintiffs,  that  the 
bill  of  exchange  on  which  the  action  was  brought,  was 
indorsed  to  them  by  Lupton,  within  a  few  days  after  the 
date  thereof,  as  a  security  for  the  payment  of  S57/.  10^.,  doe 
to  the  plaintiffs  for  stores  supplied  to  a  ship  of  which  the 
defendant  was  master;  that^  since  the  bill  became  due, and 
the  defendant  had  received  notice  of  its  dishonour,  he  had 
written  to  the  plaintiffs  requesting  their  indulgence;  that 
the  bill  had  remained  in  their  possession  from  the  time  it 
was  indorsed  to  them  by  Lupton  until  the  18th  February 
last,  when  it  was  sent  to  their  bankers  to  be  discounted, 
and  that,  when  it  became  due  and  was  dishonoured,  it  was 
returned  to  the  plaintiffs,  who  immediately  gave  the  bank- 
ers a  check  for  the  amount ;  that  the  bill  had  not,  in  any 
other  way,  been  put  in  circulation  or  negotiated  by  the 
plaintiffs;  that  it  had  not  been  out  of  their  possession  since 
it  was  returned  to  them  by  their  bankers,  until  they  sent  it 
to  their  attorney  for  the  purpose  of  enabling  him  to  com- 
mence this  action;  that  so  much  of  the  defendant's  plea 
as  alleged  the  indorsement  to  them,  the  plaintiffs,  on  the 
*  1st  Aprils  1828,  and  also  so  much  of  the  plea  as  al- 
leged the  bill  mentioned  in  the  first  count  of  the  declara- 
tion to  be  in  the  hands  of  persons  to  whom  the  plaintiffs 
were  stated  to  have  indorsed  the  same,  was  altogether 
false:  and  that  the  plaintiffs  believed  it  was  pleaded  for  die 
mere  purpose  of  creating  delay,  and  that  the  defendant 
had  no  valid  defence  to  the  action — 

Mr.  Serjeant  Taddy^  on  a  former  day  in  this  Term,  ob- 
tained a  rule  nUi  that  this  plea  might  be  struck  out,  on  the 
ground  that  it  was  calculated  to  perplex  and  harass  the 
plaintiffs,  and  to  put  them  to  expense. 
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Mr.  Serjeant  Jojie«  now  shewed  cause. — The  plaintiffit        1928. 
cannot  require  the  Court  to  decide  on  the  Talidity  of  this 
plea,  on  a  mere  affidavit  that  they  believe  part  of  the 
statement  therein  contained  to  be  false.    The  defendant, 
as  the  plea  is  framed,  did  not  require  a  rule  to  plead  seve- 
rd  matters;  nor  can  he  be  called  on  to  verify  his  plea. 
The  Courts  will  only  interfere  to  set  aside  a  plea  in  three 
^BMes^^^rti,  where  it  is  clearly  absurd  upon  the  face  of  it, 
or  raises  a  question  of  law  by  which  the  time  of  the  Court 
would  be  improperly  tdkea  up;  secondly^  where  it  is  cal- 
culated to  raise  issues  requiring  different  modes  of  trial; 
and,  kuify,  where  it  renders  it  necessary  for  the  plain- 
tUT's  BJUwnaey  to  consult  counsel. — Here,  however,  the 
plea  is  good  upon  the  face  c£  it,  the  defendant  having 
pleaded  the  general  issue  to  the  sefond  and  subsequent 
ONttita  of  the  declaration,  except  aa  to  the  sum  of  857/. 
IQs.  in  those  counts  mentioned;  and,  as  to  that  sum, 
that  he  drew  a  bill  to  that  amount  on  persons  who  in- 
dorsed it  to  the  plaintiffs;  that  they  had  afterwards  in- 
dorsed it  to  persons  unknown  to  the  defendant;  and  that 
St  waa  still  outstanding  and  remaining  in  the  hands  of 
the  indorsees*    That  is  a  question  of  fact  which  the 
Court  cannot  try  on  motion.     The  plaintifia  may  demur* 
In  Smith  y.Backwell{a)y  in  an  action  against  the  draw- 
er of  a  bill  of  exchange,  he  pleaded  the  delivery  of  wine  in 
satis&ction;  and  the  Court  refused  to  allow  the  plaintiffs 
to  sign  judgment  as  for  want  of  a  plea,  although  it  was 
ewom  that  the  plea  was  altogether  false;  and  Mr.  Justice 
.Pkrk  theresaid,  that  the  rule  lately  adopted  was,  "  that,  if 
a  false  w  sham  plea  were  calculated  to  raise  issues  requir- 
ing different  modes  of  trial,  or  were  so  ingeniously  drawn  as 
to  perplex  the  plaintiff,  or  make  it  necessary  for  his  attorney 
to  consult  counsel,  and  thereby  cause  delay  and  expense,  the 
plaintiff  might  sign  judgment  as  for  want  of  a  plea.'*    Nei- 

(o)  I  Moore  &  Payne,  a36;  iS.  C.  4  B\n%,  513. 
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139a        tfier  of  tlMMe.dbjeclioitt  apply  to  tke  praacnt  pks;  imd 
there  ia  oonaequeatly  no  ground  for  this  applicatioa. 

Mr.  Justice  Park  (ii).-^ThiB  plea  oerteinly  tends  to 
perplex  the  plamtifis.  The  caae  ot  Smiik  ▼•  BatbpM 
ia  altogether  distioguishahle,  as  the  defendant  tb»» 
(dea&d  aeeord  and  satisfactioD,  in  the  uanal  way;  and 
therefore  we  ooold  not  aay  that  it  was  fallacious  or  ficd* 
tioua  on  the  fistce.of  it*  The  affidavit  aiade  by  one  of  the 
plaintiflb  may  be  laid  out  of  the  question.  If  the  de- 
fendant had  required  a  rule  to  plead  deveral  matters,  and 
the  substance  of  tfana  plea  had  been  stated  to  us  (whidh 
we  0^d»  an  Smiik  v.  BaekweUib),  that  we  shouU  in  future 
reqQi¥e)»  we.  would  not  have  allowed  it  to  be  pleaded.  I 
a»i»  therefplKy  of  opinion  that  Una  rale  muat  he  made 
absolute;  or  the  plea  may  be  wilhdrawn«  on  the  t^nna 
of  the  defimdant!s  widertalcing  to  plead  iawiahly  wilhm 
two  dayfi^  and  1»o  take  abort  natiee  of  trial  (o^  the  Sittiqgi 
after  Terpu 

Mr*  Justice  BvnnotjetH. — It  is  endmt  tfaait  tbb  pjba  ia 
a  mere  ttiok,  and  calculated  to  mislead  and  hacaas  the 
pbintiffs.  If  it  were  lrue»  the  defendant  might  ATail  him- 
self of  the  facts  therein  stated,  undev  the  geneial  iaaue^ 
but  even  then,  it  would  not  affind  him  a  aid>stantial  defence . 
to  the  action. 

Mr*  Justice  GAtoUB.-«-It  appears  to  me  that  this 
plea  would  be  bad  on  demurrer,  as  it  ia  not  av^red  that 
the  bill  drawn  by  the  defendant  on  the  Ist  April,  fox 
857L  lOs.f  and  indorsed  to  the  plaintifis,  was  accepted  by 
them  in  satisfaction.  The  question  is,  whether,  taking 
the  whole  of  the  plea  together,  it  does  not  raise  difierent 
issues,  so  as  to  require  different  modes  of  trial.     The  last 

(a)  Lord  Chief  Justice  Besi  was  absent.       {b)  1  Moore  &  P.  536. 
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part  of  the  plea— that  the  plaintiffs  have  indorsed  the  bill         1828. 
to  persons  unknown  to  the  defendant,  and  that  it  remains      ^^*'' 
in  their  hands — is  clearly  in  the  nature  of  a  sham  plea.  v. 

The  application  to  set  aside  the  plea,  appears  to  me  to  be 
an  act  of  mercy  towards  the  defendant,  as  the  plaintiff  * 
Bug^t  have  signed  judgment  as  fbr  want  of  a  plea.  I  con- 
'  eurred  with  the  Court  in  their  decision  in  Smith  ^  Bad" 
weU,  on  the  ground  that  the  plea  there  was  the  common 
plea  of  accord  and  satisfaction,  and  involved  no  difficulty 
npon  the  face  of  it;  nor  was  it  so  subtilly  framed  as  to  re« 
qvdre  tlie  advice  of  counsel;  nor  did  it  raise  distinct  is- 
raes,  so  as  to  require  different  modes  of  trial.  Here, 
however,  the  plea  appears  to  me  to  fall  within  the  prin- 
ciple laid  down  by  the  Court  of  King's  Bench,  in  Blew^ 
iii  V.  Marklen  (a),  where  they  said,  *'  that  there  might 
be  occasions  where  they  would  not  enter  into  any  ques- 
tion as  to  the  troth  of  a  plea  of  judgment  recovered  pleaded 
in  the  usual  form,  upon  motion,  but  await  the  time  for 
producing  the  roll,  when  such  a  plea  would  be  regularly 
disproved ;  but  they  expressed  great  indignation  against 
the  abuse,  which  had  grown  up  of  late  and  was  continu- 
aHy  increasing,  of  loading  and  degrading  the  rolls  of  the 
Ccort  with  sham  pleas  of  this  nonsensical  nature,  making 
them  die  vehicles  of  indecorous  jestmg;  by  which  it  some- 
tanes  happened  tliat  the  time  of  the  Court,  which  ought 
to  be  better  employed,  and  was  sufficiently  engaged  with 
the  real  busmess  of  the  suitors,  was  taken  up  in  futile 
investigationa  of  nice  points  which  might  arise  on  demur- 
rer to  aoch  sham  pleas.** 

Rule  absolute. 

(a)  10  But,  237 
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1888. 
^owiay,  Radburn  V.  Monais  and  Another. 

in  order  to«bew  XlIIS  was  an  action  of  trover,  for  a  barge.  At  the  trial, 
wtldTu^LnJ-''  before  Mr.  Justice  Burrough,  at  GuHdAaU,  at  the  Sittings 
ceaiary  to  prore  after  the  last  Term,  the  plaintiff  claimed  the  barge  under 
immediate  inter-  a  purchase  from  One  Buckman,  whose  receipt  for  the  pay- 
rf  the  •uii.^or"*  D*cnt  of  the  purchase-money  by  the  plaintiff,  was  grren  in 
BMMt  derive  a  evidence.  The  defendants,  who  were  in  partnership  as 
from  its  deter-  barge^bttildcrs,  claimed  the  barge  under  a  person  of  the 
way  ortbeotber.  name  of  WtUon,  who,  they  said,  also  purchased  it  of  Bmd^ 
teS^«*for  a  *^'**  ^^  ^^^  ^^°™  *^  ^^  repaired  it.  For  the  pur- 
barge,  which  the  pose  of  supporting  the  defendants  claim^  BuehnanyrtA 

plaintiilh  claim-    ^  irr  &  ^       ^  >  ^ 

ed  under  a  pur-  called  as  a  witness,  whenan  objection  was  taken  to  his  com- 
A^nd  which**  Potency,  on  the  ground  of  his  baring  an  interest  in  the  re- 
the  de&ndanti    g^j  ^f  ^^  cause.    Ajoint  and  several  release otBuetmm, 

also  claimed  un-  '' 

der  a  purchase  by  Wibon  and  both  the  defendants,  was  then  tendered, 
they  alleged  to  and  it  was  objected  to,  as  it  had  only^one  stamp.  Another 
fiwm  i^'al^wM  '^Jc^se  was  then  tendered,  which  was  signed  in  Court  by 
called  as  a  wit-    the  defendant  Morris  alone;  this  being  also  objected  to,  a 

nesS|  when«  on 

an  objection  be-  Separate  release  by  Wib&n  was  then  executed,     ft  was  in* 

competency,  on  risted,  that  that  toowas  insufficient  to  restore  the  Competency 

SrefJTSetM*''"  ^f  J5wc*ma«;  and,  the  learned  Judge  being  of  that  opinion, 

released  by  the  Jury  found  a  verdict  fer  the  plaintiff,  damages  ISOI.  the 

releases  from  the  sum  proved  to  have  been  paid  by  him  for  the  barge. 

defendants  and 
W.i—Held,thit 

the  release  by  jfr.  Serjeant  Bompos,  in  the  last  Term,  obtained  a  rule 
competent  fiisi  that  this  verdict  might  be  set  aside,  and  a  new  trial 
granted,  on  the  ground,  that  the  testimony  of  Bmeknum 
had  been  improperly  rejected  and  ought  to  have  been 
received.  He  submitted,  that  the  defendants  had  no  re- 
medy against  Buckman,  as  there  was  no  existing  con- 
tract between  them ;  the  only  ground  on  which  the  de- 
fendants claimed  the  barge,  being  under  Wilson^  who  they 
alleged  had  purchased  it  from  Buckman.  In  Ward  v. 
Wilkinson  (a),  it  was  held,  that,  in  trover  by  ^.  against  £., 

{a)  4  Barn.  &  Aid.  410. 
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C.  wasacompetentwitnesa  to  prove  property  in  himself;  and  1838. 
Mr.  Justice  Holroyd  referred  to  Nix  v.  Cutting  (a),  and 
confirmed  the  doctrine  there  laid  down;  which  is  expressly 
in  point  There,  in  an  action  of  trover  for  a  horse,  a 
person  who  accepted  it  as  a  security  for  the  payment  of 
a  sum  of  money,  and  afterwards,  on  de&ult,  sold  it  to  th9 
defendant,  was  held  competent  to  prove  these  facts;  as 
the  verdict  coold  not  be  evidence  in  favour  of  the  witr 
nes8  in  any  case.  £ven  if  Bueiman  might  be  ccmsider^ 
as  an  interested  witness  in  the  first  instance,  his  com* 
potency  wsa  restored  by  the  joint  and  several  releases  of 
Wibtm  and  both  the  defendants,  which  only  required  on^ 
stamp,  as  it  applied  to  one  and  the  same  transactipn; 
aod,  although  it  was  es^ecuted  by  different  persons,  it  is 
immat^nal ;  for  a  general  relosse  given  to  a  debtor  by  several 
creditors,  requires  only  one  stamp;  and  here,  the  instrut 
ment  was  stamped  with  a  deed-stamp,  amounting  to  l/«  15«w, 
aa  required  by  the  statute  55  Geo.  3,  c.  IS^,  Sched.  Part  1. 
In  Gaotkan  v.  Forbes  (6),  where  several  under-writera  on  a 
poliqy,  entered  into  an  agreement  to  refer  the  cause  to  ar<- 
bitration,  it  was  held,  that  the  agreement  and  the  award 
ceqnired  each  but  one  stamp,  there  being  a  community 
of  interest  between  the  parties  in  the  subject-matter*  In 
Doe  d.  Copky  v.  Day  {c\  a  paper  containing  contracts 
by  several  persons  relative  to  different  things,  though 
stamped  with  a  skigle  stamp,  was  held  to  be  good  evidence 
as  to.one  of  the  contracting  parties,  because  the  stamp  ap- 
peared to  be  applicable  exclusively  to  his  name.  So,  an  as» 
a^mnent  of  the  prize-money  of  several  seamen  on  board  a 
privateer,  being  payable  out  of  one  fund,  requires  only  one 
stamp— JSoAvr  v.  Jardine  (d)*  At  all  events,  th^  separate 
release  by  Wiisom  to  Bueimanf  which  was  in  general  tenna, 
was  suflicient  to  restore  the  competency  of  the  latter,  as 


(a)  4  Tflimt.  18.  (r)  13  East,  241 . 

(6)  1  Mareh.  525 ;  5.  C.  6  Taunt.         (d)  Id.  235,  n. 
171. 
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18S8.        the  defetidante  daimed  under  mteMtdone,  aiidbidiio 
demafidi  direct  or  indkeet,  on  BuekmoH. 

Mr.  Serjeant  Wiide  now  shewed  eanse.  Bueimtm's  tes- 
timonj  WM  properly  rejected;  for  neilher  of  the rrieases 
tendered  at  the  trial  restored  his  ooBii>eteDcy«  He  was 
clearly  interested  in  llie  result  of  the  eaoae,  harring  a 
stronger  bias  in  farour  of  t^  defendants  than  of  the 
phintifF;  becMMie,  if  Ae  latter  had  succeeded,  the  defen* 
dants  Blight  have  recovered  agamst  Wik0n  the  valae  of 
the  barge  and  Ae  costs  incuiied  in  this  action^  and  WiU 
«wi  would  have  been  entitled  to  recover  agUast  BmokmoMg 
not  only  the  valne  of  the  hai^  and  theeosts  of  this  action, 
but  abo  the  costs  of  Wiban's  suit;  whereas,  if  the  defend- 
ants had  soceeeded,  AiefaMNswoiiUloidyhvsebeeBliiAie 
to  the  )4aintiff  for  the  vahie  of  the  barge^  In  Adamttm  v. 
Jarvu(a)f  the  pfadntifF,  aa  auctioneer,  sold  goods  fajethe 
order  of  the  defendant,  who  had  no  right  to  dsspoae  of 
them,  and  the  true  wraer  afterwards  recovered  agiainBt  the 
plaintiff;  and  it  waa  h^,  that  he  mi^  recover,  as  against 
die  defendant,  not  oidy  the  value  of  the  goods  veooveredby 
the  owner,  but  ako  theoosts  of  the  action  broogfat  against 
him  fer  the  recovery  thereof,  whidb.  was  alleged  by  way 
of  special  damage  in  the  declaratiun«  Here,  JSnthmmmfnm 
called  f<Hr  the  purpose  of  impeaching  the.  sale  nf  the  baige 
to  the  plamtiff;  and,if  the  latter  obtained^  verdict  aganat 
the  defendants,  the  record  wotdd  be  evideneeagainafc  Aaafc^ 
ma»9  in  an  action  by  them,  of  tbeaaount  of  Che  damagea  je> 
covered.  The  defendants  had  a  quidified  lien  on  the  batgs^ 
for  the  repairs  done ;  and  an  absohtte  lien  as  against  Pflbaffr 
and  both  the  plaintiff's  and  defendants*  claime  woidd  arise 
from  Buotman^  as  he  sold  the  barge  to  the  plaintili^  as4 
afterwMds  to  WiUom.  Akhough,  if  the  plainfiff  feiOe^w 
tlie  action,  the  verdict  would  not  be  evidence  against  jBaoi- 

(c)  4  Binif.  €6. 
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i/ylftt  it  would  be  evidence  forthe  defendants,  in  CMe  the  1108. 
plaintiff  8liould  recover.  Budtmath  tbereforei  was  an  in^ 
competent  witness.  But  it  has  been  said  that  his  com- 
pelenigr  was  restored  by  the  releases  tendered  at  the  trial. 
With  inspect  to  the  first,  WiUan  and  die  defendants  were 
diflefeot  parties*  and  had  distinct  interests.  It  was. a 
geneiad  release  of  the  respective  daims  of  particular  par-^ 
taesy  and  not  a  release  tooclnng  any  transactbn  wlnoh 
shewed  a  community  of  interest.  It,  therefore,  required 
liSQ  stamps  at  least.  The  three  releasors  remised  and  re* 
leased  to  Bmoknmn,  all  actions,  demands,  ftc,  which  they 
or  either  of  Hibuk  had.  It,  therefore,  operated  as  a  re- 
kaae  of  all  Joint  and  sepsrate  demands;  Wibim  lunriBg  a 
distinct  nghl  as  fitr  aa  he  was  concerned, ,  and  the  defend 
dents'  a  sepasnie  and  independent  right,  as  partners.  Al- 
though several  unde^^wnfeers  on  a  poHcgr  may  entf  r  into 
aAagHBesMnt  to  refer,  yet  it  ie  on  the  ground  that  ihey. 
have-ftjpiat  interest  in  the  subjecfr-matter,  and  are  all  bound 
to  eonftrgntte  in/ease  ofloss.  So,  priaetuioney  due  to  se- 
"senl  seamen  is  payable  out  of  one  ftund;  onthey  mayhem 
1^  joint  inteveat,  aa:  m  the  Whale  Fiabery,  where  each  re«- 
oofw-a  proportion  of  the  profits  of  the  voyage,  in  lieu  of 
wages.  With  respect  to  a  general  release  given  by  several 
evediton,  they  are  all  jointly  interested  in  the.fands  of  the 
debtor,  and  the  nuituality  of  the  release:  creates  tfae.Gon-*> 
sMhsirtiDHb  Here,  bsrwever,  these  wsas.no*  joint  fond  as^ 
between  Wibam  and  tbe  d^endanti,  and  no  joint  in<- 
tsreet  -to  be  released;  but  eaish  had  a  sepaniteand  di»» 
tisfttdaim.  As  to  the  second  rsleose,  it.  was  signed  by 
one  ot  the  defendniits  onlyi  and  hb  having  eaeeeuted  it 
Am*  himself  and  lus  partner,  could  not  operato  so  as  to. 
Usid  die  hitter.  The  action  was  brought  agsinst  the 
defendants  as  tort-feasors,  and  as  such  they  were  several* 
ly  fiable.  One  of  them  eeuld  not  have  datmed  oootribu- 
tion  from  the  other,  and  the  plaintiff  might  have  proceeded 
to  judgment,  and  levied  execution  against  the  defendant 
who  had  not  signed.    In  order,  therefore,  to  render  the 
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189&  fieleaae  bj  the  defendanta  validi  they  should  bodi  have  sign- 
ed it,  or  should  indiridually  have  released  the  witness.  The 
lost  releasei  which  was  executed  by  Wilson  alone,  was  not 
sufficiettt  to  restore  the  competency  of  the  witness^  for  be 
had  no  eertaim  interest  to  release.  The  plaintiff  had  com- 
menced proceedings  against  the  defendants  alone»  and  if 
be  recovered  from  them,  it  does  not  foUow  that  ff^Um 
would  sue  Buehmm.  If  WUtan  had  died,  the  defendants 
would  have  had  their  remedy  against  Buekma»t  as  tb^ 
would  have  sustained  a  damage  by  his  wrongful  act. 

Mr.  Seqeant  Bofnpoif  in  support  of  his  rule. — The  wit* 
ness  was  impcopedyrqected.  In  the  first  place,  there  was 
no  nterest  between  Buckmam  and  the  defendants,  of  which 
the  law  can  take  notice.  In  order  to  reqder  a  witness  in- 
competent, on  the  ground  of  interest,  he  most  have  an  taa- 
mediate  interest  in  the  event  of  the  suit,  and  not  a  remote 
or  probable  interest  In  case  the  plaintiff  had  recovered 
against  the  defendants,  they  could  not  have  sued  Bticjkman, 
Their  only  remsdy  would  have  been  by  an  aotion  against 
Wilson;  and  he  perhaps  might  have  been  entitled  to 
recover  against  Buckmam.  In  Carter  v.  Peorce^  the 
Court  said  (a)i  '^  that  die  bare  possibility  of  an  action 
bmg  brought  against  a  witness,  wa4  no  objection  to  his 
competency;*'  and  Mr.  Justice  Buller  said:  **  In, order  to 
shew  a  witness 'interested,  it  is  necessary  to  prove  that  he 
most  derive  a  certain  benefit  from  the  determination  of  the 
cause  one  way  or  the  other."  In  A  late  case  on  a  wananty 
of  aborse,  a  person  was  called  as  a  witness  who  hi|d  no  iss^ 
mediate  interest  in  the  result  of  the  esMse;  and,  altfaoi^ 
it  tdraa  objected,  that,  if  he  could  shew  that  the  haree  was 
unsound,  it  might  have  reference  to  the  previons  irartatt- 
ty,  yet,  it  was  held,  that  his  testimony  was  admissible,  al 
he  had  no  interest  in  the  evelit  of  the  suit,  and  that,  Ae- 
ther the  plaintiff  or  defendant  succeeded,  the  verdict 

(a)  1  Term  Rq>.  164. 


IN  THE  NINTH  YEAR  OP  OEO.  IV.  9^8 

eottid  not  be  given  in  evidence  either  for  or  agdmt  ham.  ^^^88. 
So,  the  ^tdict  in  this  case  could  not  be  given  in  evidence 
ftgainBt  Bmehnan  in  an  action  at  the  suit  of  Wiban.  In 
Abrahams  v.  Bunn^  Lord  Mansfield  took  a  distinction  be* 
tireen  mterest^  which  affiects  the  competency  of  a  wit<* 
nees,  and  ip^hteneei  which  goes  only  to  his  eredit  (a);  and 
bis  Lordship  referred  to  the  case  of  Bailie  v.  Wilsan, 
where,  on  the  proof  of  a  will  before  the  delegates,  they  were 
equally  divided  as  to  whether  the  objection  should  go  to 
the  competency  or  credit  of  tbe  only  witness  who  proved  a 
codicil,  subsequent  to  a  second  will,  setting  up  again  the 
first  will;  and  no  sentence  being  given,  a  commission  of  ad-> 
juncts  issued ;  a  majority  of  whom  held,  that  it  went  only  to 
die  credit,  and  sentence  was  given  for  the  first  will ;  and,on  a 
petition  for  a  commission  to  review,  the  case  was  fully  argued ; 
and  Lord  Hardwicke  gave  a  solemn  ojnnion,  widi  the  ma* 
jority  of  the  adjoncts,  '^  that  the  witness  having  administer* 
ed  under  the  first  will  as  agent  to  the  executor,  or  as  ex* 
ecntor  de  sM  tort,  and  being  liable  to  actions,  the  objection 
went  only  to  the  credit,  not  to  the  competency.*'  Here^ 
however,  the  witness  had  no  immeJ&ate  interest  in  the  re« 
nk  of  the  suit,  nor  was  he  liable  to  any  action  that  might 
arise  out  of  it;  and,  as  the  defendants  could  not  have  sued 
him,  as  there  was  no  privity  between  them,  he  wair  a  com* 
petent  witness  for  them  without  being  released.  The 
learned  Serjeant  was  proceeding  with  his  argument,  when 
he  was  atopped  by  the  Court. 

liord  Chief  Justice  Best.-*^!  am  clearly  of  opinion,  that 
dhe  defendants  could  not  maintain  any  action  against  Buek^ 
mtOL  In  case  the  plaintiff  had  recovered,  the  defendants* 
only  remedy  would  have  been  against  Wilson,  under  wliom 
they  claimed.  If,  therefore,  the  defendants  could  not  have 
sued  Buehnan,  no  release  by  them  to  him  was  necessary, 

(a)  4  Burr.  2254. 
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1838.  as  they  bad  no  right  of  action  against  him,  at  the  time  the 
release  was  ex^uted.  With  respect  to  WUstm,  I  very 
much  doubt  whether  a  release  froni  him  to  Bueknum  was 
necessary;  as,  if  it  were,  the  mere  possibility  of  an  exposure 
to  an  action,  even  after  a  hundred  persons  had  tried  the 
cause,  might  render  it  necessary  for  all  to  release  in  succes- 
sion. It  b  far  better  that  an  objection  to  the  competency  of 
a  witness,  on  the  ground  of  interest,  should  be  confined  to 
his  immediaie  interest  in  the  cause,  and  not  be  allowed  to 
extend  to  a  remote  possibility  of  interest.  But,  if  Wikom 
had  a  right  of  action  against  Buekman  at  the  time  the  re- 
lease was  executed,  the  release  was  sufficient  to  ex- 
tinguish it.  Although  a  party  cannot  release  all  causes 
of  action  that  may  arise  or  accrue  after  the  execution  of 
the  release;  yet,  if,  at  the  time  of  the  execution,  the  trans- 
action has  occurred,  or  the  amount  of  the  injury  out 
of  which  a  future  action  may  arise  against  the  party  to 
whom  the  release  u  given,  has  been  ascertained,  there  is 
no  reason  why  a  party  should  not  bar  all  rights  that  might 
accrue  to  him  in  respect  of  such  bygone  transaction.  A 
general  release  of  all  actions  and  causes  of  action  for 
any  matter  which  has  happened,  down  to  the  time  of  the 
release,  will  discharge  the  releasee  from  all  liability  depend- 
ing on  the  event  of  the  existing  suit,  and  will  operate  on  a 
transaction  already  past,  which  was  to  lay  the  foundation  of 
a  future  liability.  Here,  WUson  Ttleaaed  Buchnan  bom  Jl 
actions,  and  aU  cause  and  causes  of  action,  suits,  &c.,  which 
Wilson  then  had,  and  which  should  there-after  arise  by 
reason  of  any  matter,  cause,  or  thing  whatsoever,  from  the 
beginning  of  the  world  to  the  day  of  the  date  of  the  re- 
lease ;  and  the  witness  was,  consequently,  discharged  fron 
all  liability  depending  on  the  event  of  the  suit,  or  on  an  in- 
choate cause  of  action  then  existing. 

Mr.  Justice  Park. — I  cofliine  my  opinion  to  the  last 
point  only.     The  release  by  Wilson  to  Buekman  rendered 
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the  latter  a  competent  witness.  The  defendants  could 
not  have  sustained  any  action  against  him  if  they  had  fail- 
ed in  the  action  brought  against  them  by  the  plaintiff,  as 
their  only  remedy  was  against  Wilson;  and,  although  Wil^ 
9on  might  perhaps  have  been  placed  in  a  situation  to  sue 
Buckmdn^  yet,  as  he  released  him,  he  was  clearly  a  compe- 
tent witness  for  the  defendants. 

Mr.  Justice  Burrouoh  declined  giving  any  opinion. 

.'  Mr.  Justice  Gaselee. — It  is  quite  clear  that  the  defen- 
dants could  not  maintain  any  action  against  Buekman.  It 
is,  therefore,  unnecessary  to  say  whether  the  first  re* 
lease,  by  fFilson  and  the  defendants  together,  were  valid 
cnr  not;  but  I  am  strongly  inclined  to  think  that  it  was,  as 
it  related  to  one  single  act  in  which  all  the  releasors  were 
concerned.  The  liability  of  the  three  to  the  plaintiff,  de- 
pended on  the  validity  of  the  sale  of  the  barge  by  Buck^ 
man  to  Wilton.  They  may,  therefore,  be  considered  as 
standing  in  the  situation  of  parties  having  a  community  of 
interest,  or  subscribing  to  a  common  fund.  The  release, 
however,  by  Wilson  to  Buchnan  was  sufficient  to  protect 
the  latter  against  all  causes  of  action  by  the  former,  to  the 
date  of  that  instrument;  and  discharged  Buekman  from  all 
liability  for  the  tori  he  had  committed  by  selHng  to  Wikon 
the  property  of  another  person.  The  statute  of  limiCa^ 
tions  would  have  begun  to  run  from  the  time  of  the  sale  (a); 
and  as  Buekman  could  only  have  been  liable  to  an  action 
at  the  suit  of  Wilson,  the  release  executed  by  him  restored 
the  competency  of  Buchnan  as  a  witness.  This  rule,  there- 
fore, must  be  made — 

Absolute. 

(a)  See  Brown  v.  Howardy  4  B.  Moore,  508. 
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Mondt^f  Dixon  and  Another  9.  Hoyill  and  Another. 

The  piabtiffii  ^  "^^  ^^  ^  action  of  ossumpnt^  brought  to  recover 
^^€^d^n!  ^  freight  of  certain  timber  and  deals,  shipped  by  the 
dantf,  pursuant  defendants  on  board  a  vessel  called  The  Brothers f  of 
ing  to  effect  the  which  the  plaintiffs  were  owners,  and  by  them  delivered 
rocHS^rS  a*  *e  ^^P^  9f  Cf<M)rf  Hope;  as  also  the  sum  of  10/.  19*. 
should  be  to  the  paid  by  the  p^intiffs  for  the  insurance  of  the  timber.    The 

defendant!  j*-     ^  'f  *^ 

tirfaeiUm.  After  defendants  paid  the  amount  of  the  freight  into  Court. 
iSL^i?u!!l  di?"      At  the  trial,  before  Mr.  Justice  Gaseke,  at  GuUdhatt, 
fwidaiu  object-  at  the  Sittings  after  the  last  Michaelmas  Term,  it  ap- 

ed  to  reimburse  ^  *^ 

tothepiaintiffi  pesfcd,  that,  in  October^  1826,  the  defendants  offered, 

pdd^by  them,  through  the  plaintiffs*  brokers,  to  ship  a  quantity  of  tim- 

thaUhf^amti  ^^  ^^^  ^®^®  Consigned  to  the  Cape,  to  which  place  the 

of  the  under-  plaintiffs'  vcssel,  then  lying  in  the  port  of  XomJoji,  and 

writers  had  not         ■..#»•»  %  •»       %         itf»*i 

been  previouaiy  taking  m  freight,  was  bound ;  that  the  freight  was  accept- 
them  for  their  ^^»  ^^^»  ^^^^^  ^^  timber  was  put  On  board,  the  defen- 
^/]!^'\"TL       dants  instructed  their  broker  to  effect  an  insurance  on  it; 

Held,  thai  the 

piaintifl's  had  but  that,  the  surveyor  at  UoytTe  having  reported  that  the 
plied  wit/the  '  vcsscl  was  not  sca-wortby,  they  could  not  get  an  insurance 
!!^mcnt*"  effected,  even  at  the  usual  rate  for  a  second  clasa  ship; 
and  that  in  fact  they  could  not  procure  any  policy  to  be  un- 
der-written; that,  in  consequence,  the  defendants  insisted 
upon  taking  the  timber  out  of  the  ship;  to  avoid  which,  &e 
plaintiffs  agreed  to  become  the  insurers;  and  one  of  them 
wrote  the  defendants  the  following  letter: — 

''  Messrs.  jR.  HovUl  %  Sons, 

"  Gentlemen, — I  hereby  hold  myself  responsible  to  ef- 
fect an  insurance  for  your  goods  on  board  The  Brothers, 
Briggs,  Captain,  (Cape  of  Good  Hope),  value  300/.,  at  40*. 
per  cent.,  with  such  names  as  shall  be  to  your  satisfacticm, 
you  paying  such  premium.  Thoma.  l>»on,  Sf«,." 

''November  nth,  \8m. 

"  P.  S. — If  the  premium  of  second  class  insurance  should 
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exceed  40*.,  such  premium  as  is  given,  we  have  no  objec-        Ifias 
tiontopay.'  S.  HoviU." 

The  plaintiffs  accordingly  effected  an  insurance  in  the 
name  of  their, brokers,  on  ^'  timber  and  deals  valued,  at 
300/.,  and  ship,  &c.,  valued  at  700/./'  and  the  policy  was 
left  ill  the  hands  of  the  brokers.  The  ship  sailed  in  iVb- 
vember,  18^6,  performed  her  voyage  to  the  Cape,  and  af- 
terwards returned  home;  and  the  defendants,  having  re- 
fused to.  pay  the  plaintiffs  for  the  insurance,  the  present 
action  was  commenced.  No  evidence  was  give)i  by  the  de- 
fendants that  thpy  bad  made  any  application  or  inquiry 
as  to  the  names  of  the  under-writers;  but  it  was  contended, 
that  the  plaintiffs  should  have  sent  the  defendants  the 
names. of  the  persons  subscribing  the  policy,  for  their  ap- 
proval, before  the  insurance  was  effected ;  and  also,  that 
the  plaintiffs  had  exceeded  their  authority  in  causing  a  po- 
licy to  be  effected  on  ship  and  goods,  as  the  defendants 
only  required  them  to  effect  an  insurance  on  ike  goods. 
The  Jury  found  a  verdict  for  the  plaintiffs ;  and  leave  being 
reserved  to  the  defendants  to  move  to  set  it  aside,  in  case 
the  Court  should  be  of  opinion  that  either  of  the  above 
objections  was  well  founded — 

Mr.  Serjeant  E.  Lawes,  in  the  course  of  the  last  Term, 
accordingly  obtained  a  rule  nisi  that  this  verdict  might  be 
set  aside,  and  instead  thereof  a  nonsuit  entered,  or  a  new 
trial  granted;  and,  in  additioa  to  the  above  abjections, 
submitted,  that,  as  the  agreement  had  been  signed  by 
one  of  the  plaintiffs  only,  he  holding  himself  to  be 
individually  responsible,  the  action  should  have  been 
brought  in  his  name  alone.  But  the  Court  held  that 
there  was  no  foundation  for  the  latter  objection,  as  the  ac- 
tion was  not  founded  on  the  undertaking  alone,  the  freight, 
which  formed  part  of  the  plaintiffs'  demand,  having  been 

..  .         .    ,  ...    .X  X,  2..  .  •      I  r        \ 
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1828.         earned,  and  the  premiums'  of  insurance  having  also  bttn 
paid  by  them. 

Mr.  Serjeant  Wilde  now  shewed  cause.   There  is  no  pre- 
tence to  disturb  the  verdict  found  for  the  plaintiffs,  who  were 
entitled  to  recover  for  the  premiums  of  insurance,  as  money 
paid  on  the  defendants*  account,  they  hating  acceded  toAe 
terms  of  the  plaintiffs*  proposition  to  efffect  the  insurance  at 
40^.  per  cent.    Although  the  agreement  or  undertaking  is 
not  precisely  or  technically  drawn,  yet  it  was  the  evident  itt- 
tentioi^of  the  parties,not  that  the  names  of  the  tmder-^riters 
should  be  submitted  to  the  defitid^ts  for  their  approi^, 
previously  to  the  policy  being  dT^cted;  bttt  merely  that 
the  plaintiffs  should  secure  to  the  defendants  tiie  nataiiea  of 
such  parties  as  should  be  sattsfiictory  to  them,  and  saSdcBt 
to  indemnify  them  against  the  loss  of  their  goods,  ^  valued 
on  board  the  plaintiff^*  ship.    If  a  person  gt^e  an  order  to 
a  tradesman,  he  frequently  says,  that  it  shall  be  done  to 
the  satisfaction  of  the  party  giving  the  order.   So,  here,  the 
plaintiffs  undertook  thait  the  nam^  of  the  und^r-writers 
should  be  good  names,  or  sdch  kts  could  not  reasonably  k 
objected  to.    But  the  defendants  made  no  objection  to  the 
policy,  nor  did  they  even  require  the  plaintiff^  to  fiirtiBh 
them  with  the  names  of  the  under-writers,  until  aftor  tfce 
ship  had  returned  from  her  voyage  Jo  the  Cape.    They  had 
all  the  benefit  or  advantage  which  might  iirise  to  them  ftM 
the  insurance,  and  they  did  not  attempt  to  shew  that  aay 
one  of  the  under-writers  who  had  subscribed  the  pofiey 
had  become  insolvent,  or  was  not  sufficient;  and  if  the 
names  of  the  under*-writers  were  sabstantially  good,  the 
object  of  the  parties  was  completely  answered.     If  ^^^ 
plaintiffs  had  procured  the  policy  to  be  under-writM) 
.and  had  sent  it  to  the  defendants^  could  their  brok^rsliare 
gone  to  the  under-writers,  and  said,  tfaot  their  principala  did 
not  consider  their  names  to  be  suffieieM^  and'  tbat'tb^y 


IN  THE  NINTH  YEAR  OF  GEO.  IV.  659 

would  not  trust  them?    This  case  may  be  assimilated  to  a        1828. 
case  wbere  a  party  undertakes  to  pay  for  goods  by  a  good 
or  satisfactory  bill.    The  policy  was,  in  fact,  subscribed  by  • 
under-writers  of  undoubted  respectability.     Although  it 
W9a  olgected  at  the   trial,  that  the   plaintiffs  had  ex- 
.celled .  their  authority,  in  having  effected  an  insurance 
QD,  ship  aa  w^  as  gpods^,  yet^  as  the  interest  in  the 
latien  w^a  declared  to  be,  on  timber  and  deals  valued  at 
.  SOOL9  the  defendants,  might  have,  brought  an  action  on  the 
policy,  avieinri^g  the  ii^terest  in  the  timber  to  be  in  them ; 
an^tth^y  might  ha^ve  recovered  to  the  amount  of  the  value 
.-atuftiod  in  the  poHcy.  .  It. is  quite  clear  that  ship  and  goods 
.[QU^y  be  injured  by, 01^  policy:  aqd,  although  the  goods 
iflliiy'bAkmg  tasev^esal  person9,,yet  thpy  have  ea^ch  a  right 
..iai$ue  in  case  of  loss«    The  defendants  havo  had  all  the 
.bm^ioi  the. insurance;  and>  as  the  plaintiffs  effected  it 
:  an  ./(heir  account,  and)  paid  ,the  premiums  accordingly , 
'.Ih^y  wer«  elear^  entitled  to  recover. 

„'  Mr«'3pijea|it  E.l^mDes.^  insiipport  of  his  rule. — There 
<ei#'be  Qp.4oi9bf  ^».  to  the  legal  coostruction  to  be  put  on 
.4ie^  plaintiffs'  agmement.  It  is  express  in  terms :  and, 
^vtbenitiacoDsiderfid  that  the  defendants  coidd  not  pro- 
\€we  ai^  ipsur^nce  %q  be  effect^  in  consequence  of  the 
.f^iAliffs^at^p  being  reported  not  sea-worthy,  there  can  be 
•  .00  douM*  The  plaintiffs  undertook  to  effect  an  insurance 
vitfvauoh  name9  as  $houI4  b?  to  the  defendants*  satisfaction. 
I^  waa  far  £ronii  probable  that,  under  the  circumstances,  the 
p<^y  would  be  subscribed  by  respectable  or  responsible 
wideivwriters:  attd,  therefore,  the  defendants  were  entitled 
to  require  that  the  names  to  be  subscribed  to  the  policy 
should  be  to  their  satisfaction.  The  plaintiffs  were,  at  all 
events,  bound  by  their  agreement  to  furnish  those  names,  be- 
fiore  they  could  be  entitled  to  demand  the  premiums  from 
the  defendants.  There  is  a  wide  distinction  between  satis- 
faetieo  promised  by  a  party  in  general  terms,  or  for  a  special 
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purpose.  The  statute  5  Geo.  Z,  c.  30|  &  IQ,  requices  a 
bankrupt  to  answer  to  the  stUirfadion  of  the  coounissionr 
ers :  and  Lord  Chief  Justice  Abbott ^  in  deUvfiriilg  the 
judgment  of  the  Court,  in  DoMiodl  r^  Impey^  add  0>)« 
'^  The  words  are,  to  the  satisfaction  of  tie  eommiseiotierSf 
not,  as  ought  to  be^  or  as  reasonablf^  might  be,  to  the  saHs- 
faction  of  the  commissioners,  not  satirfactory  generally, 
but  satisfactory  to  the  commissioners:  so  that,  by  the  very 
words  of  the  section,  dieiconikinisfikmeraare  autboHzed  to 
commit,  if  the  party  shall  not  ftilly  answer  to  their  scOUfae* 
tion,  all  lawful  questions  put  to  hiuk'*  la  Hdrsby  r»  Heir 
bot  (&),  an  award,  that  one  of  the  parties  should  be  bounds 
with  such  sureties  as  the  other  sfaonld  iq^prove,  and^that  tfaej 
should  then  sign  mutual  veleasea,  was.  held  not -to  h^Jbsed; 
<m  the  ground  that,  ifi  the  party  disapproted. of  thfi  suMlTft 
he  need  not  sign  the  release.  In  Humphries  v.  Car^afho  {fi\ 
where  a  broker  sold  to  die  plaintiff  on  a  Satmrday  cevtain 
goods  of  the  defendant,  for  stipulated  prices,  a^bjeot  totb? 
plaintiff's  approval  of  the  quality  upon  the  Mwday  Sal- 
lowing; it  was  held,  that  it  was  not  a  mere  oflfer  tO;  seUi,  but 
that  the  buyer  had  the -option  of  tem^mifimg  the  purobaae 
on  the  Monday;  and  that  the  contract  would  be.bindiii^ 
if  not  disapproved  before  that  day  bad  eg^pired.  So*  here, 
the  plaintiffs  undertook  to  e£%ot  the  insurance,  and  to  cause 
the  policy  to  be  subscribed  with  isueb  names  aa  the  defen- 
dants should  approve  of  or . be  satisfied  with;. 'and  the. 
latter  hi4  no  opport^iity  of  asfserfi^iDiflg  thQ>name^  of  tfai^« 
under^writers  prpnously.  to  tbe^Qpnun^acQment'qf  tbe  4^}^ 
tion,  as  the  policy  remaned  in  the  hands  pf  tb,e  plaintiffs' 
brokers ;  nor  could,  the  defendants  be  sfd^fied  with  diem 
unjtil  they  had  seen^ifndajyfroped  of  thei^.  The  {defend- 
ants,, in  fact,  did  not  know  .^t  any  pplip^y  Iv^^.  l>e^,  in- 
fected; and,  it  £^ppear?4  &(;  th^.  trial  to  bav^  l>een  doiw 
in  the  name  of  the  plaii^tiffs'  brokers,  aqd  effected  on  s^g 

,  {a)  1  Barn.  &  Cress.  173.       {h)  3  Mo4. 272«       (0 16  East,  45. 
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Knd  goodff,  in  which  the  plaintiffs  exceeded  the  authori- 
ty  given  them  by  the  defendants.  That  unnecessarily  in- 
creased the  number  of  the  under-writers,  and  consequently 
also  the  difficulty  of  recovering  in  case  of  a  loss.  If  a  party 
order  another  to  take  for  him  a  houfie  containing  a  given 
number  of  rooms,  he  will  not  be  justified  in  hiring  a  man- 
sion with  double  the  number. 

Mr.  JFustioe  Park  (a). — ^This  is  an  application  to  the 
Court  to  set  aside  the  verdict  found  for  the  plaintiffs,  on 
two  grounds. — Fhst^  with  respect  to  the  construction 
sought  to  be  put  by  the  defendants  on  the  plaintiffs* 
agreement,  I  am  of  opinion  that  there  is  no  ground  for  the 
objection.    One  of  the  plaintiffs  thereby  undertook  to  hold 
himself  responsible  to  effect  an  insurance  on  the  defen- 
dants* goods,  on  board  I%e  Brothers,  valued  300A  at  40«. 
per  ceni.^  with  such  names  as  should  be  to  the  defendants* 
satisfaction,  they  paying  such  premiums.    It  has  been  in*- 
ststed,  that  it  was  the  duty  of  the  plaintifis,  previously  to 
efi^ting  the  insurance,  to  transmit  the  names  of  the  under* 
writers  to  the  defendants,  for  their  approbation.    But,  I  am 
of  opinion,  that  the  agreement  requires  no  such  thing.    It 
was  competent  to  the  party  insured  to  have  sent  or  called 
for  the  names  of  the  parties  subscribing  the  policy;  and,  if 
there  had  been  any  objection  to  them,  they  might  have  re- 
quired a  further  assurance.  But  the  plaintiffs  did  not  under- 
take to  send  the  defendants  the  names  of  the  under-writers. 
They  merely  undertook  that  they  should  be  competent  to 
pay  in  case  of  loss.    The  insurance  was  effected  in  Novem" 
bet,  18M,  and  the  voyage  to  the  Cape,  which,  in  the  usual 
course,  is  a  seven  months'  voyage,  was  successfully  per- 
formed.   The  defendants,  during  the  whole  of  that  period,' 
never  requited  the  names  of  the  under-writers  to  be  iur- 
nishi^  to  them;  but  laid  by  and  had  the  benefit  of  the  in- 

(a)  Lord  Okitif  Jostice  Be$t  wu  absent. 


ei  by  the,  plAiatijS9  A>r  Uff^pcjipy,,  by  w^ucbtb^fjicor . 
perty  wm  p;ro(ected  during  ^^  wjipl^  o^  |tb^,  voynger 
It  baft  baen  coiijteoiled  }^  my  b^otl^r  ^  Zf^^ef^.^ttW 
wood  ^aUffaction  io  tb^  agreeineniu  must  be  T/^d  a^  ^^ 
pri^j^tion:  but  a  pai;ty  nay  b^'safiffiyad  w^lbput.^tu^l^.. 
provaU  ,  la  Thirsby  v.  ffeUpit.fhe.jfauppj  i^ai^ .^.b^.^iaupd 
witb  sucb  sureties  as  the  other  al>ouId  fytprov^^   ^Sq^.  in 
Humpfifiesy.  Carvaiho,  the  sale  was  made  on  a  Saiurday, 
subject  to  the  purchaser's  approval  of  the  quality  of  the 
goods  on  the  Monday  following;  and  it  was  most  properly 
decided,  that  he  had  the  whole  of  that  day  to  make  his 
election.    As  to  the  case  of  Doswett  v.  Impey,  it  cannot 
be  edisidered-aoalogcrus  to »tfae >pr^eiiti< asi dteferoi  tbe-eam^  i 
missidiieris'  were'dutboiiMd^  bj!  stMtnto^Uicaafgdifmsf'ftit* 
son  who  should  refuse  to  answer  to  their  satiifiiotMiii 
wbicl^  jcanuot  bear  the  most  distant  alliance,  to  thecaM^ 
of  a  contract  by  which  a  p^y  ei^g;ag9S  to  hold  hims,dif 
responsible  to  effect  m  insuraBc^  wUb  suc|i  names  a#i 
shall  be  to  (the  ^tisfactlon  of  the  paily  uwure4,-T-The^, 
second  ol]uection  is  equaUy  upt^z^ible*    T^e  iqsmraiice  was 
effected  on  the  goodf ;  and»  althoi^^i  tibe  policy  ri^n^aiaed  - 
in  tbft  hands  of  the  plaintiffs' brokers,  still  tbe  defendants 
might  have  sued  and  recovered  upqn  it,  averring  the  ^i- 
terest  in  the  goods  to  have  been  in  fhejmselv^^;  and  tbie 
Vokers  might  havebeen  compelledi  to  piroduce^tl^e  policy,. 

for  the  purpose  of  the  defendant^'  suing  upon  it.  . .  ,^ 

• 

iff^  justice  fiuKR0U6iHi-^I  confess!  did  i^ot  understand  . 
thenature  of  the  olgefri^ons^  when  the  application  was  jaj^ii^ 
If  I  had^  I  should  not  have  cpncurred  in.gi;aiiting^ha.rul^.. 

Mr«  Justice  Gaselee.— In  justice,  there  can  be  ng  doub^ 
but  that  the  plaintiffs  were  entitled  to  recover.  The  de- 
fendants had  the  benefit  of  the  poHcy ;  and  if  the  plaintiffiB 
had  neglected  to  cause  the  insurance  to  be  .effected,  they 
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would  faaye  been  luible  on  their  agreement.  Although  the  1828. 
defend&ntfi  might  have  had  a  right  to  require  the  plaintiffs 
to  gtre  them  the  names  of  the  under-writers,  within  a  rea- 
sonable time  after  the  making  of  the  agreement^  or  might 
hare  objiscted  to  the  policy  before  the  commencement  of  the 
voyage;  yet,  as  they  laid  by  so  long,  and  made  no  applica- 
tibti  until  after  the  return  of  the  vessel,  it  is  now  too  late 
for  them  to  raise  the  objection. 

Rule  discharged. 


DouoLAff  and  Another,  AsQignees  of  Stein,  Smith  &  Co.,      Tuesdav 
Bipikrapts^iTw  FoKBBST,  Exeeutor  of  Jamjbs  HuNXfin,     May  nth. 
«idki06ated; 

xinS  was  an  action  of  assumpsit^  founded  on  two  Scdich  JiswHpiune$\ik 
decrees.  The  declaration  contained  iwetay-nine  counts.  ^,^^J^'on 
The  >5r*f  stated— "  That,  heretofore,  to  wit,  on  the  25th  a  ^w/c*  deciee, 

.  •^        ,  ,     .  obudned  in  ab- 

Pmruarj/t  1802,  a  certain  decree  was  made  and  pronounc-  senceagdnata 

ed  in  and  by  the  Court  of  our  Lo^d  the  then  King,  before  2S[*fOT  fdcbt 

tHfe  Lords  of  Councfl  and  Session,  at  EdhtburgJi,  in  that  ^S^**^ 
part  of  the  United  Kingdom  of  Oreat  Britain  and  Ireland    Wherea&©/c* 

csM^A  Scotland y  to  wit,  htLondan^  in  and  concerning  a  interest  to\/" 

certain  action  then  depending  in  the  same  Court,  at  the  J^t^fixlhf  dme 

inkance  of  John  Stein,  Thomas  Smith,  Robert  Stein,  James  *"">«  '^»>'<^*»  J*  *» 

to  run,  it  ii  pay« 

Stein,  and  Robert  Smith,  before  they  became  bankrupts,  able  from  tiie 
against  the  said  James  Hunter,  whereby  the  Lords  of   *Noa^oncaa 
Council  and  Session  aforesaid  did  then  and  there  decern  *>«?«*atained 

against  a  party 

and  ordain  the  said  James  Hunter  to  make  payment  to  •»  executor,  un- 
the  said  John  Stein,  Thomas  Smith,  Robert  Stein,  James  upon  himteif  to 
St^n,  and  Robert  Smith,  before  they  became  bankrupts  as  JJ^^roTS'tte 
aforesaid,  of  a  certain  sum  of  money,  to  wit,  the  sum  of  ^^'^  Therefore, 

'  •^  where  a  teitator 

died  abroad 
nMm  chat  ill;  yeafi  bcfora  the  coDuaenceinent  of  the  siiit*  byt  hisezieculor  In  this  country  had  not 
proved  the  wfll,  nor  in  any  manner  acted  as  executor  until  wiihm  six  years: — Held,  that  the  tta- 
latft  tf'  linltatlons  was  no  bar. 
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2^i^  4*7/;  H9. 8rf.,  fcteriiilg  mdney  of  Great  JBrtfowi,  Md  aimtia! 
renti  drat  is  to  say,  legal  interest,  thereof/  from  a  certtun 
day,  to  wit,  the  18th  November,  1801,  taiA  untfl  payment, 
together  with  the  sum  of  SO/,  of  like  sterling  moneys  -as 
the  expense  of  process,  besides  the  sum  of  1/.  Os.  Ofa£,  ster* 
ling  money  of  Oreai  Briiain,  being  the  ferll  dues  of  ex- 
tracting ihat  deeree  {  aB  by  the  said  decree,  retnaimng  in 
the  said  Court  of  Session,  Bit  Edi$Unergh  aforesaid,  Inote 
fully  appears}  whkh  said  decree  remains  in  foil  force 
and  wholly  unsatisfied :  whereby  the  said  James  HufHer, 
in  his  life^time,  beeamis  liable  to  pay  to  the  said  JohnSteh, 
Tiomas  Smith,  Robert  Siein,  James  Stein,  and  Robert 
Smith,  before  they  became  bankrupts  aa  libresaid,  the 
said  sums  of  money  so  decreed  to  be  pdd  as  aforesaid,  to- 
gether with  such  interest  ail  aforesaid,  on  the  said  sum  of 
447/.  &»  SdL,  according  to  the  said  decree,  i^hen  he  die 
said  James  Hunter  should  be  thereunto  aftet wards  re- 
quested; and,  beifig  so  liaMe^  the  said  James  HMer,  in 
his'life^tinie,  in  consideration  thereof,  t6  wit,  on  di6  said 
S5th  February,  1802,  to  wit,  at  London  aforesaid,  under- 
took>  and' then  a«d- there  fedfihfully  promised  the  nsHtMn 
Stein,  Thomas  Smith.  Robert  Siein,  James  St\fin,RaiR^ 
bert  Smith,  before  they  became  bankrupts  as  afbressid,  to 
pay  them  the  said  sums  of  money  so  decreed  to  be'  p<dd  as 
aforesaid,  together  with  such  intereiit  as  aforesaid,  when 
he,  the  said  James  Hunter,  should  be  th^r6uMo  after- 
wards requested." 

The  next  fouroounts  were  upon  the  same  decree,  vary- 
ing the  amount  of  the  sum  decreed  to  be  paid,  as  also  the 
date  of  the  day  from  which  ifit^est  was  payaMe;  and  in 
allof  whidfe^ha  ^roYni^a  were  laid;  by  Hunter  in'Ms  Kfe* 
time,  ioStepnrySmUh,  %  Coi  before  theylieoaiBtfe  bs^knipts', 
as  in  the  Jirst  count. 

The  three  next  counts  stated,  that  Hunter  was  indebted 
to  Stein,  Smith,  ^  Co.,  for  lAoney  diie  and  bWing  uilder  de 
decree;  as  also  formottey  lent,  and  fo^intcf^i;  hyiAg&c 
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promise&fubdfore. 'Ajid  the ninii count m^onnntiMoviit        1828. 
stated  between  Hunierin  his  life-timej  land  Siein^  Smthi  ^ 
Co*  before  they  became  bankrupts. 

The  tenths  eleventh,  twelfth^  ihifteenthf  fourteenthi  and 
^fifteenth  oounts  were  on  the  same  judgment,  laying  the 
promises  by  tbe  defendant,  as  execntor,  to  the  plaintiffsv 
as  assignees,  after  the  death  of  Hunter ^  and  ftfter  the  hank-* 
ruptcy  of  Stein,  Smith,  ^  C9. 

The  War^eii^Acaunt  wasfounded  on  a  decree, — "  whereby 
the  Lords  of  Council  a^id  Session  decerned  and  cordain^ 
the  said  Jatne^  Hw^er  to  make  i>^yment  4k>  the  said  jRo- 
bert  Smithy  before  he  became  bankmpt,  of  the  sum  of  75/. 
sterling  money,  and  annual  rent,  that  is  to  say,  lawful'in«^ 
terest  thereof,  from  a  certain  day;  to  wit^  the  18tli  No^ 
V€mb0f$  1801,  apd  until  payn:ient|  together  with  the  sam  of 
SOL  of  like  sterling  xaon^y,  as  the  expense  of  pJK>Gesd,  be^ 
sidies  the  sum  of  IL  7««  "Jld.  steiflbig  money,  being  the  fiill 
expense  of  extracting  that  decree  f'^^aad  laying  tlie  pro« 
mlse  by  Hunter  in  his  life^time^  to  SmtiA  befove  her  became 
bankrupt. 

The  next  five  counts  were  on  the  last»mentioned'decvee> 
varying  the  funpuqt»  and  the  dates  of  payment  of  interest ; 
and  laying  the  promises  as  in  tbe  sixieenik. 

Then  followed  a  count  for  money  due  on  the  decree,  a 
cQAUit  for  money  lent,  and  an  account  stated ;  each  layingi 
the  pix)mise.  aa  in  the  last,  six* 

The  twenty 'fifth  count  set  forth  the  decree  as  in  die  4ix^ 
temUhi  laying  the  promise  by  the  defendant,  as  executor, 
to  the  plaintiffs,  as  assi^iees^  after  the  death:  of  Hunter, 
a«d  s^r  the,  bankruptcy  oi  Smith.    - 

Tbea  foUowed  .eouats  for  money  lent^  had.  and  receive 
ed^  and  intprestj  and  an  account  stated;  laying  lifae  pro^ 
mises  as  in  the  twenttffifth  count. 

To  this  declaratjipn,  the  d^^jEendaqt  ploaded^-^rs^^  the 
gei^ral  i#fj^e  ^p  thfi  vv)^l^  dPcl^atipn».fM>*  '\  that  Hunt^, 
in  his  life-time  did  not,  nor  did  he,  the  defendant,  since 
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the  death  of  Hunter,  undertake  Slc:"— Secondly,  as  to  the 
fifteen  first  counts  of  the  declaration,—"  that  the  said  several 
causes  of  action  therein  mentioned  did  not  accrue. to iS^etn, 
Smithy  ^  Co.  before  they  became  bankrupts,  or  to  the 
pl4intifi*s,  as  assignees,  or  to  any  or  either  of  them,  at  any 
time  within  six  years  next  before  the  commencement  of  this 
suit ;"  and  lastly, — as  to  the  last  fourteen  cbunis, — "  that 
the  causes  of  action  therein  mentioned  did  hot  accrue  to 
Smith  before  .he,  became  bank^ppt,  or  to  the  pladntiffs,  as 
assignees,  at  any  time  within  six,  years,  Sec." 

The  plaintiffs  added  Si  similiter  to  the  ^rst  plea,  ani 
replied  to  the  second, — as  far  as  the  same  related  to  the 
several  cajuses  of  action  in  the  first  nine  cbunts  of  ^th^  de- 
claration mentioned,-^-"  that  the  said  James' Hunter,hetort 
and  at  ^he  times  when  thq  said  several  causes  of,  action  in 
those  counts  respectively  mentioned  accrued  to  the  mA  Mr^ 
Stein,  Tlumas  Smith,  Robert  Stein^  James  Stet^,  iand  Aobert 
Smith,  as  therein  mentioned^  w^s  m  parts  teybiid  the' seas, 
to  wit,  in  the  East  Indies,  and  so  remained  and  continued 
from  thence  coi^tinually^  until  h^  the  said  Jame^  Hunfer 
afterwards,  to  wit,  on  the  8tli  Pecember^  ISX'/i  dieil  jn 
parts  beyond  the  seas  r  and  that  they/  the  plaintifis,  as 
assignees  as  aforesaid,  sued  out  their  writ  of  cafia$  od 
respondendum  ip  this  cau^e,.  and  brought  their  said  suit 
thereupon,  against  the  defendant,  as  executor  as.aforesaid, 
within  six  years  next  after  he,  the  defendant,  first  took 
upon  himself  the  burthen  of  the  execution  of  the  last  wiQ 
and  testament  of  the  said  James  Hunter,  in  Great  Bntaifit 
(he,  the  defendant,  having  been  ever  since  the  death  of 
the  said  James  Hunter,  and  still  being,  the  only  person 
having  lawful  power  and  authority  to  execute  the  said  last 
will  and  testament  in  Great  Britain,  and  there  hating 
been,  at  and  since  the  death  of  the  said  James  Hunter,  no 
other  executor  in  Great  Britain  of  the  said  last  will  and 
testament) ;  and  this  &c.,  wherefore  &c.  :'*—  and,  as  to  so 
much  of  the  said  second  plea,  as  far  4s  the  same  relates 
to  the  tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and 
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fifleenth  counts^ — "  that  the  said  several  causes  of  ac-  1828. 
tion  in  those  counts  n^entionedj  and  each  and  every  of  dwolas 
thcm^  did  accrue  to  the  plaintiffs,  as  assignees  as  aforesaid, 
within  six  years  next  before  the  commencement  of  this  suit:*' 
on  which  issues  were  joined*  And,  as'  to  the  said  plea, 
so  far  as  it  related  to  the  said  several  causes  of  action 
in  the  sixteenth,  seventeenth,  eighteenth,  nineteenth, 
twentieth,  tw^nty-first|  twenty-second,  twenty-third,  and 
twenty-fourth  counts, — "  that  the  said  James  Hunter ^ 
before  and  at  the  times  when  the  said  several  causes  of  ac- 
tipn  in  those  counts  respectively  mentioned  accrued  to  the 
said  Robert  Smith  as  therein  mentionedi^  was  in  parts  be- 
jond  the  seas,  to  wit,  at  &c.,^'  (as  before) :  and,  as  to  the 
said  plea,  so  far  as  it  related  to  the  said  several  causes  of  ac- 
tion in  the  residue  of  the  said  declaration  mentioned — 
•*  tbil^  the  said  several  causes  of  action,  and  each  and  every 
of  them,  did  accrue  to  the  plaintiffs,  as  assignees  as  afore- 
3aid,.within  six  years  nextbqibre  the  commencement  of  this 
suit  :**,on  which  issue  was  also  joined. 

^he  defendant  adde4a^W/f7^  to  the'replicatioh  to 
the  second  and  last  pleaj  so  far  as  the  same  related  to  the 
tenth,  eleventh,  twelfth,  thirteenth,  fourteenth,  and  fif- 
teenth, and  also  to  the  five  last  counts  of  the  declaration. 
And,  as  to  the  first  nine,  and  the  sixteenth,  seventeenth, 
eighteenth,  nineteenth,  twentieth,  twenty-first,  twenty- 
;second,  twenty-third,  and  twenty-fourth  counts,  rejoined, 
'^  that  the  pi  lintifis  did  not  sue  out  their  said  writ  of  copo^, 
and  bring  their  suit  thereupon  against  the  defendant,  with- 
in six  years  next  after  he  took  upon  himself  the  burthen 
of  the  execution  of  the  last  will  and  testament  o(  ttunter:"^ 
upon  which  issue  was  joined. 

At  the  trial,  before  Lord  Chief  Justice  Besty  at  Guild' 
iiUlf,  at  the  Sittings  after  the  last  Trinity  Term,  it  appear- 
ed that  Hunter f  the  defendant's  testator,  a  Scotchman  by 
birth,  in  January ^  1799,  was  indebted  to  Messrs;  Stein  ^ 
Co*y  merchants  in  Edinburgh ^  in  the  sum  of  ^^T/l  Gs.  3d. ,  and 


1828.  4d  5M/f ,  ioncr  of  that  firm,  ki  7^.,  onf  the  balidce  of  acconnts 
between  tbeIn(^  anMi  lliat,  on  the  Slat  ilfdy  ahd  Ae  Ilth 
t/ivii^  in  thtt  yetr,  fae  adraittcfd  that  those  silins  were  due; 
that  fae  shovtiy  aftenrafde weirt  to  /ndm,  frotn  which  country 
jhe  neTer  retoraedi  but  died  llie^e  on  the  f  1th  December^ 
1817^  leaving  property  in  SeoilUnd^  rh.  A  ^weBiirg-house, 
id.  which  Us  father  lived  pretiotisljrto  his  d^th,  aiid  also  an 
beritaUe  bcsd.  The  r^peetWe  deaths  cf  Hunter  i  father 
and  mother  were  furoved,  as  abb,  ttiat  he  Was  entitled  to  this 
property  as  heur-at-law.  In  Febtuaty,  I  SOS,  two  decrees 
were  pvonounced  against  hiih  for  these  two  sums,  m  the 
Court  of  Se^ion,-oi¥e  at  the  iii^taticef  of  Messrs.  Si^Wx  jr 
Cck.i  and  the  other  at  the  in^arfce  of  Smith,  llie  first 
decree  was  as  fbUows:-^^ 

''  At  JBd!M»r;Av«he  SSdi  day  of  PehiHiary,  ISOiS,  anent 
the  amnmcaM  and  action  raised,  intended,  and  pursued,  be- 
fore the  Lords  of'  Council  and  Ses^ioYi,  at  Che  instance  of 
Messrs.  Stein^  Smithy  f  Co.j  merchants  in  London,  and 
WaUmn  InglU;  writer  to  the  signet,  their  mandatory, 
agaiimt  JwMe^  Hunter,  son  of  the  deceased  James  Bunier, 
nintner  in  EJUntwrgh,  late  clerk  to  the  pursuers,  now 
ainroad,  which  summons  lilaftech  mention,  that  Jama  Bun- 
ter^  son  of  the  deceased  James  HutUir,  vintner  in  Etinr 
turghf  late  clerk  to  the  pursuers,  now  abroad,  is  justly  in- 
debted and  owing  to  the  purstoei^  the  sum  of  447f.  &.  3i 
stetliog,  as  thef  ambnnt  df  an  account  to  be  produced  In 
process,  and  here  held  as  repeated,  brevitatis  ddusd,  and 
atamal  rent  of  the  said  sum  from  and  since  the  ' 
day  of  ;  and,  although  th^  pursuers  have  fre- 

quently desired  and  required  the  said  James  Hunter,  de- 
fender, to  make  payment  to  them  of  the  foresaid  sum  of 
WIL  6s.  3A  sterling,  and  annual  rent  thereof,  from  the 
period  before-mentioned,  yet  he  refuses,  at  least  delays, 
%o  to  do*  Therefore,  the  said  James  HMter,  defender, 
ought  and  should  be  decerned  and  ordained,  by  the  de- 
cree of  the  Lords  of  the  Council  and  Session,  to  make 
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payment,  to  the  pqr^uex?  of  tb^  said  /9um  ^f  4472. 6s.  Sd.        Id28. 
sterling,  ajpd  anaiiiJ  fent  thereofsfroyi  and  amoe  the  smd 
day  of  ,  and  tiU  payment,  tdgttther  with 

the  sum  of.^/.  sterlii^,  or  aueh  other  sum  ab  the  said 
Lords  sh^ll  niodifyi  a^  the.eacp^nge  of  process,  besides  the 
fees  .of  extracting  the  decree  to  follow  hereon,  conform  to 
the  laws  and  daily  practice  of  SopUond  used  and  observed 
in  the  like  caaea^.in  all  pointo  a^  U  alleged;  and  anent  the 
charge  g^ven  in  virtue  of  the  .foresaid  auramons  (by  a  mea* 
senger  at  arms,  in  manner  prescribed)^  law,  to  the  said 
James  Hunter^  defender,  at  the  market-icrosa  of  Edm^ 
burgh,  and  pier  fnd  .shore  pf  ZdHtht  asi  being  iurth  otScoi* 
land,  al  the  time),  upon  die  18th  day  of  Nwember^  1801, 
to  have  compeared  before  the  said  l4>id$  on  two  certain 
diets  bygone,  to  have  answered  at  the  instance  of  the  pur- 
suers in  the  said  matter,  and  beard  apd  seen  the  pt^mises 
verified  and  proven,  and  de9reet  and  ^^ntenee  given  and 
pronounced  therein^  conform  to  the ,  cpnelwions  of  the 
foresaid  summons^  or  else  to  have  alleged  a  reasonable 
cause  to  the  contrary,  witfi  certi^atiop.<iM  hi  the  said 
summons  and  execution  thereof  is  express€|d ;  .the  pmsueni 
compearing  by  Messrs.  H^  Z>,  If^Us  and  J«  Gordon^  ad- 
vocates, their  procurators,  who.  for  them  produced  io  pre* 
sence  of  the.  said  Lord^,  account  ly belled  OH  of  the  con*- 
tents,  fpresaid;  iiad  the  defender  having  been  lawfully 
summoned  to  this  action  as  aforesaid,  and  having  failed  to 
appear ji  the  foresaid  summons,  execution  thereof,  account 
lybelled  on  and  produced  in  absence  of  the  defender,  and 
steps  of  procedure,  after  related,  being  aU  at  length  read, 
heard,  seen,  and  considered,  by  the  said  Lords,  and  they 
being  therewith  well  and  ripely  advised,  the  Lords  of 
Council  and  Session  decerned  and  ordained,  and  hereby 
decern  and  ordaiiji  the  said  James  Hunter,  defender,  tP 
make  payment  to  the  pursuers  of  the.  foresaid  sum  of 
447/.  Qsm  3d.  sterling,  ai[xd  annual  rent  thereof,  from  and 
since  the.  aaid  day  of  ,  and  till  payment. 
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1828.  together  with  the  sum  of  50/.  sterling,  as  the  expense  of 
process^  besides  the  sum  of  1/.  0^.  (Ad.  sterling,  being  the 
full  dues  of  extracting  this  decreet;  because,  after  elapsing 
of  the  diets  and  compearances  contained  in  the  aforesaid 
summons,  the  same  was  tabled  and  called  in  the  Oater 
House,  in  conunon  form,  and,  in  respect  of  the  aWnce  of 
the  defender,  was  appointed  to  the  roll,  and  being  accord- 
ingly enrolled  in  the  regulation-roll  for  the  Outer  Hoiise, 
by  course  whereof  the  same  came  in  and  was  called  oirtlie 
25th  day  of  February,  1802,  the  day  and  date  hereof,  m 
presence  of  Lord  Armadale,  ordinary  in  the  Outer  Honse 
for  the  time,  when  the  said  Mr.  H.  D,  Inglis,  for  the  pur- 
suers, resumed  the  lybel,  and  craved  decreet  in  terms  there- 
of; and  the  defender  having  not  only  been  lawfully  sum- 
moned to  the  action  as  aforesaid,  but  also  oft  and  divers 
times  this  day  publicly  called  by  a  macer  from  the  bar,  as 
use  is,  yet  he  failed  to  appear,  as  was  clearly  understood 
by  the  Lord  Ordinary.  In  respect  of  all  which,  his  Lord- 
ship held  the  defender  as  confest  on  the  verity  of  the  ly- 
bel^ and  account  lybelled  on  and  produced,  and  decerned, 
in  absence,  in  terms  of  the  lybel ;  and  so  the  said  Lords 
gave  and  pronounced  their  decreet  and  sentence  in  the  said 
matter,  in  manner  aforesaid,  and  ordain  letters  of  homing 
on  fifteen  days'  charge,  and  all  other  exeolls  needful  to 
pass  hereon,  in  form  as  effeirs.  Extracted  upon  this  and 
the  three  preceding  pages  by — 

Alexander  MenziesJ' 

By  the  second  decree,  which  was  in  the  same  form, 
Hunter  was  decreed  to  pay  Smith  75L,  with  interest  from 
the  day  of  ,  besides  expense  of  pro- 

cess, &c. 

By  a  decree  of  the  Court  of  Session,  of  the  5th  Jitly, 
1804,  that  Court  adjudged  that  certain  heritable  property, 
to  which  Hunter  was  entitled  in  Scotland^  should  belong 
to  Smith  and  his  heirs,  in  payment  and  satisfaction  of  the 
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Bom  of  75/.  due  to  bim,  vith  interest  from  the  11th  Jwne^ 
1799;  and,  by  another  decree  of  the  same  date,  the  same 
Court  adjudged  that  certain  other  heritable  property  of 
Hunters  should  belong  to  Stein  ^  Co.  and  their  heirs,  in 
payment  and  satisfaction  of  the  sum  of  447/.  6*.  3rf.,  with 
interest  from  the  said  11th  June^  1799.  In  these  two  last 
decrees  the  blanks  that  were  left  in  the  former  for  the  days 
of  payment  of  interest,  were  thus  filled  up,  /Twi/^r  had  never 
h^^  any  notice  of  either  of  these  decrees ;  but  a  Scotch  ad- 
vocate, who  was  called  as  a  witness  at  the  trial,  proved,  that, 
by  the  law  o(  Scotland,  the  Court  of  Session  might  pronounce 
j  udgment  against  a  native  Scotchman^  who  had  heritable  pro- 
perty in  that  country,  for  a  debt  contracted  in  Scotland^  al- 
though he  had  no  notice  of  any  of  the  proceedings,  and  was 
out  of  Scotland  at  the  time;  and  that,  after  such  proclama- 
tions as  were  mentioned  in  these  decrees  had  been  made,  a 
person  against  whom  such  a  decree  was  pronounced,  might, 
at  afiy  time  within  forty  years,  dispute  the  merits  of  such 
decree^  but  that,  after  the  expiration  of  that  period,  it 
was  conclusive  against  him,  and  all  who  claimed  under  him ; 
and  that  the  two  last  decrees  would  not  operate  as  a  sa- 
tisfaction of  the  debts  during  the  period  that  the  debtor 
had  a  right  to  dispute  the  validity  of  the  first  Judgments. 
He  also  proved,  that  when  decrees  adjudged  that  interest 
should  be  paid,  but  did  not  shew  the  time  from  which  it 
was  to  run,  interest  was  payable  from  the  time  of  the  cit- 
ation. In  t/tt/y,  1819,  the  directors  of  the  East  India 
Company  received  a  certificated  copy  of  Hunters  will, 
from  the  registrar  of  the  Supreme  Court  of  Judicature  at 
Fort  William^  in  Bengal;  and  in  April,  1822,  one  of  the 
assignees  of  the  bankrupts,  Messrs.  Stein,  Smith,  j*  Co., 
applied  to  the  defendant  for  the  payment  of  the  sums 
decreed  to  be  due  to  the  bankrupts  from  Hunter,  and,  on 
the  12th  Juli/  following,  they  received  the  following  letter 
from  the  defendant : — 

"  Captain  Forrest  is  informed  that  Hunter  is  dead,  and 

VOL.  r.  r  y 
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that  hei  Captain  F.^  is  the  executor;  but,  yet.  Captain  F. 
apprehends  it  would  not  be  proper  for  him  to  act  until  he 
receives  an  authenticated  will  to  that  effect,  to  be  proved 
here.  Captain  Forrest  will  write  out  to  India  without  de- 
lay. Of  course  the  assignees  will  take  such  steps  as  they 
may  deem  proper  under  all  the  circumstances.** 

For  the  defendant,  it  was  objected,  firsts  that  an  action 
o{  assumpsit  could  not  be  sustained  in  this  country  on  the 
above  decrees;  as,  although  Hunter "^SiS  a  native  of  Scoi^ 
landf  yet,  as  the  summonses  on  which  the. decrees  were 
founded  had  been  executed  against  him  at  the  Market* 
cross  at  Edinburgh,  and  the  pier  and  shore  of  Leith,  dur- 
ing his  residence  in  India,  from  which  country  he  never  re- 
turned, they  could  not  be  available  against  him  during  his 
absence,  unless  it  could  be  shewn  that  he  had  had  notice 
of  such  summonses  having  been  executed ;  and  the  cases  of 
Buchanan  v.  Rucker  (a),  Williams  v.  Lord  Bagot  (6),  and 
Cavan  v.  Stewart  (c),  were  referred  to  for  the  purpose  of 
shewing  that  a  party  in  this  country  is  not  bound  by  a 
foreign  judgment,  or  process  of  an  inferior  Court,  unless  he 
were  either  actually  summoned,  or  personally  served  with 
process:  and,  secondly,  that,  even  if  the  defendant  were 
bound  by  the  decrees,  the  plaintiffs  were  barred  by  the  sta- 
tute of  limitations ;  and  the  case  of  Murray  v.  The  East 
India  Company  (d)  was  relied  on:  and  lastly,  that,  at  all 
events,  the  plaintiffs  could  not  be  entitled  to  recover  inter- 
est, as  no  day  was  mentioned  in  the  original  decrees  or 
decretal  orders,  from  which  such  interest  was  to  run.  A 
verdict  was  taken  for  the  plaintiffs,  for  8621.  !&•,  being 
the  amount  of  the  two  principal  sums,  with  interest  from  the 
llth  June,  1799.  Leave  was  reserved  to  the  defendant 
to  move  to  set  aside  the  verdict  and  enter  a  nonsuit,  or  that 


(a)  I  Camp.  63 ;  5.  C.  9  East,  192.         (c)  1  Stark.  N.  P.  C.  525. 
(6)  3  Bam.  &  Cress.  772.  (d)  5  Bam.  &  Aid.  204. 
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the  damages  might  be  reduced  to  the  two  principal  sums,         1828. 
in  case  the  Court  should  be  of  opinion  that  the  above  ob- 
jectionsy  or  either  of  them,  were  well  founded. 

Mr.   Serjeant   Wilde,  in  the  last  Michaelmas  Term, 
accordingly   obtained  a  rule   nisi.      He   submitted  that 
there  was  a  fatal  variance  between  the  decrees  produced 
in  evidence,  and  those  declared  on,  as  it  was  averred,  in 
every  count,  that  the  interest  was  payable  from  a  certain 
day ;  whereas,  in  the  two  first  decrees  blanks  were  left 
for  the  time  from  which  the  interest  was  to  run.    But 
the  Court  held,  that  there  was  nothing  in  that  objection, 
it  having  been  proved  at  the  trial,  that,  according  to  the 
law  of  Scotland,  interest  was  payable  from  the  time  of  the 
citation. 

Mr.  Serjeant  Bosanquei  and  Mr.  Serjeant  Taddy,  on  a 
former  day  in  this  Term,  shewed  cause.  It  has  been  object- 
ed^rsi,  that  the  decrees  pronounced  by  the  Court  of  Session, 
having  been  made  in  the  absence  of  Hunter,  although  they 
might  be  conformable  to  the  law  of  Scotland,  do  not  con- 
fer a  ground  of  action,  whereon  to  raise  an  assumpsit  in 
our  Courts.  But  they  cannot  be  impugned,  unless  there 
be  something  unreasonable  on  the  face  of  them,  or  they 
be  contrary  to  the  principles  of  justice. .  Besides,  Hunter, 
the  testator,  was  a  Scotchman  born,  and  as  such  was  sub- 
ject to,  and  must  be  bound  by,  the  laws  of  that  country; 
by  which  a  Scotchman  who  has  heritable  property  in  Scot' 
landis  amenable  to  the  jurisdiction  of  the  Court  of  Session, 
and  may  be  cited  to  an  action  in  that  Court,  although  he 
be  resident  abroad;  and,  if  the  debtor  he/urth  of  Scotland f 
judgment  may  be  pronounced  against  him,  after  proclama- 
tion duly  made,  at  the  market-cross  at  Edinburgh,  and  the 
pier  and  shore  of  Leith  (a).     But,  as  Hunter's  property 

(a)  See  Erskine's  Inttitutee^  book  1,  tit.  2,  s.  1 1. 
y  y  2 
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18S8.  was  protected  by  the  law  of  Scotland^  so  it  ought  to  be  sub- 
ject to  his  debts;  and  it  is  an  established  and  unquestioned 
rule  in  that  country,  that  a  judgment  may  be  enforced  at  the 
suit  of  a  creditor,  against  his  absent  debtor^  or  hie  repre- 
sentative*  The  debtor  is  not  precluded  from  enquiring  or 
examining  into  the  justice  of  the  decree.  He  maj  dis- 
pute its  merits  at  any  time  within  forty  years  after  it  vaa 
pronounced.  Hunter ^^  before  he  left  Scotkmd,  i^pt  only  a4- 
mitted  that  the  principal  sums  were  due,  but  no  atteoipt 
was  afterwards  made  to  reduce  the  decrees.  They,  there- 
fore, remained  in  force  against  him,  although  thejr  vere 
made  during  his  absence  from  ScQtUmdL  It  has  been  sa|d, 
that  such  a  proceeding  is  unjust,  yet  it  is  not  only  sanction- 
ed by  the  law  of  Scotland^  but  its  principle  is  distinctly 
recognised  by  the  LegislaturCr  The  static  54  Geo*  3, 
0.  137  (which  was  passed  for  rendering  the  payment  of 
creditors  more  equal  and  expeditious  in  ScaiUmfy  j^n- 
acts  (a),  diat  if  a  debtor  be  forth  q(' Scotland^  he  may.be 
cited  by  affixing  copies  of  the  warrant  for  citiqg  J^ 
upon  the  market-cross  o(  Ediniurghy  and  pier  and  sbpre 
otLeiih;  and  if  he  shall  not  appear  in  the  Court  of  Session 
within  the  time  specified  in  the  warrant  of  citation^  ,the 
Court  shall  award  sequestration  of  the  debtor's  vhole 
estate  and  effects,  herital)le  and  moteable,  real  and  per- 
sonal>  for  the  benefit  of  all  his  creditors.  Sp,.  b|y  the  ^[)th 
section,  it  is  enacted,  that  estates  of  part^ersbipappusj^be 
sequestrated,  and  that  if  tfa^eir  bouse  or  shop  be  shu^t  U{f  or 
deserted,  a  copy  of  the  warrant  shall. be  afQ^e^  ^t^the 
market-cross  of  Edinburghi  and  pier  and  shpre  otiLeifh. 
The  decrees,  there^e^  are  not  unreasonable,  neitheir  is 
there  any  absurdity  upon  the  face  of  them^-npr  axe  t^ey 
inconsistent  with  the  principles  of  justi(;e;  for^  io  th^  .i^ 
of  a  foreign  attachmenti  if  a  plaint  be  entered  i»the.Mayor*s 
Court  oiLondm,  against  A.,  and  the  sunuiionsror  propeu 

(a)  Section  15. 
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be  returned  nihil,  and  thereupon  the  plaintiff  suggest  that  1828. 
another  person  within  London  is  indebted  to  A.,  the  debtor 
is  warned  (whence  he  is  called  the  garnishee),  and  if  he 
do  not  deny  himself  to  be  indebted  to  A.,  the  debt  is  at- 
tached in  his  hands ;  and  if  the  debtor  do  not  appear  with- 
in a  year  and  a  day  to  dispute  the  debt,  he  is  deprived  of 
his  property  or  debt  so  attached.  The  authorities  which 
were  cited  at  the  trial  to  shew  that  this  action  could 
not  be  supported  on  the  decrees,  are  altogether  distin- 
guishable. In  Buchanan  v.  Rucker,  an  action  was  brought 
ori  a  judgment  in  the  island  Court  of  Tobago;  and,  on 
its  being  argued  that  the  presumption  was  in  favour  of  a 
foreign  judgment,  as  well  as  of  a  judgment  obtained  in 
one  of  the  Courts  of  this  country,  Lord  Ellenborough 
said  (a):  ''  That  may  be  so,  if  the  judgment  appears  on 
'  the  face  of  it  consistent  with  reason  and  justice ;  but  it  is 
contrary  to  the  first  principles  of  reason  and  justice,  that, 
either  in  civil  or  criminal  proceedings,  a  man  should  be 
condemned  before  he  is  heard.  To  prove  the  practice, 
there  ought  strictly  to  be  some  witness  professionally  ac- 
quainted with  it;''  and  here  that  was  done  most  satisfac- 
torily by  the  learned  Scotch  advocate,  who  was  called  at  the 
trial.  In  that  case  Lord  Ellenborough  nonsuited  the  plain- 
tiff, on  the  ground  that  the  defendant  was  not  resident  with- 
in the  jurisdiction  ofthe  foreign  Court;  and  on  a  motion  to  set 
aside  the  nonsuit,  bis  Lordship  said  (6),  "  that  there  was  no 
foundation  for  it ;  that  by  persons  absent  from  the  island, 
must  necessarily  be  understood  persons  who  hai9e  been  pre- 
sent and  within  the  jurisdiction,  so  as  to  have  been  subject 
to  the  process  of  the  Court.*'  Here,  however.  Hunter  was  a 
Scotchman  bom,  and  was  subject  to  the  jurisdiction  of  the 
Court  of  Session ;  and  unless  the  decrees  are,  upon  the 
face  of  them,  contrary  to  reason  or  justice,  they  may  be 
submitted  to  the  jurisdiction  of  the  Courts  of  this  country, 
"by  which  they  may  be  enforced.    So,  in  Cavtm  v.  Stew% 

(a)  I  Camp.  66.  (6)  9  East,  194. 


67t> 


CASES  IN  £AST£R  TERM, 

}^^  <i^ri,  which  was  an  action  of  aMumpsii,  on  a  judgment  of 
the  Supreme  Court  of  Judicature  in  Jamaica,  Lord  El- 
lenborough  said  (a) :  '*  It  is  perfectly  clear,  on  erery  prin- 
ciple of  justice,  that  you  must  either  prove  that  the  party 
was  summoned,  or  at  least  that  he  was  oace  on  the  island:" 
thereby  recognizing  the  principle  laid  down  in  Buchanan 
y.  Rtecier,  viz.  that  a  party  must  have  been  once  in  the 
country,  in  order  to  make  him  an  absentee*  la  WilSams 
V.  Lord  Bagoif  it  was  merely  held,  that  a  custom,  in  an 
inferior  Court,  to  declare  against  a  defendant  before  the 
entering  of  an  appearance  by  him,  or  by  some  person  for 
him,  was  bad  in  law ;  and  that  a  custom  to  issue  a  aummons 
and  attachment  at  the  same  time  was  also  bad.  There^  the 
Court  decided  on  the  mere  informality  of  the  prooeediiig ; 
but  here,  the  law  of  Scotland  imposes  an  obligation  on  an 
absent  natit e,  who  has  been  once  subject  to  its  jiuis- 
diction,  and  who  is  summoned  according  to  the  law  of 
that  country,  before  a  final  judgment  or  decree  can  be 
pronounced  against  him.  The  case  of  Walter  r*  Wit- 
her (A),  is  decisive  to  shew  that  an  action  may  be  maintained 
in  this  country  on  a  foreign  judgment,  and  that  the  plaintiff 
need  not  shew  the  ground  of  the  judgment. — Seamdly, 
aa  to  whether  the  plaintiffs  were  barred  by  the  statute  of 
limitations.  There  is  a  manifest  distinctioa  between  the 
case  of  an  executor  and  that  of  to  admtnistraton  -Al- 
though in  Murray  v.  The  East  India  Company ,  in  an  ac- 
tion by  an  administrator  upon  bills  of  excbaoige  payabte-  to 
tiie  testator,  but  accepted  after  his  death :  it  was  hdd,  that 
the  statute  began  to  run  from  the  titans  of  grantingthelet- 
ters  of  administration,  and  not  from  the  time  tbe  bilk  be« 
came  due ;  on  the  ground  that  there  was  no  cause- bf.  ac- 
tion until  there  was  a  party  capable  of  suing ;  yet  here  the 
issue  taken  on  the  rejoinder  is  most  material,  rear,  that  the 
plaintiffs  did  not  sue  out  their  writ,  and  bring  their  suit 
thereupon  against  the  defendant,  within  six  years  next 

(a)  1  Stark.  N.  P.  C.  629.  {b)  1  Dough  I.' 
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after  he  first  took  upon  himself  the  burthen  of  the  execu-        1828. 
tion  of  Hunter's  will  in  Great  Britain.    The  statute,  there* 
lore,  did  not  begin  to  operate  as  against  him,  until  he  had 
proved  the  wiU,  or  done  some  act  to  constitute  himself  an 
executor;  and  on  the  ISth  July,  ISSS,  it  appears  that  he 
had  not  only  not  taken  out  probate,  but  he  stated,  by  let- 
ter, that  it  would  not  be  proper  for  him  to  act  until  he  re- 
ceived an  authenticated  will  to  be  proved  here,  and  that 
he  would  write  out  to  India  without  delay.    Although  an 
executor  is  constituted  by,  and  derives  titleunder,  the  will, 
yet  the  statute  clearly  does  not  run  as  agtunst  a  demand 
on  him  whilst  he  has  the  option  of  renouncing  the  trust, 
which  he  may  do  at  any  time  before  probate,  provided  he 
has  done  no  act  to  bind  himself  as  executor.    If  a  person 
be  sued  as  executor,  he  mny  either  plead  ne  ungues  execu- 
tor^  or  deny  that  he  has  taken  upon  himself  the  burthen 
of  the  execution  of  the  will;  and  he  cannot  be  liable  as  ex- 
ecutor until  he  has  done  some  act,  either  by  administer- 
ing or  intermeddling  with  the  assets  of  his  testator.     In 
Wentworth  on  Executors,  it  is  said  (a),  ''  that  an  executor 
may  well  enough  be  sued  for  debts  of  the  testator  before 
the  will  be  proved;  for  he  may  not  by  his  own. act  of  de- 
laying the  probate  of  the  will  keep  off  suits,  except  he 
wiU  refuse  in  due  manner,  that  so,  administration  being 
granted,  there  may  be  somebody  suable  by  the  testator's 
creditors  for  debts  by  him  owing.     And  the  usual  plea  of 
the  defendant,  to  estrange  himself  from  the  testament,  is,  to 
say,  that  he  neither  is  executcur,  nor  bath  administered  as 
executor;  so  as  if  he  pither  be  executor  de  jure,  or  de 
facto  by  his  own  act  of  administering,  it  sufficeth*"    In 
ToOsr  en  Executors,  it  is  said  {b),  ''  if  there  be  several 
executors,  they  must  be  adl  sued,  in  case  they  have  all 
administered.     Hut  such  as  have  not  administered  may 
he  omitted ;  for,  although  executors  themselves  must  be 

(a)  By  WUbod,  37-  (^')  3d  Ed.  471. 


16Q&:  oomiiond  hh^  tnaDy  ate  named  by  the  wfflj  Md  mastbrns 
their  action  eao^ftdingly,  jet  creditord  and*  stna^en  aie 
bbaVid  tb  Uketkcfdtse  of  Meii'eiiMiotara  anly^  jm  infactes* 
ecufce  the  offline/  They'are^'  tbearelHrei  fiit>lMiiitid;toi»' 
c^gnia^  ' Aose  executors  ^o  have  mot  provedv  atf  taken 
ifponthems^Ves  the^burth«n'of:«heianeatidn  of  tbe^vi^ 

be  some  difference' between  «uit«  5yexeoutorsy-«id!soIU' 
<l^tfi^^l  executors ;  ibr,  wheiv  they  Ibemeelre^  ^oei  they, 
b^mg'  privy  t^  the  will,  aMd  haviAg  tbA  ouatiHly'  of  it,  «^itit 
bring  their  aetion  'in  the  natn^  of  att  the  estMuiori  ach 
c6rdhig  to  the  wiU;   but  he  that'  is  to  brhig-  an  actton- 
agatnit  tfaetn,  need  not,  perliapsr;  i^e  noHce^of  tuor^exe* 
cators  than  those 'thitt  have  proved  the  w8t,  MOtheri^iM 
do  a^Mi^t^r.'^  Altfhodgh,  therefore,  aYi  ere<:^tor  tnsfy  be 
sued  before  he  proves  the  wiff,  ye^t  iie^u^ti^itiber  ii«ve  ^ 
ministered,  or  done  some  act  to  render  Iiimself  Uable  as 
aii'^^cfctibf ;  and  he  majr'^kt^  hWdselt'lbyt  pIc^diAg, 
that  he  wkir  heVe^  exectttor/  a^dithk  he^  bind  mt  ^ 
mltii^e^ed  aflP^iidll.   'lhJ»ngV>rJPtttib)i  ittWai^dMded,' 
thkt,  ^fth^i'e'be  ^no  est^UtiMS  the  «Ctttdtd>^H'QOt^i«uii  nil 
admin Jstt'^ion  is  tak^  out;  and  the  Coutr  tbefe^^fnel 
that  it  iras  'ekpressdy  ^e)ice)Med  dut^of  Iher ^eatutci  when 
the  paHy#ho  lia^a  rfght^di^atition  is beyi^rida^k;* harem 
laches' be  a^ti^flbuted^  to  him  ft^  ho6«uing;  wbil4  t^r^wiis' 
nd^'  exe^itoi^ ' 'a^inftt  whMin  '^b^  •  cOttU  '%fiftgi ^hii /^tteii 
In  Siiblfyw'\i  EiHVMdii  (<;),  Whto^  an  ^MeiilW  (deided 
that'hfB  bo-eiecut^  V^as  liof  tiamfed;  but^dK^movMetttiat 
he^haff  adhihiiritei^d;' th^>teaf  WAS/  heU  4ilj  a^/i^h^n  «i 
exiictoilM^  i^  toM,1f  he  jf>telKd^«^       »rot  tuam^,]^  ou|bt 
to'^oHkHh^V^hd'say^dka^lte^has  iiihiAli«tofed)t<^r dMC 
lies  inhii  UwhidogrAt^t]die.^With  rettpeot'to  thb)'lftst10l^' 
jectitoi  as  «6  t^eriredtidtiOh  of  dtoidges,  t^lsr;  that  the  pl|iin 
tiffs'  cdaM  not'  be  ehlKtk^  to  recofer'  interbfiftj  a«.Mimlui 

(fl)  Page  42.  (6)  2  Vera.  695.  (0 1  Lev.  161. 


IN  THA  MUiTH  YSAA  OF  a£0.  XV.  679 

^ttteleft  ill  the  two  first  decrees,  for  the  day  from  whioh        1828* 
the  payment  of  interest  was   to  commence ;  yet)  as  it 
waa  proved  at  the  triali  that  wheo  decrees  adjudging  that 
interest  should  be  paid,  did  not  ahew  the  time  from  which 
ilfvea  to  run,  iatereat  waa  payable  from  the  time  of  the 
citation^  the  objection  is  answered.    At  all  eventSi  as  the 
daya  feea  which  the  interest  was  to  be  payable  were  iu^ 
serted,  asd  the  blanks  filled  upi  in  the  two  final  decrees^ , 
it  ja.eondiisive;  and,  as  the  dates  from  whiah  the  interest 
WAS  lo  be  paid  have  been  varied  in  the  different  counts  of 
the  deokratioiii    the  plaintiffs  are  entitled  to  recovert ' 
The.  ease. of  AmoU  v*  Re(^ern{a)  is  also  an  authority  to  . 
prove  that  interest  may  be  recovered  on  a  Aro^cA  judgment; , 
and  that,  unless  the  contrary  be  shewn,  the  courts  in  tbis^. 
country  will  presume  that  the  decision  of  the  Court  in  Scot-  , 
lami  waaoonsonant  to  the  justice  of  the  case. 

Mr;  Serjeant  Wildfit  in  support  of  his  rule.— This  action 
cateot  be  supported  on  principle.    Hunter  waa  not  in  . 
SctMomd  at  th0  tittie  aoy  of  the .  proceedings  were  bad 
ag^al  'himi  or  the.decrees  pronounced.    He  had  left  that  . 
ccAmtry  for  India  in  1790,  «id  never  intended  to  retumi 
nor  did  he  Jkoow  that  he<had  any  heritable  or  other  pro- 
perty hi.jS'co^ilcf^  preFiOusly  to  his  death,  in  India,  in  1817. 
AUieiJighrit  has  been  said,  that  he  owed  allegiance  to  the^ 
counfry  which  ^tte  him  birth,  and  that  he  must  be  go-  . 
vetmed'  by  its.  laws;  still  -the  only  question  here  is,  whe- 
ther. Che  .prooeedttga  which  wwe  taken  against  hin^  in  his 
abaenoei  an^  without  any  notice,  can  be  adopted  or  recog- 
nised by  atcoufftof  law  in<  tb]s.country«    A  judgment  of  a^, 
fooejgn  Oouft  mmf  be<  l4»e  foundation  of  an  action  here,  on  . 
the  ground  ^t  the  hiw  wall  imply  a  promise  by  the  debt* 
or  to  pay  she^dsbt  adjudged,  to  be  diie.to  his  .creditor,  but 
such  judgment  ia  only  frimd  feme  evidence  of  a  debt; 

(a)  3Bing.  353. 
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moA'  it  18  cottipeteiit  to  a  parly  sued  thereon,  to  shew  that 
it  has  been  irregularly  or  unduly  obtained*  But  the  law 
will  not  always  imply  a  pronise ;  and  here  the  first  decrees 
were  against  the  person,  and  not  the  property  of  the 
debtor.  The  Court  €i  Session  not  only  deeided  in  his 
r  abseocei  but;  widiout  giTUig  him  any  notice  or  intimatioD 
of  the  proceedings  adopted  agunst  him*  It  was,  there* 
fore,  contrary  to* erery  principle  of  justice,  Th«  decrees, 
too,' are  unreasonable  upon  the  face  of  them^  and  were  ir- 
regularly obtained^  The  party  sosMnoned  was  ttever  be- 
fore the  Court,  and  therefore  the  decrees  could  not  oper- 
ate against  faun,  as  he  was  entirely  out  of  its  jurisdiction, 
hawsg  quitted  the  country  more  than  three  years  before 
tfie  proceedings  were  instituted  against  him ;  and^when  he 
quitted  ScMandj  it  is  quite  clear  diat  he  never  intended  to 
return^  If  a  creditor  convey  heritable  property  in  Seaihmd 
to  his  debtor,  without  his  knowledge,  and  sue  hi»,  and 
obtain  a  decree  during  his  absence  from  that  country,  he 
may  proceed  against  him  upon  such  decree  in  our  Courts, 
to  vecoTer  any  amount.  In  order  to  give  the  Conit  of 
Session  jurisdiction,  it  must  be  shewn  that  the  party 
proceeded  sgainst  i^new  that  he  had  heritable  propertf  in 
that  country;  and  the  mere  circumstance  of  his  being  bam 
there  canttot  confer  such  a  jurisdiction*  In  justice  both 
parties,  res.  the  complainant  and  the  person  complaiiied 
'  against,  should  have  >  an  opportunity  of  being  heard  be- 
fore any  final  adjudication  was  made ;  but  here,  the  Court 
of  Session  proceeded  entirely  on.  an  exparie  statement 
In  Bucianan  v«  Rucierj  where  it  was  argued  duit  the 
.  presusrption  was  in  farour  of  a  foreign  judgment.  Lord 
•  MUenboKQugh  said  (<y) :  *^  That  may  be.  so,  if  the  judgment 
appears  on  the  &ce  of  it  consistent  with  reason  and  jus- 
tice ;  but  it  is  contrary  to  the  first  principles  of  reason  and 
jjustice,  that  either  in  dvil  or  criminal  proceedings,  a  i 

(«)  I  Camp.  66. 
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should  be  condemned  before  he  is  heard*  If  the  praiclaee 
were  proved,  it  is  niala  praa:U,  and  cannot  be  sanction- 
ed. If  a  judgment  could  thus  be  recovered  against  any 
due  behind  his  back^  a  man  would  have  nothini^  more 
to  do  biM  go  to  TobagOf  tbeve  sue  us  to  any  axaoixit, 
and  thM  seturn  to  rtbis  coiintry  to  put  hta  judgmehts 
m^ftiroe  against,  ut.^  But  the']>vtetice  contended  for  is 
opposite  to  right  reason,  and  ^aH  not  prevail/*  That'is 
expressly  applicable  to  this  case;  and,  although- it  has 
been  said)  that  the  proceedings  in  Scotload  may  be.  as- 
similated to  the  process  of  foreign  attachments  in^the  city  of 
Limdotif  jet,  die  latter  process  affects  only  the  goods,  sttd 
not  the-  person  of  the  debtor;  and  in  Fisher  v«  Lane,  Lord 
Chief  Justice  De  Grey  said  (a):  "  The  great  objectansiSi 
that  no  notice  has  been  given  to  the  original  defendaiut. 
Customs  of  particular  cities  may  deviate  from,  theooasse 
of  the  eommon  law,  but  a  custom  contrary  to  the  first,  pvin- 
eiples  of  justke  can  never  be  good;  so,  this  custom,  not  to 
awnmon  or  give  notice  to  a  defendant  in  a  suit  comn^eneed 
against  himi  is  contrary  to  the  first  principles  of  justice; 
and  in  my  opinion,  as  at  present  advised,  cannot  be  good." 
So,  here,  although,  the  Court  in  Seotkmd  mighft'haveia 
right  lo  exerdse  its  jurisdiction  against  a  native  of  that 
country  in  his  absence;  yet,  if  piooeedings  be  had  against 
«him  without  notice^  it  is  contrakry  to  justice,  and  it  is 
absurd  to  suppose  that  the  merely  winding  a  bom  aisd 
siiAtmoning  tLe  party  at  die.  maHcet-cross  at  Edimbnt^h, 
-and  piear  and  shore  oi  LeUht  can  be  deemed  equivalent  to 
liotice<  In  Williams  v.  Lord  Bagai,  Mr/  Justtce^iffa^y 
Bud  (6):  f*'.  Tl^is  was  ain  action  in  a  Court  of  tecord,  andia 
i|nal  judgment  thei^  is  eonelasive  against  all  pasties^k^d 
privies;-  and  it  is  contrary  to  common  justice  durta  party 
should  be  concluded  unheard.    It  seems  to  me  to  be  a 
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(a)  3  Wila.  302. 


{h)  3  Barn.  &  Creas.  786. 


'    ^A^Sf.IIf  i^AfiTKl}' T£RM» 

1888.       r&tal  objeotiw  Ibat  the  pk^tif  decbuf^d  inr  t^^  absence  of 
^Ae'deCond^otraDd  that  final  j^dgpnent  was  ^ven  agaio^t 
i)it,l«ltef>  4lAbpugh.be  bad  nev^r  ajppe^od.!'  Uerci  it  did 
iDoC  appear; lba4  the  4ei$eadaiitV,tettatQr,em  knew  that  he 
bad  anyberiUhle  or  ^lAier  property  in  Seetkfndy  afWr  be 
v^nifttedit^  to*tbe  day  .o{  bis  death  ^and,  if  sp,  bis  executor 
f#annol;.'ba.bmnd  by  <a  decide  or  j  udgment  prqnoiuiced  in 
lii««aba^mei,apd  vitbout  bijs  knQirled^. 
..  Se^qn^i  the  9Mute  of  limitations  is  a  bar  to  the  plain- 
!^'s  .ri^t  tQ  recover  in  tbis  action,  r  An  e;xeputor  takes 
'^  P^pertyof  bis   testator  by  the  will  under  whi/cb 
jb#risiu)minate4  and^tqppointed  executor^  an4  not,  from  the 
,<ifieMof  probateii   apd»  altbougbj^  he  may  renounce^  or 
,f^9fif^  to  be.  ei^equtor^  yet»  if  he  intermeddle  with  the  prp- 
xffi^  of.  the  testator,  whether,  he  were  named  in  the  will 
>a9./epfpcutor  or  not,  be  is  liable  to  an  action.    Here,  how- 
ere^,.  the  defendant  was  duly  constituted  the  executor  of 
]fft^9ierM   In  Plavden  {q),  it  is  said,,  that  when  a  man  makes 
.  Arwilli  he  tbeiceby.  eommits  all  bis  goods  to  bis  executors, 
j^^sq^^eexepitjors  who.are  named  shall  be  called  execu- 
tprs  i^efore  the  probate  of  the  will;^  for  tbe  probate  is  but  a 
.confinwation  and  allowance  of  that  whiph  tbe  testator  has 
,.d,pne;  and  by  the  death,  tbe  property  of  th^  goods  which 
.  ^was|n  tbete^tatpr,  is  oast  upon  and  vested  in  the  executors; 
ajad  they  may  execute  before  probajte,  and  may  be  sued; 
.  .an|d  Ihejf  may  alien  or  give  away  the  goods,  or  othenvise 
^;  ^jij^pose  of,th^m  before  probate.    In  Wentworth  on  Execm- 
,tor9  (p)f  it- is  said,  that '' wbep  an  executor  has  once  inter- 
,  jfaeddled  be  cannot  be  suffered  to  refuse,  and  if- he.  take 
good^pf  the  testator  and  convert  them  to  bjs  own  use,  it 
i&.aQ  adoEiinistration ;  yea,  if  he  did  but  .take  tbem  into  his 
o^n  hands,  say  some,  without  converting  of  them.     If  one 
idcUver  mopey  of  the  testator  for  fees  about  proving  the 

(«)Pf«9  880.  .     (6)  Page  41. 
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wiV,  It  is  a  fuS  arid  clear  adiiAtirtr^ioh  ad  dti^^OtW."^  in  I88S, 
Comym^i  Bigest  {a)  it  is  said;'  that  th^  ph>][iiei<ly  4^  the 
goods  is  Vested  in  the  execiit6r  befbt^  pWfealey  ajidihe 
may  eitti^ir  admihisterthem,  dr  ^ire  and  ^ienat^^hem;  and 
in  J?r6^^rv.  CTiaf/er^  (i),  it  wa^  heM;  that  ^e6dtMBWll- 
' not  refuse  for  one  itiifte,  but  for  ever;  but  th^y^triay'^Mri^ir 
time  to  advisre  of  taking  upon  thetn  the  exeetxt<):^diip')i*MI^ 
in  Coi7ty;t«*«  Digest  (e),  it  is  said/tbat,  after  admkhtsiralio;^, 
an  executor  cannot  refUse.  Soi'  in  WenHt&rtkon  Edecu- 
iQr$(d),  it  fs  said,  that  ''an  executorby  adnrniifiterftigtiMh 
determined  his  election,  and  accepted  the  office  of  executor- 
ship. Besides,  creditors  may  maiiitaSn  their  MiH^'a^af^t 
him  having  once  administered  ;  the'  common 'plesi  td^frie 
himself,  and  to  shew  that  he  h  not  the  party  suable?  ftjr%fte 
testator's  debt,  being,  that  he  neither  is  eicecntor  n6t  etkr 
did  administer  as  executor ;  wherefore;  he  Irk^ing  admififis- 
tered,  it  will  be  found  against  him.**  iSo,  in  "PdHh^  oA^Eic" 
ecuiors  {e)  it  is  said,  that,  if  an  executor  has  electdJ^o^ted- 
minister^  be  may,  before  probate,  be^  stied-atiaw*iii*in 
equity  ty  the  deceased's  creditdrs,'  whoi^e  rightff-'siiaSlft)t 
be  impeded  by  his  ileky,  and  toivhoin,  a6  exectittnrWjfkife, 
or  de  facto,  he  has  "made  himself  responsibiei"'Tt'is  UttkCf 
therefore,  that  an  executor  who  elects  tb'kct  a^  s^ueU/Miky 
he  sued  befoi:e  he  takes  out  probate,  and  It  w^i'be'tid^^p/Iea 
for  him  to  say  that  h^  has  not  administered,''he*  mu^i  afl^e 
also  that  he  never  was  appointed  executbif.  '*  lAltaSiAiM 
on  Wills i  it  is  said  (/),  the  appointment  *6f  dn  k^et^tcH  is 
grounqed,  on  the  will,  and  he  may  bfe' con'stfActiveli^^ap- 
pointed  ty  any  words  denoting  th^  tesiitoif's'iiitdilfibn 
to  invest  him  with  the  charactei*,"  and' he' ditfntit  de- 
nounce the  office  oy  a  mere  Verbal  declarat'ibh;  'ftjr'^hia 
.renunciation  must  be  entered  arid  recordealn'theS'piritQal 
Court,  before  the  Ordinary;  nor  can  he  renounce  aft^lie 

(a)  Tit.  '^AdminiBtration,**  (B  9).  {d)  Pftge  40. 

(6)  Cro.  Eliz.  92.  («)  dd  Edit.  48. 

(c)  Tit.  "Administration,'*  (B  4).         (/)  3  Ed.  Vol.  2, 1 70. 
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1829.        has 'once  aAmiibCeYed.    Alliioagli  the  time  (torn  Whtdi 

the  payment  ef  interest  wasf  to  accme,  might  be  the  date 

of  the  citation ;  ^et,  as  the  bankrupts  had  lAade  (heir 

election  and  obtained  final  decrees  against  the  heritable  * 

property  of  Hufiier^  in  payment  and  gatitfaction  of  their 

debtb,  the  plaintiffs  cannot  be  entitled  to  interest  which 

might  accrue  from  the  time  of  the  citation  to  the  day 

the  decrees  were  pronounced. 

Cmr.  adv.  tmU. 

Lord  Chief  Justice  Best  now  delivered  the  judgment  of 
the  Court  as  follows: — 

This  was  an  action  brought  by  the  assignees  otSiein  ^ 
Co.,  bankrupts,  against  the  executor  of  the  will  of  James 
Hunter.  On  the  Slst  May,  1799,  the  testator  acknow- 
ledged hhnself  to  be  indebted  to  Stein  %  Co.  in  the  sum 
of  447^  6a.  Sd.,  and,  on  the  1 1th  June  in  the  same  year, 
he  acktowledged  that  he  owed  75/.  to  Robert  Smithy  one 
of  the  bankrupts,  and  one  of  the  firm  of  Stein  ^  Co.  These 
debts  were  contracted  in  Scotland,  of  which  country 
the  deceased  was  a  natire,  and  in  which  he  had  a  free- 
hold estate.  Shortly  after  the  year  1799,  the  deceased 
went  to  India.  He  died  in  India,  in  1817,  having  neTer 
revisited  Scotland.  On  the  35th  February,  1802,  two  de- 
crees vfere  pronounced  in  the  Court  of  Session  in  Scotland 
against  the  deceased,  one  at  the  instance  of  Stein  ^  Co., 
and'the  other  at  the  instance  of  Robert  Smith.  In  tbe 
first  bf  these,  the  deceased  was  ordered  to  pay  to  Stein  ^ 
Co.,  447&  6i.  9d.,  with  interest  from  the  day  of 

,  besides  expenses  of  process,  &c.  In  the  second  de- 
cree, the  deceased  was  ordered  to  pay  to  Robert  Smith  the 
sum  of  75/.,  with  interest  from  the  day  of 

besides  expenses  of  process,  &c.  It  appeared  firom  these 
decrees,  that  the  deceased  was  out  of  Scotland  at  the  time 
that  the  proceedings  were  instituted  in  these  causes.  He 
never  had  any  notice  of  these  proceedings.    The  decrees 
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Btated  that  the  deceased  had  been,  according  to  theJbw    .     1828. 
of  Scotland,  summoned  at  the  market^cross  at  EUnburghi 
and  at  the  pier  and  shore. of  Leith.    A  Scotch  advocate  . 
proved,  that,  by  the  law  of  Scotland,  Xhe  Court  of  Se$siopii 
might  pronounce  judgment  against  a  native  Scotchmant 
who  had  freehold  property  in  Scotland^  for  a  debt. con-  . 
tracted  in  that  country  (although  the  debtor  had  no  notice  . 
of  any  of  the  proceedings,  and  was  out  of  Scotland.  »,t  i\ie, 
time),  after  auch  proclamations  as  were  mentioned  in  these 
decrees  had  been  made.     The  same  witness  proved,  that 
a  person  against  whom  such  a  decree  wiis  pDonounced; 
might,  at  any  time  within  forty  years,  dispute  the  merits 
of  such  decree;  but  that,  after  the  expiration  of  forty 
years,  it  was  conclusive  against  him^  and  all  who  claimed 
under  him. 

By  a  decree  of  the  Court  of  Session  of  the  date  of  the 
5th  July  J  1804,  that  Court  adjudged,  that  cert^  proper- 
ty which  the  deceased  possessed^  in  SooHand,  shoiuld  bei- 
long  to  Robert  Smith,  and  hia  heirs,  inpayment  and  satis- 
faction of  the  sum  o(75L  with  interest /rom  the  llthJunep 
1799.  By  another  decree  of  the  same  datCj  the  Court  *of 
Session  adjudged,  that  certain  other  propeity  of  .the  de** ' 
ceased,  in  Scotland,  should  belong  to  Stein  ^  Co:,  and 
their  heirs,  in  payment  and  satisfaction  of  the  .sum  of 
447/.  6s.  Sd.,  with  interest  from^  the  1 1th  June,  1799.  The 
two  last  decrees  fill  up  the  blanks  left  in  the  two  ifirst 
decrees,  by  fixing  the  term  from  which  interest  was  «to 
be  payable  on  the  debts;  «jx«,  from  the  11th  June^  1799;- 
and  if  the  plaintiffs  can  maintain  their  action,  it  wiU  eotitle 
them  to  a  verdict  for  the  sum  of  8621. 16sn 

The  terms  in  which  the  two  last  decrees  are  expressed, 
seem  to  import  that  the  lands  adjudged  to  Stei»  %  Co.,  and 
to  Smith,  were  given  to,  and  accepted  by,  them  in  satisfiio- 
tion  of  their  debts*  But  this  cannot  be  the  true  construcr 
tion  of  these  decrees,  since  none  of  the  decrees  are  oonclu- 
stve  against  the  deceased^  wd  those  who  cUim  under  libn. 
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until  the  exjltra^cn  of  Jbrty  yiatB  from  the  time  of  |»»- 
nounchig  the  two  first  deerees.  The  adtocaie  who  « 
examined  in  the  cause,  proved,  that,t  by  the  iw/rotSat- 
landy  these  decrees  would  not  opemtfe  as  satbflictio&of  tk 
debts,  daring  the  period  that  the  debtor  had' a  right  to 
dispute  the  validity  of  the  first  judgments.  A  ^So^hii$r 
tute  which  we  have  looked  into,  shews  th6  aocunc?  of 
the  opinion  given  to  us  on  the  Scaith  iarw  by  the  ksnied 
advocate;  and  I  feel  it  due  to  hhn  to  say^  that,  bm  die 
tnanner  in  whic^  he  gave  bis  evidence,  and  the  etettmea 
dnd  precision  with  which  he  erplained  the  grounds  of )» 
opinion,  I  have  no  doubt  that  he  is  extremely  weH  ac- 
quainted with  the  Scotch  law,  imd  that'  we  may  safUy  le- 
ly  •on  every  part  of  his  evidence.  The  two  last  deenas 
fixing  that  interest  was  to  run  firom  1799 1  and  the  testi- 
mony of  the  learned  advoeate^-^wha  prov<edl^  thaity  wiien 
decrees  adjudged  that  interest  shoald  bepsid,  but  did  dot 
fix  the  time  from  which  it  was  to  ran,  then  mteiest  was 
payable  from  the  iime  of  the  citation^-^^lisposes  of  theol>> 
jection  that  notntereat  could  bc'veoovered  upon  tbeseide- 
crees.  The  plaintiflK  rested  their  claim  on  thesedecreei. 
The  defendant  insisted,  that  the  decrees  woald  tiot  si^ 
port  an  action  in  our  Courts^  because  they  were  repugnsflt 
to  the  principles  of  justice,  having  been  pronounced  whibt 
tile  deceased  was  at  a  great  distance  firom  Seoilandt  and 
vnthout  any  notice  given  to  him  that  any  proeeediags 
were  instituted  against  him.  This  defence  was  made  o& 
the  general  issuer  The  defendants  also  pleaded,  that  Ae 
plaintiffs*  causes  of  action  did  not  accrue  withm  six  yem 
before  the  commenoement  of  the  suit.  To  this  there' was 
a  'repUoationi  diat  the  deceased,  at  Ae  time  wben  the 
causes  of  actionr  acorued,  was  beyond  aeasi  and  remained 
beyond'tbe  seas  until  the  year  1817,  when  he  died;  and 
that  the  plainttffs  sued  oat  tbehf  writ  against  the  dbfcnd- 
ant  withia  six  yeairs  after  he  first  took  apdn  himself  the 
burthen  of  theexecution  of  the  will  of  the  deceased  in  Gftat 
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JBritmn^  «iid.thatv  tmcQ  tbe  de^^h  of  the  dec^aed,  there 
Iwd  been  Ao  olher  executor  in, Gr^sa^  BrUain.  Thi^  re- 
plieation  w&«  fully  proved  {  w4  therefore  ^be  issue;  t^n 
eb  itiiag  propQdy  found  for  tJine  pUiatiffsr  The  queatiofis  ^***^W 
Id  l)e4ecided  iMnen*-4^ir^^».Whetl|«r  ao  a<;tion  can  be  xoaio- 
^iki^Ain-EHglamfit  OQitbeoe  jqdgipi^eQt?  of  tbe.Co^rt  of 
Se«9ionr  in  Sa^Ha^dr-SepimUifs  Whf^tf^v  this  cepUf^- 
^imim  aoi  aosmri^  to  tbe  ple»  pf  ther3>t^tu^^  of  liofit^tiopy. 
On  die:  fint(  que^ioni  we  agree .  wilh  :tt)\^  dei(ei;idant:*a  P9?fi- 
•eljIhAt*  if  the:  decrees  $re  jn^pugiiant  totbepqncipje^.pf 
iiti»renml  justice)  this  Courl;  ought  npt  to  give  oiQ^Qt  to 
thetn«  Bui  we-  think  that  these,  decrees  ate  perfept- 
ly  consistent,  with  the;  principles  of  juslfic^*  .  If  we  held 
that  Aegr  ^ere  ;not  eonsi^Mientwitb  the  pripciples  of  jus- 
ttee>  we  sbouU  condemn,  the  proceeding?  of  some. of 
ouir  own  <]loart8«  If  a  debt  be  contracted  iwildiin  the  city 
<>f  Lii^dcti,  and  thd  ictoeeUtor  issue  a  summons  againsjttlkia 
debtor,  io  which  a  rHum  is  made,  Hurt  the  debiorkatiA  nth 
iUngiHthm  thedty  by  vMeh  he  may  be  summoned,  or, 
hi  irfainer  words,  hath  nothing  by  the  seiaure  of  whkh  his 
appeatance  may  be  enfofpced,  good«  bdpngbig  to  the  debt- 
or in  the  bands  of  a  third  person,  or  money  due  from  a 
thifid  perscm  to  the  debtor,  may  be  attached;  and,  unless 
the  debtor  appears  within  a  year  and  a  day,  and  disputes 
his  debt,  he  is  for  ever  deprived  of  his  property,  or  the 
debt  due  to  him.  In  such  caaes,  the  defendant  may  be 
m  the  East  Indies,  whilst  proceedings  are  gping  on  aglun^t 
him  in  the  Court  in  London,  and  he  may  not  know  that  any 
auoh  proceedings  are  instituted.  Instead  of  tbe  forty 
years  given  by  the  Seotch  iaw,  he  has  only  ^ne  year;  giyen 
to  hhn  to  appear  and. prevent  a  decision  that  finally  trana- 
fers  from  him  his  property;  Iiord  Chief  Justice  De  Grey 
thought  this  custom  of  forei|p  attachment  wasan  unrea* 
sonable  pne.  Sut  it  has  e)iisted  from  the.  earliest  times, 
inXoifdm,  and  in  other  towns  in  JEnghmd,  and  jn  many  of 
our.  colonies  from  their  first  establishmeat.    Lord  Cbi^f 
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1828.  Justice  De  Qrey^  and  the  Court  of  Common  Pleas,  af- 
ter much  consideration,  decided  against  the  validity 
of  the  attachment,  according  to  the  report  in  WU- 
son  (a),  because  the  party  objecting  to  it  had  never 
been  summoned^  nor  had  notice.  The  report  of  the  same 
case  in  Blacksione{b),  shews  that  the  Court  did  not  ^nk 
a  personal  summons  necessary,  or  any  summons  that  could 
convey  any  information  to  the  person  summimed,  but  a 
summons  with  a  return  qf  nihil; — that  is,  such  a  sumracms 
as  I  have  mentioned,  vin^  one  that  shews  that  the  debtor 
ia  not  within  the  city,  and  has  nothing  there,  by  the  seis- 
ing of  which  he  may  be  compelled  to  appear*  The  statute 
54  Qeo.Sf  c*  137,  not  only  recognizes  the  practice  on 
which  these  decrees  a^e  founded,  as  being  according  to  the 
law  of  Scotland;  but  enacts,  that,  on  notices  being  given, 
at  the  market^cross  at  Edinburgh,  and  on  the  pier  and 
shore  of  Leith,  to  debtors  out  of  the  kingdom,  in  default 
of  their  appearance,  their  creditors  may  issue  a  seques* 
tration  against  their  effects*  Can  we  say  that  a  practice 
which  the  Legislature  of  the  United  Kingdom  has  rec<^- 
nized,  and  extended  to  other  cases,  is  contrary  to  the  prin- 
ciples of  justice?  A  natural-bom  subject  of  any  country, 
quitting  that  country,  but  leaving  property  under  the  pro- 
tection of  its  laws,  even  during  his  absence  owes  obedi- 
ence to  those  laws,  particularly  when  they  enforce  a  moral 
obligation.  The  deceased,  before  he  left  his  native  coun- 
try, acknowledged  under  his  hand  that  he  owed  the  debts. 
He  was  under  a  moral  obligation  to  discharge  those 
debts,  as  soon  as  he  could.  It  must  be  taken  for  granted, 
from  there  being  no  plea  of  plene  admimstravit,  that  the 
deceased  had  the  means  of  paying  what  was  due  to  the 
bankrupts.  The  law  of  Scotland  has  only  enforced  the 
performance  of  a  moral  obligation,  by  making  his  execu- 
tor pay  what  he  admitted  to  be  due,  with  interest  during 

(a)  Vdl.  3,  p.  297.  (6)  2  Sir  W.  Blac.  834. 
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the  term  that  he  deprived  his  creditors  of  their  just  debts,         182S. 
The  reasoning  of  Lord  EUenborough,  in  the  case  of  Bu-      pouGLAg 
chanan  v*  Rucker  (a),  is  in  favour  of  these  decrees. 
Speaking  of  a  case  decided  by  Lord  Kent/an,  his  Lord- 
ship says  (i):  "  In  that  case,  the  defendant  had  property  in 
the  island,  and  might  be  considered  as  virtually  present.'* 
The  Court  decided  against  the  validity  of  the  attachment, 
because  it  did  not  appear  that  the  party  attached  ev^r  was 
in  the  bland,  or  had  any  property  in  it.    In  both  these  re- 
spects, that  case  is  unlike  the  present.   In  the  case  of  Cavan 
v«  Stewart t  Lord  Ettenborough  said  {c) : — "  You  must  prove 
that  die  party  was  summoned,  or,  ai  leasts  that  he  was  once 
on  the  island  of  Jamaica^  where  the  attachment  issued.*" 
To  be  sure,  if  attachments,  issued  against  persons  who  never 
were  within  the  jurisdiction  of  the  Courts  issuing  them, 
could  be  supported  and  enforced  in  the  country  in  whicli 
the  person  attached  resides,  the  Legislature  of  any  coun- 
try might  authorise  their  Courts  to  decide  on  the  rights 
of  the  parties  who  owed  no  allegiance  to  the  govern- 
ment of  such  country,  and  were  under  no  obligation  to  at- 
tend  its  Courts,  or  obey  its  laws.    We  confine  our  judg- 
ment to  a  case  where  the  party  owed  allegiance  to  the  coun- 
try in  which  the  judgments  are  given  against  him,  from  be- 
ing bom  in  it,  and  by  the  laws  of  which  country  his  pro- 
perty was,  at  the  time  these  judgments  were  given,  protect- 
ed ;  and  where  the  debts  were  contracted  in  the  country  in 
which  the  judgments  were  given,  whilst  the  debtor  resided 
m  it.    The  only  other  case  that  has  been  mentioned,  is 
that  of  Williams  v.  Lord  Bagot.    In  that  case,  a  sum- 
mons to  appear,  and  an  attachment  to  compel  appearance, 
issued  at  the  same  time,  and  were  returnable  at  the  same 
time.  These  proceedings  were  not  only  contrary  to  justice, 
but  contrary  to  our  law;  and  the  Court  from  which  the 
proceedings  issued,  was  governed  by  English  law. 

(a)  \  Camp.  63;  S.  C.  9  East,  192.     {b)\  Camp.  €€.    (c)  1  Stark. 530 
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192a  Upon  the  §ec^nd  qvestiDD,  we  am^  ofiopinlQ^  (hs^^ 

repUcation  is  an  answer  to  tke  {dea  of  &e/atatate  oC  Umi- 
tationa.    The  woids  of  the  21  Jame$  1|  o.  16,  6.^  w^ 
that  ''  the  action  shall  be  brought  wilkbi  shiL.yearfrnaitl 
after  the  cause  of  such  action  or  suit,  and  not.aftei;.^    JJk 
though  the  injury  of  which  the  plaintiA  eonplaiiir  has  e^ 
feted  more  than  six  yeaiBy  yet  they  had  ne  cause  of  sotioD 
until^  there  was  eeme  person  witU»  the  realm  -  against 
whom  the  action  oould  be  brought^    Cauae  oif<«Btioass 
the  right  to  prosecute  an  action  with  effects  t  No  meMiai 
a  Complete  cause  6f  action  until  there  is  somebody  that  he 
cttn  sue.    The  deceased  was  niyer  mEngldnd jb&kt^  the 
cause  of  action  accrued  ^sdnfet  him;    After,  hki:  dealhi 
tbeve  was  no  person  in  EhglanA  against  whom  Aei  >pkiii«> 
tiffs  could  proceed,  until  the  defendahtteoknpcmliiniadf 
the  exeoutioii  of  bib  will.    The  defendiat)  did  not  act  as 
executor;  br  prove  thelrDI of > the < deceased^  until  ]8S4« 
An  ekeoutor  may  do  many  ^acXs  ihefcre  ^e  :has  pvoved  the 
wilU  *fldi  when  the  Jkas:{iroT6dtheiwflI«>fais^cight;tor.th^ 
testator^! ^ptopeirty  has'velation  to:the  time.of  the'testatpiMrb 
death.-    But  we  doliot'diink  that' any  aetion^cauibeimaUiT 
tained^aisist  bin.  as  edteratarr  tttil  4<e  has  taken  Hpoa 
lumself  to  act  as  sudbi  os^-.  has  proved,  the  willv    One  who 
is  appeinted  an.ex^qtor  may  xexiiouoc^*  •  It  would  be  in* 
juatice  t0  allow  aotiona  ,to  he  Jbroug^t  against  oqe  ,ap^ 
pointed  ei^eMtoc^  who  never  m^antix)  iic;^  as  sucb^  rbefo^e 
he  >ha4.&fi  opportunity  of  xenQmicix^[...  If  he.be , liable* ^o 
atitions  before  he  has  aetcd  as  executory  pr  prayed  the 
Willi  his  liahliUty  vm&%  a^rise  on  theJi^stant  oi,  the  d^th  of 
(hete^tajtor;  andtna^y  ftClioiw  n^igbitihe  brougjlit  f^aipst 
hfanbafgre  he  could  renounce;  |ipd  from  tl^ese  apljiqns 
he  could  not  be  relieved .witbqHt  ^pe^se^  apd.ifroujhle* 
All  that  the  parages  ixx,PiiM94im{<»)f  9^d; Qfmtfm'^l^h 
got  {b),  to  which  we  were  referred^  prove,  is»  that  an  exe- 

Cfl)  PsfrfiSO.  .    ,     ..  (*)  Tit.  "Adiiii^i8tr^oiv'*'(B9). 
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oiitdv  tAAyte  mied  before  he  has  proved  tbe  will.  If  he  I83& 
kas  aeted- as  executory  be  may  be  sued  as  executor,  whe* 
tber  be  has  proved  the  will  or  not.  In  the  present  osse^ 
thtf  defimdant  bad  not  aotod  before  1894,  when  he  ob- 
tahied  prolate.  .  Li  Rawlinmm  v.  Shaw  {a)t  it  was  deter- 
nuned,;  that>  if  a  didbtor  make  his  creditor  one  of  hiaex^ 
oaton^.theoreditoti  not  having  proved  tbe  willy.or  acted 
iiiii«.ezecution9  may  sue  tbe  other ^xeeiitor  for  hia  debt  A 
maa  ouuio*  sse  as  plaintiff,  who  ought  be  sued  as  defendsttt 
InJb^e^.  PiM  {b),  it  is  stated  by  the  reporter  to  hai«e 
been  agreed  that  no  laches  can  be  attributed  to  a  man  for 
not  suittg/ whilst. tbeire  was  no  exiecutor  against  whom- he 
couU  bring  his  actieni.  I  presume,  that  this  point  was 
agreed  to  by  the  oouasel  lor  all  the  parties*  The  repoit 
tfaen'8tat63,  that  the  Chancellor  ^'  iaolined  to  be  of  opinbti 
that  the  statute  of  limitations  was  not  to  take  plaoe*"  This 
ptoint,  however,  was  not-decided  by  the  Court.  •  In  Wtfbettr 
9«  Webster  (e),  it  appeiired  that  tibe  testator  died  in  1789* 
The  will  was  proved  in  1802.  The  Lord  Chancellor  said, 
that,  as  there  was  no  representative  until  1800,  there  wae 
no  person  who  could  be  sued;  and  therefore  the  statute 
eofdd  not  be  pleaded.  His  Lordsbtp*s  attention  was  afters 
wards  called  to  an  allegation  on  the  bfll,  which  shewed  that 
the  executor  had  taken  possession  of  the  testatoir^s  proper^ 
ty  hi  1792,  upon  which  he  allowed  the  plea  of  the  statute 
of  limitations,  and  said,  that  there  was  not  only  a  cause  of 
action,  but  an  opparhmiiy  cf  euing,  in  1792.  This  deoi* 
don  is  an  'Authority  in  point  to  shew  that  the  statute  only 
runs  fi^m  the  time  that  an  executor  has  either  acted  or 
prroVed  the  will.  The  replication  in  this  case  is  a  good 
answer  to  the  plea.  The  postea  must  be  delivered  to  the 
plaintiffs,  and  the  verdict  entered  for  them  for  eight  hun- 
dred and  sixty-two  pounds,  sixteen  shilKn^. 

Postea  to  the  plaintiffs. 

(«)  STerm  Rep.  557-  /^)  2  Vern.  694.  (c)  lOVes.  93. 
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rtiarf^,  Robertson  r.  Macdouoall. 

jMoy  13M. 

The  defendant,  VhIS  wrs  an  actioD  for  a  Kbel.  The  declaratioii  stated 
js,  M.,  entered  —That,  before  the  tioie  of  committing  the  grieyancea  by 
ibl^Ar^rm.^^  the  defendant  thereinafter  mentioned,  to  wit,  cm  the  17th 
^^^^j^^*^.  ^  Juty^  1823,  at  London,  the  defendant  made  his  cettun 

which  he  wm       ,        • 

sued  by  the  bond  Of  wnting  obligatory,  aealed  with  hia  seal,  and  theie- 
payment'of  *  ^J  acknowledged  himaelf  to  be  held  and  firmly  bomd  to 
ed^  Md^nlritlS'  *®  plaintiff  and  one  WiOiam  Robert^  in  the  sum  of 
ed  proceedings  1000/.  That  the  (Jaintiff  was  desirous  of  sdling,  as  &r 
Pendmg  Uiese'  as  he  lawfully  might,  his  interest  in  the  said  bond  or  writ- 
Sffldv^iuJf  ■  i"g  obligatory,  by  public  auction,  and,  for  that  purpose, 
the  bond  for      he,  befiive  and  at  the  time  of  committing  the  said  ffrie¥an» 

•ale  as  a  com-  ^  *^ 

mon  money  ces,  to  wity  on  the  30th  AprUj  1827,  at  London^  caused 
upon  the  d7.~  ^^^  ^^^  bond  or  writing  obligatory,  and  his  said  interest 
fendant  wrote  to  therein,  to  be,  and  the  same  then  and  there  were  put  up 

the  auctuneer,  *^  ^ 

apprising  him      to  Sale  by  pubUc  auction,  by  one  Charles  Launeeloi  Hag^ 

ofthecircum-  .  .  /•  i         i   •     •«•    • 

stances  under     g^f^t  as  the  auctioneer  and  agent  of  the  piainuir,  m  order 

wal'^ven.  ^d^    ^^  ^1^  ^^^  ^^^^   ^  ^^^^  ^^  ^^^^^  ^^  ^^^  ^^  P^'^^ 

saying  that  it  tiff; — ^yet  the  defendant,  well  knowing  &c^,and  contriring 
and  averring,  '  &c.,  to  injure  the  plaintiff  in  his  good  name,  fame,  and 
oHhe  plaintiff  credit|  and  to  bring  him  into  public  scandal,  infamy,  and 
in  puuing^itup  di^^ee.  with  and  amongst  aU  his  neighbour.,  and  other 
"either  to  ex-  good  and  worthy  subjects  of  this  kingdom,  and  to  cause 
from  the  pociLet  it  to  be  suspected  and  belicTed  by  those  neighbours  and 
purehawrTor!  Bwfcjeots,  that  lie,  the  plamtiff,  had  been  and  was  guUty  of 
hy  the  threat  of  the  offences  and  misconduct  thereinafter  mentioned  to 

pubhcation,  to  i         i   -     -!*•         i 

extort  money  have  been  charged  upon  and  imputed  to  the  plamtiff,  and 
de^rndant  pub-^  ^  cause  it  to  be  suspected  and  believed  that  he  had  no 
!:hlfufat*d*the  >°^'®*^  ^^  ^^  ^^  "^^"^  ^^  writing  obligatory,  and  that 
letter  in  the  nothing  was  duo  and  owing  thereon  from  the  defendant 
Held,  libeiioui,  to  the  plaintiff,  and  that  the  same  was  of  no  value ;  and 
rJ^ew  wo«^.''^  to  hinder  and  prevent  the  plaintiff  from  selling  and  dis- 
posing  of  the  said  bond  or  writing  obligatory,  and  of  his 


Robertson. 
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said  interest  therein^  and  to  cause  and  procure  the  plain* 
tiff  to  sustain  and  be  put  to  divers  great  expenses  attend*- 
ing  the  said  exposure  to  sale,  and  to  yex,  harass,  oppress, 
impoverish,  and  totally  ruin  him,  the  plaintiff; — theretofore, 
and  upon  the  said  exposure  to  sale  of  the  said  bond  or 
writing  obligatory,  and  of  the  plaintiff's  interest  therein, 
and  before  the  said  bond  and  the  plaintiff's  interest  there-* 
in  had  been  sold  or  disposed  of,  to  wit^  on  &c«,  last  afore- 
said, at  London,  falsely,  maliciously,  and  injuriously,  com- 
posed, printed,  and  published,  and  caused  to  be  composed, 
printed,  and  published,  a  certain  false,  scandalous,  mali- 
cious, and  defamatory  libel,  of  and  concerning  the  plain- 
tiff, and  of  and  concerning  the  said  bond  or  writing  obli- 
gatory, and  the  said  exposure  to  sale  by  the  plaintiff;  in 
which  said  libel  was  and  is  contained  the  false,  scandalous, 
defamatory,  and  libellous  matter  following,  that  is  to  say : — 

**  The  1000/.  bond,  advertised  for  sale  by  Mr.  Hoggart 
oi  Broad  Street. 

**  The  above  is  advertised  as  if  it  were  a  money  bond 
of  a  responsible  gentleman ;  and  how  Mr.  Hoggart  can 
reoondle  it  with  his  character  to  suppress  the  facts^  with 
which  he  was  perfectly  acquainted,  is  for  him  to  ex- 
plain. The  short  circumstances  are  these : — Mr.  jEneas 
Morrison,  of  Glasgow,  now  deceased,  and  Jokn  Robert'* 
son,  of  London,  recently  a  bankrupt,  had  occasion  to  refer 
to  arbitration  certain  disputed  accounts;  each  party  pro- 
cured a  friend  to  enter  into  a  surety  bond  in  1000/.,  for 
the  due  performance  of  the  award  to  be  made.  Pending 
the  arbitration,  Mr.  Morrison  died,  and  intimation  was 
given  that  the  surety  considered  biiBself  discharged.  Mr. 
Robertson,  however,  forced  the  matter  to  proceed,  and  the 
arbitrators  having  differed,  he  procured  from  an  umpire 
an  award  in  his  own  faTour.  Proceedings  have  been  insti- 
tuted in  equity  ift  this  country,  and  also  in  Scotland,  to  Bet 
aside  this  award,  and  of  course  to  have  delivered  up  to  be 
cancelled  the  bond  of  the  surety  for  the  performance  of 


U^.:  JhmvU.  t\m  vmy  bond  mrarioffiMxl  fdr  siifel  .Tb»  fidr 
loifiiigflDttar  wiD  ihew  libit  ^Mr.  .£&^ari' ira^/zpfyfastly 
^,     ^'^     "    IMtfiuve  of  the  tikoiuiiAteioeii  ppevi^mlj  ta  adyi^rtiaumik'* 

V  '>.iSirt*^I  hwre  to tekfaoifledgrtbeiKC^pliiDf  yoiir  fiimwr 
of  thifi.dftle^  and  jbtve  /to  thank  youi  4«r  il»  onuito^^ 
the^  leoimMiniQitiQii*  I  ha^e  no  idaubt  yon  I  hafmtaejmtU 
pn^u^  to^be-  aaaured»  tbat^  if  I  owed  lo>Mr«  yBt^iarUom  aiiy 
fliape^r.  on  bnndi  there  would  ;te  no  oeeision  for.  him  to;  ce* 
snM  to  the  wkked  espfdient  he  is  now.attanpliiig.  IBa 
cftQMt  ii^; either  to  extoatt  m^ ney  out  o£  tU  pocket lof  an 
URirar)!  .padfihasery.oti  vhaiia  moie  :lilral)i(»i  bylnu^onief 
thi>«  tbttaM>of  fHibUo^lidn^  tfi^  extoi^  tnoneyifhim  fl^ 
.  ^fXhat  tkOtbon^  m  not  worth  one  favthfaig^  is  <elear:  to 
debiomukratidn^;  and^:  aa  there  is  an  exiatiog  anit  kteqiitf 
toiMt'it  'aaidev  I  amagke  you  will n6t. think  you Mqeit 
yHurbelC'properiy  to  ihe.publie,  tritbo«t  jioa  add.  to  the 
adpevtiatment .  fior  the  jtele,^  that  thece  i  is  bl>  suit  iatAepat* 
dettoii  i  Yw^e^k  me  whedier  I  wMDjoId  JohoOaoithht  th^ 
iboiul  should  gd  mtQL  (the  niarfcet4  Ij^vejriamtenaaf  |k- 
Tenting  jroiic.terryang  ii^  the-market  «n  i  article  jof'oa  n^ 
itiBi  hnt^lifi .  by  your  pnttiag  to  nie>thft  -above f  qme^tioDy 
jioUinean^hafr-'I'SfaauU  offer  to  faecGme  ihe  |aiffduider»  I 
havadnBjr>toiadid,  .-tfaat,  if  you/nvetfei  to*  cttbrift  toaieffinr 
IO/.9  I  should  hesitate  altaiii'aocetitiiig.' the^offer^    l^an, 

<  'J    y  'ji.-  <  \       ...  ■"     I       '  •-      I  .  •     .  '  •       1      :'.♦:.       •  •  1 

Wherebj,'  and  by*  reaison  iof  the  {Mreriuses^.tba  phinftiff 
had  been  greatly  injured  in  his  good  namei  fame,  and 
etedtl,  and  bvoughl  into.'  {HibUc'^scaodoiy  infaiiyy'  anA/dis- 
gaaeetoitegaft.hisnes^kubounii  and  other  :^od  >  and  wo^- 
thy.atibjeata)  m^y^  of  vihcml:  mispeted  aqd  feelisTed, 
and  etUl  40  suspect  and  <  beljevev  the  phdntUF  t»  ha^e 
ibeluiy  ^and.;t»  be>  guilty  of  the  said  ofienees  and  Misoew* 
dact»>afid  ha/ve,  by  reasDn  6(  the committiiig ofdieciaid 
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grietatices  by  the  defendant  as  aforesaid,  fl*om  tlienee  iSS^ 
bitkefto  iriioily  reAiaed,  and  atili  do  refbse,  to  have  any 
traniadioni  acquaintanee,  or  diaeouTse  with  the  plaintiff,  "  v. 
as  they  before  were  used  and  accustomed  to  have,  and 
othlsrwise  would  have  had ;  and  also,  by  reason  thereof, 
diwid  of 'the  liege  subjects  of  our  lord  the  king,  who' were 
preaent  at  and  vrpon  die  said  exposure  to  sale,  and  who 
iMre  then- and  4here  about  to  >be  and  become  porohasers 
of  the  said  bond>  and  of  the  pkdntiff's  interest  dierein, 
«nd  who  might  and  would  otherwise  have  Ind  for  and  puv* 
ettHsedibe  same^were  then  and  there  prevented  iVom  bid- 
ding  f or ^  and  becoming  the  purchasers  of,  the  said  bond. 
Mid  of  the-  plaintiff's  interesti  and  then  aiid  there,  and 
from  tltt«ce'faithevto>  have  respectively  wholly  declined  «o 
puiriuLse  the  samei  and  thereby  the  {daintiff  was  then 
OmI  theve  hmdered  and-  prevented  from  selling  and  dis^ 
posing  of  the  said  bond,  and  of  fak  said  interest  therein, 
and  had  theneby  not 'only  lost  and  been  deprived  of  dOI  the 
advioitages  aad  emoluments  which  be  might  and  would 
have-derived  and  accfuired  from  the  sale  thereof,  but  had 
faecnfbroed  and  obliged  to  pay,  lay  oat,  and  expend,  cRveva 
large  silma  of 'moneys  amounting  in  the  whole  to  a  large 
MUBtf  to>  wi^  the  sum  of  602»,  in  and  about  the  said  exposure 
to  sak^'and.expenae8  incident  thereto,  to  wit,  at  London: 
and  the  pkintUP  had  been  and  was,  by  misans  of  thepse- 
.BDsds,  otherwise  greatly  injured^ 

•  The  defen4ant  pleaded  the  general  issue,  and  also  seve- 
ral special  pleas  of  justification,  which  it  is  unnecessary  to 
iiefe  ottt^  aano  evidenee  wImb  offered  in  their  snpport 
•     ...''•." 

Ax  the  trial,  be&ce  Mr.  Justice  Qasek^,  at  GmU- 
haUt'ut  the  adjourned  Sittings  after  the  last  Miohaebnas 
Tcrm^  it  appeared  Chat  the  defendant,  as  surety  for  one 
j^Aeas  M^rtisan,  had  entered  into  a  bond  for  the  per- 
fiHrmance  of  an  award  to  be  made  in  pursuance  i^  a 
submission  toi  arbitration  of  all  matters  in  >  dispute  be- 
tween Morrison  and  the  plaintiff;    that  the  deed  con- 
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1888.        tabled  a  proviso  Aat  the  sufamission  should  not  Taoate 
or  expire  through  the  decease  of  either  of  the  parties; 
V.  that  Morrison  died  pending  the  submissioD,  and  shordy 

Maodouoaia.  afterwards  the  defendant  gave  the  plaintiflp's  agent  notice 
that  he  considered  himself  discharged  from  his  lialnlity  as 
sarety  on  the  bond.  The  arbitrator,  however,  proceeded 
to  act  on  the  submission,  and  nearly  a  year  afterwards  pub- 
lished his  awards  by  which  he  directed  the  executors  of 
MorrtMon  to  pay  a  certain  sum  to  the  plaintiff;  and,  they 
having  no  assets,  the  plaintiff  sued  the  defendant  in  the 
Court  of  King's  Bench,  as  surety  on  the  bond,  and  ob- 
tained judgment.  The  defendant  afterwards  brought  a 
writ  of  error  in  the  Exchequer  Chamber  (a),  and  filed  a 
bill  in  equity  tp  restrain  the  plaintiff  from  proceeding  on  the 
bond,  and  also  institnted  proceedjogs  in  Seodamd  iot  the 
same  purpose;  and,  pending  these  proceedings,  the  plain- 
tiff applied  to  Mr.  Hoggart,  an  auctioneer,  to  put  up  the 
bobd  to  public  sale.  Mr.  Hoggart  aecoxdingly  wrote  to 
the  defendant  to  apprise  him  of  the  intended  sale,  wbeiL 
he  sent  him  the  letter  of  the  11th  ApfU,  as  set  out  in 
the  declaration.  On  the  day  of  sale,  the  defendant  caused 
a  printed  paper,  containing  the  hbel  declared  on,  to  be 
circulated  in  the  sale-itKWi.  It  also  appeared,  that  in  cob> 
sequence  of  the  defendant's  having  refused  to  aecede  to 
certain  terms  of  negotiation,  the  plaintiff  had  said,  "  I  will 
advertise  the  bond,  and  he  shall  see  the  advertisement 
under  his  nose  at  his  break&st-tabk;''  and  the  follow- 
ing advertisement  shortly  afterwards  appeared  in  the 
Times  newspaper:  '^  The.  bond  oi  Alexander  MaedomgaU 
Esq.,  Solicitor.  On  &c*,  at  &c.,  by  Mr.  Hoggart.  The 
bpnd .  of  the  above  responsible  gentleman,  for  1000/.,  on 
which  the  judgment  of  the  Court  of  King's  Bench  has 
been  obtained,  but  payment  of  which  may  be  put  off  by  Mr. 
MacdongaU  for  about  twelve  months  longer,  &e.  &c.'* — 
For  the  plaintiff,  it  was  insisted,  that  as  the  defendant,  in 

'fl)  Ffcfe,  tmtf,  147. 
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his  letter  to  Hoggari^  had  said,  that  the  plaintiff  had  resort-  1828. 
ed  to  a  wicked  expedient,  and  that  his  object  was  either  to  ^^^^J^^ 
extract  money  out  of  the  pocket  of  an  unwary  purchaser,  ^^  v. 
or,  by  means  of  the  threat  of  publication,  to  extort  money 
from  the  defendant;  it  was  a  personal  slander  on  the  plain- 
tiff, for  which  he  was  entitled  to  recover.  The  learned 
Judge  left  it  to  the  Jury  to  say,  whether^  under  all  the  cir* 
cumstances,  the  defendant  was  acting  bond  fide  \n  support- 
ing his  title  to  the  bonA;  and  whether  the  objectionable 
remarks  in  the  letter  to  Hoggart  exceeded  the  bounds  of 
moderation  only  from  a  warmth  of  feeling;  or  whether  the 
defendant  went  out  of  his  way  for  the  purpose  of  slander* 
ing  the  plaintiff,  or  unfiurly  attacking  his  character.  The 
Jury  gave  a  Terdict  for  the  defendant  on  the  general 
issue,  and  were  discharged  from  any«finding  on  the  special 
pleas. 

Mr.  Serjeant  Spankie,  in  the  last  Term,  obtained  a  rule 
nUi,  that  this  verdict  might  be  set  aside,  and  a  new  trial 
gnnted,  on  the  ground  that  the  plaintiff  was  entitled  to  re- 
cover for  the  attack  made  upon  his  character  by  the  defen- 
dant. He  submitted,  that,  akhough  the  letter  written  by  the 
defendant  to  Hoggari  might  be  considered  in  the  nature  of 
a  confidential  or  |Hrivileged  communication,  as  far  as  it  re- 
lated to  the  plaintiff's  interest  in  or  title  to  the  bond ;  yet  it 
could  not  justify  slander  of  the  person.  If  a  man  mix  up  the 
assertion  of  his  daim  with  personal  invective,  the  law  will  not 
protect  him;  and,  although  the  defendant  might  have  been 
warranted  in  using  strong  language  with  regard  to  the 
bond,  yet  he  was  not  justified  in  insinua&ig  that  theplaii^ 
tiff  was  a  swindler,  which  he  did  in  terms,  as  he  stated 
that  his  object  was,  either  to  extract  money  from  the  pocket 
of  an  unwary  purchaser,  or  to  extort  it  from  the  defen- 
dant by  means  of  threat  If  a  party  assert  an  interest 
in  an  estate  offered  for  sale,  he  may  dispute  the  title 
of  the  party  exposmg  it;  but  he  cannot  impute  corrupt 


liibtTVe^  to'lhls^bHer,  or  lodd  hini  With  personal  Iftvfefcfire; 
afntflit^e  tHe  jtttaclbbythe  Ddfbn^nt  on  the  pliibtifp^as 
v^.  .      llbttoi)!^  1itm6c^«aty/btit  Was  vholfy  nncomieGted^tviiii 
tW  subject  of  the  bond.        '  '  '       •  * 

' '  MR  Serjeant  ivtldenow  shewed  cause,  ^he  graviakin 
of  tlie'ptairitiff*8  charge  is  not  tbe  persotikl  sliri&ifr;  ottfife 
tfrifatnatiori  of  hia  character ;  but,  that  personswho  attended 
irt  the  Bile,  and  irould  hdve  btdibi'the  hohd^  Veri  deterred 
IWiii  60  doing;  by  means  of  wirich  the  plain^flTW^s  pte- 
'irented  ttom  disposing  <if  the  bond,  and  tras  ofeH^ed  to 
p^y  B  certain  ^um  for  the  expenses  of  eiqidsing  it  tb^stde; 
lind  lihe  substance'  bf  thb  whole  of'  the  charge  in  ^he de- 
claration i^;  the  Impeding  ther  plamtiff  hi  thk^'sale  of  ^hat 
ihstrumeiit.  l^he  defendant  tikd,  under  the  circumstances, 
an  lihqiiesttonable  righ't'to  Reflect  on  the  conduct  bf  the 
plaintiff,  as  far  as  it  regarded  th6  sale  of  the  bond. '  £i  order 
tWr^der  a' party  claiming  title  or  interest  in  land 'brother 
)^6p^iVff  liable  in  damages  for  the  ]()ubKc^Ci6rt  bf  a  Ktiel,  or 
fi^foral  slander  concerning  it;  it  miist  be  shewn' that  th^  fib^l 
was  published,  or  the  words  spoken,  with  a  malicious  id- 
Vent  J  and,  although  malice  mky  t)^  inferred  from  rtie  na- 
ture of  the  publication,  yet  the  law  will  pre^me  ilk)&b«ehce 
hi'*e'fli*sthistance.  "f  he  law,  howevei^,  wto  hoft  iiiitiijr 
)^^ond  siainder ;  buf,  If  there  be'nb'evidence  of  express 
mAiee,  the  Cburtwitriobk  at  the ' ocdadioh  wfaicfh  gave 
biirth  to  the  libel  6r  the  d^amatory  words ;  khd,  id&bugh 
a  pa^ty  may  not  be  excused  fbt  uttering  'slanderous  mat- 
ter, yet'  (he^  occasion  may  justify' It,  unless  he  has  been 
^tiilty  bf  an  excess,  oif  it  be  shewn  that  he  w^  actuated  by 
i^xpress  malice.  The  benefit  of  th\s  presumption  is  not 
tohfliied  ^o  those  who  claim  an  interest,  biit  extends  to  per- 
sons^ho'fect  hi  aftiendly chalracier,  dr&i  the  bourse oFii  ph)- 
fessionalduty ;  as  well  as  to  those  who  appear  to  act  in  the 
discharg^^fMi^dufy'whidi  the  convenient  er^Sgicoeies 
of  society  may  call  upon  them  to  perform ;  as  in  the  case  of  a 
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JW4p?  giving.*  q^^r^cj^^S  pfi^.?f^«^3»f*nt.p:Wc]t fiMja!;  )b^  ipr        W?^. 

i|p4.  Ijppe,  the  o?i\y  aii^3tiDa  ia,  yJxfther.  the  ata^mppU  p^^r  ^  '  v, 

lished  by  the  defendant  was  made  with ,»  m^Ii^iou^  iptent  pf   "A  •  ^  i  -  >^ 

not.    In  Hargrove  v.  Zr«  Breton  (a),  it  was  held^  that  there 

iquat,hein9li<^»  eUherpxpressetcl. or  implied,  jto  ;naii^in 

9^  ^tiqn  :fpr  slawder  of  title.  .  There,  ft  creditor.  o^,a  w>f  >r 

g%9X,6ieQt  his  attorney  to  a  jsalerroqm  where  tlie.e^^  wfa 

put ,pp  to  .Ruction  by  the  plaintiff,  thje  xif^Qj^t^eijj^^,t;^^aff- 

qij^iii1|t)i«  persons  prepewt  t^at^uch,  mortgagor,  l!i?4ii^ 

qjvf^^  bwkrupt  {before. l^e  had  mortgagied  thp  ,es^t^  .fp 

tjj^e  pfeiptiff;  and.  I40r4  flfanffiel^  said  (i):  "  thf^,  im.- 

4fr.,j^(^   cijrqiqn^top^*  jm^Uce.cofJd  not  be  upplfp^^ 

.fLf}4  4h^t  no  fc^off  lies;  for  giving  a  tH>e,e^)arpc;^»  ofj^ 

8e,rTAnt|.,ifp(ui  appjieation  made  to  hia  former  mast^riJ(o 

jpQi^^'ci.i^to,  his  qi^aractei;!  with  a  ,view  of  hiirjpg  hio^f,  ijp- 

]^^a.  tjijiere  shpuld  be  extravifdinary  qirpyms.t^nceftof  jSKr 

4)r^8 .  malice."    In ,  Piity*  J)<fnpvan  (c),  iq  an  itcUon^  for 

f^(^PM  oftijdie,  cpnyeyed  .in  9^  letter  to  a  p^rsop  ^ho^t  Jto 

puixrh^e.  an. ,  pstate  of  the. .  plaintiff,  impu^ii^g  P^fW^,  ^9 

J,.  &,  frpw  wbojw  ^he  plaintiff  p^r^hase4  .it},.W5!i,^hf^t  jj^^ 

title. i^oul4.Aer^fQre  Ijjie^di^putf^d:  the  CqwI^  b^|d*  fh^f 

t^  g^estioif  for  the  Jury,was,  npt  whetheJf  ^b^y  Verp/8q.|jpr 

fifd  that  J.\S,,  wfts  in^anp,  pr  th^t  ^le  defieijdj^  ept^ptpipf 

ed,M  9pinipn  tbpt.hptW^p  ?9i.up9P  auqh  grow^ds  }\8  ,wpn](d 

h4Yp  jpftrpjiaji^da  iflau-of  .souni^j  s^fi^  ^nd  jl^9(wle4gf5  jij^ 

busings;  (but  whether  he  acte<^  ppt^AJidfi  inr  thf^  ^P^iQMr 

uiciitipyi  yfrichi  he  nja^e^  ^bfljeyiff^^  it.^tjOj  Ijp  ,^e^  jft3  hg 

«4»^4  pccprdipg  to  .bi8;pwp  up^ei;s(jap4ingi,  flp4  .y^4fif 

8t|ch  impressions  as  his  sitpation.and.  character  ;nr^e  lil^ely 

|p  beget. .  And  l^oxA  EUefibqrpugh  thei}e  said  (^:,  !^  Iq  t^e 

C9ae  of  sbfnder,  of  t^tle^  the  l^pnajides  of  t)ie  co^iiaipiQptipi]|; 

i^ui  not  whether  a  man  of  rational  ynderatandinj}  yp^d 
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1828.        have  done  so  and  so,  is  the  question  to  be  canvassed.    A 
RoBBRTfOK     ''^^  ^^  intemperate  passions,  or  of  weak  understanding,  or 
a  man  acting  under  an  erroneous  impression,  may  be  car- 
ried Airther  than  a  man  of  more  mature  judgment ;  but 
still  he  would  not  be  liable  to  an  action  of  slander  of  this 
sort.**  In  Fairman  v.  Ipcm,  where  ttie  defendant,  a  creditor 
of  an  officer  in  the  army,  addressed  a  petition  to  the  Secre- 
tary at  War,  with  a  view  of  obtaining,  through  his  interfer- 
ence, the  payment  of  a  debt  due  to  him  from  the  plaintiff. 
Lord  Chief  Justice  Best  said  {a)i  ''The  letter  complain- 
ed of  was  addressed  to  the  Secretary  at  War,  and  was  de- 
livered to  him,  and  to  him  only,  with  an  intent  to  prevdl 
on  him  to  exert  his  authority  to  compel  the  plafwtiiF,  an 
oflScer  in  the  army,  to  pay  to  the  defendant  a  debt.    The 
defendmt  seems  to  have  felt  tiiat  the  plaintiff  had  trei^ed 
him  very  ill,  and  the  letter  contains  such  expressions  as  an 
angry  man  was  Ukely  to  use,  and  such  as  would  have  ren- 
dered the  letter  a  libel  if  it  had  been  sent  into  general 
circulation,  or  to  any  individual  witiiout  a  sufficient  cause 
to  justify  the  sending  of  it.'* — Although,  therefore,  a  party 
may  be  guilty  of  an  excess  by  using  improper  or  unguard- 
ed expressions  in  the  heat  of  the  moment,  he  cannot 
be  answerable  for  them  in  an  action  for  damages,  unless 
they  were  uttered  with  a  malicious  intent.    In  APDougaU 
V.  Claridge  (6),  in  an  action  for  a  libel  on  the  plaintiff  in 
his  profession  of  a  solicitor,  contained  in  a  letter  written  by 
the  defendant,  addressed  to  third  persons,  and  charging 
the  plaintiff  with  improper  conduct  in  the  management  of 
their  concerns;  it  appearing  that  the  defendant  himself 
was  interested  in  the  affairs  which  be  had  supposed  to 
have  been  mis-managed  by  the  plaintiff.  Lord  EUefh 
borough  was  of  opinion  that  it  could  not  be  considered 
as  a  libel,  and  made  the  subject  of  an  action  far  dama- 
ges*    So,  in  Dunman  v.  Bigg  (c),  the  plaintiff,  a  dealer 

(a)  h  Barn.  &  Aid.  W6*  (A>  I  Camp.  267-        («)  Id.  269,  n. 
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in  beer,  buying  it  of  brewers,  and  selling  it  to  publicans,  be-         1828. 
ing  about  to  open  an  account  with  the  defendant,  a  brew-  ''     ' 

er,  one  X.  became  his  surety  for  the  price  of  such  beer  as  v. 

should  from  time  to  tune  be  supplied  to  him,  the  defendant  Macdouoall. 
promising  to  inform  the  surety  of  any  default  in  his  payments 
made  by  the  plaintiff;  and  after  the  parties  had  dealt  to- 
gether for  some  time,  the  defendant  went  to  the  surety  and 
said,  that  the  plaintiff  wished  to  cheat  him,  that  he  had 
sent  back,  as  unmerchantable,  beer  which  he  himself  had 
adulterated,  and  that  he  was  a  rogue  and  a  rascal  f  and  there 
was  no  evidence  that  any  cause  existed  to  call  for  such  an 
opprobrious  statement,  there  being  only  evidence  that  a  sum 
of  mone  J  was  due  from  the  plaintiff  to  the  defendant  for 
beer:  but,  as  the  surety  was  connected  with  the  transac- 
tion. Lord  Ettenbarotigh  was  inclined  to  think  that  it  was 
a  privileged  communication,  though  the  defendant  seemed 
to  have  been  betrayed  by  passion  into  some  unwarrantable 
expressions.  So,  here,  the  defendant's  letter  to  Hoggart 
was  in  the  nature  of  a  confidential  communication ;  and  the 
conduct  of  the  plaintiff  in  exposing  the  bond  to  sale,  was 
calculated  to  irritate  the  defendant,  and  more  particularly 
so,  as  it  had  been  so  long  a  subject  of  litigation  between 
them.  The  plaintiff,  in  his  advertisement,  had  stated  it 
to  be  a  bond  of  an  attorney,  and  that  he  might  put  off  its 
payment  for  twelve  months.  That  was  an  unwarrantable 
reflection  on  the  defendant's  professional  character,  and 
likely  to  excite  or  irritate  him,  especially  when  added  to 
the  expression  made  use  of  by  the  plaintiff,  that  he  would 
advertise  the  bond,  and  that  the  defendant  should  eee  the 
advertisement  under  his  nose  at  his  breakfiist-table.  At 
all  events,  the  question  was  most  properly  left  to  thtt 
Jury;  and  they  were  fully  warranted  in  negativing  that 
the  defendant  had  been  actuated  by  malice.  On  the 
contrary,  he  published  his  statement  in  the  sale-room, 
with  a  hand  fide  view  to  his  own  interest  in  the  bond,  and 
to  prevent  its  sale,  when  he  knew  that  the  phmitiff  could  not 
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182S.        make  a  title  to  it  in  the  terms  represented  in  the  adfer- 
'     *  tisement. 

Robertson 

9. 

Mr.  Serjeant  SpanUe,  in  support  of  his  rale. — ^Tfae 
question  as  to  the  defendant's  intent  in  publisiiing  the 
statement  in  question,  or  whether  it  were  malicious  or  not, 
should  have  been  left  generally  to  the  Jury.  It  has  been 
said,  that  the  plaintiflTs  charge  against  the  defendant  is 
confined  to  the  single  fact  of  impeding  the  sale  of  the 
bond,  and  that  the  defendant  was  warranted  in  asserting 
his  right  or  interest  in  it,  for  the  purpose  of  preventmg 
the  persons  present  at  the  auction  from  bidding  for  it.  Bat 
his  principal  object  was,  to  cast  personal  inrectives  on  tiie 
character  of  the  plaintiff,  and  the  gist  of  the  action,  asset 
out  ui  the  declaration,  is,  the  personal  slander,  ^r  attaek  on 
the  plaintiff's  character,  whereby  he  was  greatly  iojifired  in 
bis  good  name,  feme,  and  credit,  and  suspected  by  his  neigh- 
bours to  have  been  guilty  of  the  mtscondoct  imputed  to 
him.  That  part  of  the  declaration  which  related  to  aiaa- 
der  of  title,  was  abandoned  at  the  trial,  and  the  attention  of 
the  Court  was  directed  to  the  personal  attack  on  the  plain- 
tiff alone.  In  Pitt  y,  Donovan,  there  was  no  charge  of 
personal  slander,  but  the  letter  related  solely  to  the  sale  of 
the  estate.  Besides,  there,  it  was  sent  privatdy  to  the  in- 
tended purchaser;  whilst  here,  the  statement  was  circolat- 
ed  in  the  public  auction-room.  So,  the  cases  of  JElai^iYireT. 
Le  Breton,  and  Smith  y.  Spooner  (a),  were  decided  on  the 
sole  ground  that  the  actions  were  founded  on  a  mere 
slander  of  title.  Here,  however,  the  true  question  is, 
whether  the  defendant,  at  the  time  he  made  his  statement 
in  the  auction-room,  was  acting  bondjide,  and  in  the  mere 
support  of  his  title  on  the  bond,  so  as  to  raise  doubts  in 
the  minds  of  those  who  might  be  inelined  to  bid  for  it. 
Quodneces$itiM  cogitde/endit.  Although  the  defendantwai 

(a)  3  Taunt.  246. 
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jiMi|ifiad  in<«ttMUQg  the  plaiatiff'3  tid^,  Jb9  had  no  right  to         i92S. 
mix  up  with  it  a  slander  of  his  person;  and  his  st^tir^  th^t     hobertson 
the  plaintiff's  object  was,  either  to  extract  or  extort  money,  •• 

-cofild  not  -hQ  jivstified>  nox  was  it  necessary  in  order  tQ  .pre- 
nnt  my,  pbjectipn^.  b^  jcnight  have  thou^^ht  proper  to  raise 
to  tbie  TaUdMy  of  the.bond^   Thia  defeiidant's  statement  em« 
braced  twp  diatmct  points,  andmighthave  been  sole^t  to  tjhe 
.Jliry>  pkf^  the  one,  whether  he  went  further  than  was  re- 
.quired  j|o, prevent  the  9ale  of  the  bond;  the  otber^  whe- 
ther tie  WAS  justified  in  making  an  attack  o^  the  personal 
character  of  the  plaintiff.  This  case  cannot  be  ^siniilated  to 
tlmt  of  Fairnmm  ?.Ives,  as  there,  the  defendant  acted  band 
.fiikp  and  under  the  aiipposition  that  the  public  officer  who^n 
he.  addressed  had  authority  to  redress  his  wrongs.     H^ef 
liQWever,  the  question  is,  whether  the  defendant  was  Jus- 
tified by  law  in  making  the  atatement  he  did^  or  whether 
the  oeeasion  reqoived  it    The  previous  provocation  by 
the-  pbiotiff  could  only  be  urged  in  mitigation  of  damages; 
and,  although,  if  the  defendant  had  been  guilty  pf  ap  eK- 
cess  IB  his  statement^  he  might  not  have  been  amenable ; 
yet»  he  was  bound  to  confine  himself  to  the  bond,  which 
'  was  the  sulqeet  ef  the  sale;  for,  in  Broum  v.  Croome  (cjf), 
an  advertisement  in  a  public  paper,  strongly  reflecting  upon 
the  character  of  an  individual  who  had  been  declared  bank- 
rupt, waa  held  libellous,  although  published  with  tl^e 
avowed  iutcntion  of  convening  a  meeting  of  the  oreditors 
for  the  purpose  of  consulting  opon  the  measures  proper  to 
be  adopted  fiur  dieir  own  security,  as  thelsgal  object  might 
have  been  attained  by  means  less  injurious;  and  Lord  JSl- 
lenbomrgk  there  said:  ^*  The  question  is,  whether  Ihe  de- 
fendant was  justified  in  publishing  this  advertisement  to  the 
world,  when  all  the  communication  which  was  necessary, 
might  have  been  made  in  a  manner  less  ingueious^    In .  that 
pomt  6f  viewi  and  to  that  extent,,  I  think  the  pubtication  is 

{a)  2  Stark.  N.  P.  C  29?. 
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1828.         libellous:'*  and  his  Lordship  concluded  by  saying,  that 

Robertson     "  ©vcry  unauthorized  publication  to  the  detriment  of  an- 

«•  other,  was,  in  point  of  law,  to  be  considered  as  malir 

MaCDOUOALL.         .  „     r«,  .        ,  .        .     1  ^  .      .  1  1- 

cious.    That  18  the  true  principle^  and  it  is  expressly  appl^ 
cable  to  this  case,  as  the  defendant  might  have  made  his 
statement  in  more  guarded  language,  and  ought  not  to- 
have  gone  out  of  his  way  to  attack  the  character  of  the 
plaintiff. 

Lord  Chief  Justice  Best,— Thb  was  an  action  for  a  \ir 
beL    It  is  most  material  to  state,  that  the  dedaratioii  cooe 
tains  a  charge   against  the  defendant  for  a  libel»   the 
effect  of  which  is  to  injure  the  plaintiff  in  his  personal 
character;  and  also  a  charge  for  slander  of  title.     The 
latter  charge,  however,  may  be  considered  as  if  it  were  put 
of  the  declaration,  as  it  was  abandoned  by  the  plaintiff's 
counsel  at  the  trial.    The  question  then  is,  whether  the 
count  in  the  declaration  is  adapted  to  the  charge  of  per^ 
sonal  slander;  and  whether  the  libel  is  such  as  maj^baye 
the  effect  of  injuring  the  plaintiff  in  his  reputation  and 
character;  or  whether,  if  it  be  a  libel  on  his  character,  the 
defendant  might,  under  the  circumstances,  be  excused  in 
its  publication.    If  a  person,  unauthorized,  publish  that 
which  may  be  detrimental  to  the  character  of  another,  and 
an  injury  thereby  result,   the  law  will  not  enquire  into 
the  motives  which  might  induce  the  party  to  publish,  bui( 
will  render  him  answerable  in  damages  to  the  injured  par- 
ty.   But  if  a  man,  in  the  due  course  or  performance  of  a 
duty,  or  for  the  purpose  of  protecting  his  interesti  write 
a  paper  containing  a  charge  which  may  be  injurious  to  the 
character  of  another,  yet,  if  he  act  honestly,  such  an  act. 
is  excusable.    So,  although  his  statement  may  have  been 
made  with  some  degree  of  warmth,  he  may  be  excused ;  but. 
he  must  confine  his  charge  to  what  the  necessity  of  the  occsr 
sion  may  require;  and  if  he  go  beyond  it,  he  cannot  J}e  ex* 
cused,  unless  he  shew  that  it  was  necessary  to  make  ^uch  a 
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charge,  for  the  purpose  of  protecting  his  property:  but  if        1828. 
he  unnecessarily  or  wantonly  impute  criminal  or  base  motives     i^^jgyj^^gow 
to  the  party  against  whom  the  charge  is  made,  he  must  an-  r. 

awer  for  the  consequences.  What,  then,  is  the  nature  of  the 
publication  of  which  the  plaintiff  complains  ?  It  is  in  these 
terms:  "  The  1000^  bond,  advertised  for  sale,  by  Mr. 
Hoggart,  of  Broad  Street.  The  above  is  advertised  as 
if  it  were  a  money -bond  of  a  responsible  gentleman ;  and 
how  Mr.  Hoggart  can  reconcile  it  with  his  character  to  sup- 
press the  facts,  with  which  he  was  perfectly  acquainted,  is 
for  him  to  explain.  The  short  circumstances  are  these: — 
Mr.  yEneas  Morrison,  of  Glasgow,  now  deceased,  and  John 
Robertson,  of  London,  recently  a  bankrupt"^ — That  was  a 
fact  the  defendant  was  authorized  in  stating,  as  it  applied 
to  the  sale  of  the  bond.  But  he  went  on ;  and,  after  setting 
out  other  circumstances,  and  the  proceedings  which  had 
been  taken  on  the  bond,  he  conchided  with  his  letter  ad- 
dressed to  Mr.  Hoggart  on  the  11th  April,  1827,  in 
which  'he  says,  **  I  have  to  acknowledge  the  receipt  of 
your  favour  of  this  date,  and  to  thank  you  for  the  courte- 
sy of  the  communication,  I  have  no  doubt  you  know  me 
well  enough  to  be  assured,  that  if  I  owed  to  Mr.  Robert- 
ssn  any  money  on  bond,  there  would  be  no  occasion  for 
him  to  resort  to  the  mcked  expedient  he  is  now  attempting/^ 
The  defendant  should  have  confined  himself  to  the  sale  of 
the  bond,  or  to  shewing  that  the  plaintiff  had  no  title  to 
seH;  bttt  he  goes  further,  and  says,  ^'His  object  is,  either  to 
extract  money  out  of  the  pocket  of  an  unwary  purchaser, 
or,  what  is  more  Hkely,  by  means  of  this  threat  of  publica- 
tiem,  to  extort  money  from  me."  Now,  thei-e  could  be  no 
oocatoion  whatever  for  the  defendant  to  mtrodtice  the  lat- 
ter sentence,  which  was  clearly  malicious.  That,  how-* 
ev^r,  must  not  be  considered  as  malicious  in  common  par- 
lance, but,  in  ttie  legal  acceptation  of  the  word,  as  mis- 
chievous and  unjust;  and  it  surely  vms  most  unjust  and 
malicious  to  impute  such  motives  to  the  plaintiff.    On 

A  AA  2 


706 


CASES  IN  EASTER  TEBM, 


1828.        that  principle,  I  am  of  opinion  that  the  Jury  w<^  not 
RoBERTsoir     authorized  in  finding  the  verdict  they  have  done;  for 
V-  the  defendant  could  not  be  esLCUsed  the  publication  of 

these  latter  words.    We  have,  in  the  course  of  the  argu- 
ment, been  referred  to  several  cases  of  slander  of  title; 
but  they  are  altogether  distinguishable  from  casefs  of  per- 
sonal slander;  as  an  action  for  slander  of  title  cannot  be 
maintained  unless  special  damage  be  proved.    The  distinc- 
tion was  most  properly  drawn  by.  Mr.  Justii:e  Liitledale^  in 
Waits  V.  Iteynolds{a),  vix.  that  slander  of  title  is  not  like  a 
common  action  of  slander,,  which  is  maiotiunable  without 
special  damage ;  but  it  is ,  founded  entirely  on  the  special 
damage;  and  he  there  left  it  to  the  Jury  to  consider,  whe- 
ther the  defendant  acted  bondjide  as  attorney. for  the  par- 
ty who  claimed  title  to  certain  premise^  put  up  to  sale^  and 
whether  either  of  them  acted  imfairly,  or  without  due  con- 
sideration.  If  the  opinion  I  expressed  in  Fairfnan  v.  Ivet  be 
looked  at,  it  will  support  the  doctrine  to  which  I  now  sub- 
scribe.   In  that  case,  a  petition  was  addressed  by  the  defen- 
dant, a  creditor  of  an  officer  in  the  army,  to  the  Secretary  at 
War;  and  it  was  done  bondjide^  as  the  defendant  thought 
that  he  had  a  right  to  address  the  Secretary,  and  that  he  (the 
Secretary)  had  authority  to  order  the  payment  of  a  debt  due 
from  the  officer  to  him.     The  declaration  charged  the  de- 
fendant with  publishing  a  libel,  purporting  to.be  a  petition 
to  the  Secretary  at  War,  and  which  was  set  out  as  follows: — 
"  Your  petitioner  solicits  your  Lordship's  well-known  jus- 
tice and  disposition  to  benevolence  to  be  extended  towards 
him,  by  directing  an  officer  in  his  Majesty's  service.  Captain 
W.  B.  Fairman  (the  plaintiff),  to  discharge  a  debt  which 
has  been  due  to  your  petitioner  above  four  years;  and,  al- 
though frequently  applied  for,  has  never  been  noticed  by 
Captain  Fairman^  but  unjustly  and  unfairly  he  has  de- 
prived your  petitioner  of  any  redress,  except  through 

(a)lMood.&Malk.N.P.C.2. 
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your  Lordship's  humane  consideration,  by  giving  an  ad-  1828. 
dress,  as  wfll  appear  by  the  inclosed,  where  he  had  no  ^^^^^^^ 
eredit,  nor  even  was  known.  Your  petitioner  begs  most  ^^  »• 
humbly  to  inclose  copies  of  two  bills  of  exchange,  one  for 
lOOi,  and  the  other  for  751.  lOj,,  which  your  petitioner 
received  in  payment  as  money,  and,  when  due,  Captain 
Fairman  had  given  no  order  tovpay  them,  either  at  his 
agent's  or  at  the  address  of  his  bills,  where  your  petitioner 
was  informed  he  did  not  reside ;  nor  did  they  know  any 
thing  about  his  bills.  Since  that  period,  your  petition- 
er has  repeatedly  written  to  Captain  Fairman,  who,  al- 
though he  has  received  the  letters,  has  never  noticed 
them,  and  has  concealed  himself  from  a  just  and  lawful 
demand.  Your  petitioner  has  no  other  wish  in  addressing 
your  Lordship,  but  that  your  influence  may  be  extended 
towards  him,  by  ordering  Captain  Fairman  to  discharge 
his  debt.**  There  was  no  general  abuse  or  personal  invec- 
tive in  this  petition,  nor  any  allegation  that  Captain  Fair- 
man  had  attempted  to  extort  money,  but  only  a  mere 
statement  of  facts ;  and  Lord  Chief  Justice  Abbott  told 
the  Jury,  that,  if  they  thought  that  the  petition  contained 
only  a  fair  and  honest  statement  of  facts,  according  to 
the  understanding  of  the  party  who  sent  it,  they  ought 
to  find  a  verdict  for  the  defendant.  To  that  I  agree; 
but  that  cade  differs  altogether  from  the  present,  as 
here,  there  was  no  statement  of  facts  in  the  defendant's 
letter  to  HoggarL  In  the  commencement  of  it  he  stat- 
ed, that  the  plaintiff's  object  was,  either  to  extract  mo- 
ney from  an  unwary  purchaser,  or,  what  was  more  likely, 
by  the  threat  of  publication,  to  extort  it  from  the  defend- 
ant himself.  In  Fairman  v.  Ives,  Lord  Chief  Justice  Ab- 
bott said  (a) :  "  I  think  that  it  was  a  good  answer  to  the 
action,  upon  the  plea  of  not  guilty,  for  the  defendant  to 
shew  that  the  paper  in  question  was  addressed  to  the  Sc- 

(a)  5  Barn.  &  Aid.  644. 
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cretary  at  War,  bond  fide,  fof  the  purpose  of  obtainiiig 
redretfty  and  not  for  the  purpose  of  slandering  die 


iUiBBanrsosf 

9.  tifff*'  and  my  Brother  Hobroyd  and  myself  founded 

Uagb9uoa«a.  ^^i^,„g  ^n  the  facta;  for  he  obsoved*  Aat  the  qiieafeum 
was,  whether  the  publication  iras  not  justified  hy  the  ocear 
aion  'f  and  that,  the  letter  baring  been  puUiahed  for  Ae  pur- 
pose of  obtaining  redress,  and  not  for  the  puipose  of  skn- 
der,  the  plaintiff  was  not  entitled  to  recover :  and  I  dicnight 
that  the  ciroumstances  under  wbidh  the  petition  was  sentt 
rendered  it  a  privileged  communieation.  Although  a^  par- 
ty may  express  himself  with  warmth  in  a  letter,  yet  if  it 
be  done  bond  fide,  it  will  not  subject  him  to  an  action. 
Bnt  he  must  not  go  beyond  facts,  in  order  to  indulge  in 
an  angry  feeling,  nor  impute  to  anodier  sndi  motiyes  as 
the  occasion  does  not  warrant  In  M^Domgatt  t.  da- 
ridge  {m),  which  is  a  mere  Nisi  Prius  case,  although  theie 
Is  no  doubt  but  that  the  i:ieport  is  perfectly  correct,  the 
words  of  the  Ubel  are  not  set  out;  and  it  probably  did 
not*. contain  an  impassioned  statement  of  facte,  as  it  is 
said  that  it  merely  charged  the  plamtiff  with  knproper 
conduct  in  the  management  of  certain  concerns  entrusted 
t6  him;  but  the  case  of  Dunman  ▼•  Bigg  goes  further, as 
the  defiandant  did  not  confine  himself  to  the  fSusts,  bat 
slandered  the  plaintiff  by  calling  him  a  rogue.  There, 
the  plaintiff  was  a  dealer  in  beer,  buying  it  of  brewers, 
and  selling  it  to  publicans,  and,  wishing  to  open  an  aeeouat 
with  the  defendant,  a  brewer,  one  Leigh  became  his  sure- 
ty for  the  price  of  such  beer  as  should  be  from  time  to 
time  supplied  to  him,  the  defendant  promising  to  infonn 
Leigh  of  any  default  in  his  payments  made  by  the  plaintiff. 
After  the  parties  had  dealt  together  for  some  time,  the 
defendant  went  to  Leigh,  and  spoke  to  him  in  very  op- 
probrious terms  of  the  plaintiff— saying  that  he  wished  to 
cheait  him ;  that  he  had  sent  back,  as  unmerchantable,  beer 

(a)  1  Camp.  267- 
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whiok  he  himself  had  adulterated;  and  that  he  was  a        ies& 

TOgne  and   a  rascal; — and  Lord  EUenbarougk  was  in-  J     *     ' 
dmea  to  think   that  this  was  a  privileged  commumca*  v. 


but  that,  had  the  defeadant  gone  to  any  oAer  man 
and  udCered  tfaeee  words  of  the  ]^amtifft  they  certain^ 
ly  would  have  been  actionaUe;    and  he  said,  that  it 
wraM  be  fixr  the  Jury  to  say,  whether  the  expressions 
ware  used  with  a  malicious  intention  of  degrading  the 
phinttflr,  or  with  good  faith,  to  communicate  to  the  surety 
fiicts  which  he  was  interested  to  know :  and  the  counsel 
tot  the  parties  eventually  agreed  to  withdraw  a  juror.    But, 
considering  that  the  late  Lord  Chief  Justice  CUbbs  (whilst 
he  was  Attorney-General),  who  was  the  defendant's  coun- 
sel, acceded  to  that  proposition,  it  does  not  seem  that  he 
was  confident  that  it  was  a  privileged  conunuuication.  We 
hast  b«en  referred   to  the  case  of  Brown  v.  Croome, 
which  appears  to  me  to  bear  >  expressly  on  the  present, 
and  to  be  founded  on  principle.    There,  the  character  of 
a  person  who  had  been  declared  a  bankrupt,  was  reflect- 
ed on  by  an  attorney,  by  means  of  an  advertisement  in 
a  provincial  newspaper;    and,  on  its  being  contended 
that  it  was  a  privileged  communication  made  by  the  de- 
fiendant  in  the  course  of  his  duty  as  a  professional  man,  at 
the  instance  of  his  client.  Lord  EBenborough  said:  **  The 
question  is,  whether  the  defendant  was  justified  in  pufb- 
hshiog  the  advertisement  to  the  world,  when  all  the  com- 
nmnicatiwi  which  was  necessary,  might  have  been  made  in 
a  manner  less  injurious.    A  communication  sufficient  for 
the  purpose  might  have  been  made  in  measured  language. 
Tiie  want  of  proper  caution  had  rendered  the  publication 
actionable,  as  benig  published  to  the  world  at  large ;  this 
made  an  essential  distinction:  in  the  case  of  a  brief  to  coun- 
sel, lor  instance,  the  publication,  as  between  the  attorney 
and  the  counsel,  might  not  be  libellous,  and  yet,  if  it  were 
to  be  printed  and  published,  there  might  be  a  Ubel  in 
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ewery  lin^  iRfetywumAorkted  pliblicatbn  to  tiottJ^fcri* 
laent  of  another  I  vaa*  in  pditit>of  law^lo  be  ooiUideted  «ii 
tDdUdoi»/V  I  have,  only  .adverted  to  tbooe  casefe  in  ot^ 
to  guard  agaimt  deotding  the  prascait  eontmry  to  Iht 
{itinoipfea'  ^kem  hid.  down.  .  Bat  it.aippeftrs  to.nerthftt 
this  icasei  may  bo  dasided  iftdepindeirtly  of  aap  enitiioiily; 
fti^y  although  a  maa  Majr  express  kit  aentiitiaiita  flwely*  in  a 
tetter,  OH'  a  anbject  in  whieh  he  U  personally  intamsttd^ 
krtd  siDfttexsertnhilSietBrelailive  to  sudi^tubject — nay,  more^ 
viBj  «ven  ^Hprosfirlniase'If  wkh  vMroitby  yot  he  limat  not  go 
teyond  whatoeacimoh  honesty  requix^s,  and  inpatecrmiiafll 
intentions  t»  a  paity/unneeessafily,  and  onooniiectediridi 
michfkots-)  and  heroy  it  vf9l9  unneoeasary  hf  tlie  dfefendani 
CD  attack  the  phdiititf'fl  dMffaoter»  or  endearoiBtta  eraoi^ 
natehhn;  ahd'althoogh  lie  ni^it  have  felt  bimaei£  irife- 
teted/  it  was'inalicioiBS  and^m^st  to  asperse  the  diarae^ 
^^  the  pkinCtS^in  Ske  manner  he  didi  and,  oonso* 
qvMntlyy'he  tsaanoC  proteoted  fimn  the  eenscqneooeB  of 
tins  acttocr;  hor  oan  the  puUicatieii  of  the  letter  ad*- 
dressed' <o  'Hb^gwrf  be  •considered  as  aprmkged  coninin- 
nicAtlon^  I  ani>  therefore,'  of  opinion  that'llicirale  Csr  a 
lieirtrial  must  be  made  absointe*  '       < 

Mr.  Ju8ticii  PAtiK.^^Althongh  i  ooineide  with  tny  Lord 
Chief  Juslite  in  thinldng  that  there  must  be  a  new  trial  in 
th$6  case^  yet  I  am  meat  anxious  not  to  draw  too  strict  ia  line 
with  respect  to  confidential  or  privileged  eoamaiaieatiods; 
A  Conrtof  law  musttake  eare  that  men  donot  makebri^b* 
lisb  stalements  which  may  tend  to  injure  the  efaavacters  of 
their  neigbbourisp^  I  have  no  hesitation  as  sayingthati  think 
the  Jury  have,  in  <fcis  case, eometoa  wrong  conclnmoiiw  Tlie 
Ubd  complained  of  went  far  beyond  the  purposes  of  the  hiisi- 
ness  in  hand,  eiir.  the  sale  of  the  bond  in  question.  I  agree, 
that,  if  the  statement  circulated  in  the  sale-roon  had  been 
confined  to  the  first  paragraph,  it  would  fall  within  the 
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te^9bmag  and  kw  of  the  cases  to  whkb  we  have  been  Te»-  1828. 
ferred.  If,  trhen  the  plaintiff  had  publicly  advertised  and 
enposed  die  bond  to  sale^.the  defendant  had  thought  that 
the  tide  was  tainted  bj  the  proceedings  then  pending  in 
tbe  CcMiit  of  Brror,  as  well  as  in  a  Court  of  Ecfirityi  he 
had  &  clear  right  to  state  his  objections  to  the  sale  of  the 
bend,  and  vigbteven  have  used  strong  language  for  that 
parpoeei  but  he  has  gone  much  faither  than  the  occarion 
required.  He  at  first,  stated  that  Morrison  was  dead,  and 
that  the  plaintiff  had  been  recently  a  bankrupt;  that  the 
bend,  was  given  ior  the  performance  of  an  award ;  and  that 
pBoceedingB  had  been  instituted  in  equity  in  this  eoun* 
tiy^  and  '1^0  ia  Scotland^  to  set  aside  the  award.  If 
thcaefecta  were  true,  the  defendant  bad  a  right  to  publish 
diem  IB  die  auction*room,  within  the  principle  laid  down 
hgr  liOfd  Mantfieid  in  'Hargrove  v.  Le  Breton  (a).  There, 
an  attoomey  to  a  creditor  who  had  previously  committed 
an  aetof  .banfcrup(6ey,  stopped  the  sale  of  an  estate  which 
he  had  mortgaged  and  assigned  to  the  plaintiff,  by  declarii^ 
in  the  auctionrroom  that  the  creditor  had  become  bade- 
cupft  belbrft  hemade  the  mortgage  to.tbe  plaintiff,  and  that 
a  docket  had  been  made  out  for  a  commission;  and  it 
turned  out  that  an  act  of  bankruptcy  had  been  committed, 
but  (that  no  comnnsaion  had  been  sued  out :  and  it  was 
held»  that,  in  order  to  support  an  action  of  slander  of  ti«- 
i»i  diere  should  be  proof  of  malice,  either  express  or  im- 
plied ;  that,  if  the  delendant  acted  bondfide,  and  told  the 
truth,  he  did  no  more  than  his  duty;  and,  though  he  went 
beyond  what  was  strictly  true,  still,  if  there  was  no  mate* 
rial  variance,  and  no  difference  made  with  respect  to  the 
plaintiff's  title,  the  action  was  not  maintainable.  There, 
however,  the  attorney  was  justified  in  making  the  declara* 
tion  he  did;  for,  as  Lord  Maiif/ie&fsaid, ''  the  defendant  was 
cidled  upon,  in  order  to  preserve  his  own  interest,  and  that 

(a)  4  Burr.  2422. 


oixhf^  tent  of  tbejCTeditons,  aa  anitonefifc  and  a  pmdcni 
«Mlli»  to.gife  tbe  QOlip^*'  Heirei  ^boweveri  ^he  tlafiend* 
aot*3  i|itfw0r  t^^Mn^wf*  commuiiicatiQD,  that  Ibe  ade 
oftbe  band  Wiaa  about  to  take  place,  waa  not  confined  torn 
aMemeqt.of  facts,  but  coapiencief  hjf  way  ^  inMotit^ 
Cf sting  a  fo||l  ,aipe9«k9i  .<m,ftbe  pkititiff's  cbfttacCie^  tin 
*'  Jf  I:<tt>e  deli|adnDt]|.  owed  tbe  f)ilaiQtiff  any  ucmey  aki 
bon4i  tb^e  would  be  v4>  oocasionior  bim  ta.raaortto  die 
Mpifked  ^a^dimtf  be  ja  now  mtampting;  Hia  ob}eet  ia  ca- 
mber, t^  iaxtract  money  out  of  tbe  pockel  of  an  imwary  {nr* 
fihaaery  qt^  wbat  is  aiore  likelyi  by  means  of  tUs  tfarenfc  of 
publicafipnv  to  extort. meitey  from. aae/*  Now,  I  cannat 
conptiye  that  a  grosser  libel  oonld  be  fabilieated  or  pdb- 
lil^i^diPf  amfin  in.tbe»'ehara<)tet-of  ainexdbaaL  '  Thecaite 
pf  FairmoH  t«  Jves  ainnds  npon  a  whoUy  different  groitodL 
.TbpcQ,  tl^  dQ^^mti  a  creditor  of  an  ofioer  in  the  army, 
addvesfed  a.peti^n  %o  the Secr^ary  at.  War,  bbmifide^ 
and  with  a  vinar  of  obtaining^  through  bis  tntederenoe^  the 
jfxyvxent-  pf  a  debt  due  to  him*  But  the  defendant  mis- 
%W^  bif  way;  for  he  supposed  that  the  Secretary  at 
?jff.BXf  acting  as  f|  public  o£|u;er,  Jiad  the  meana  of  giving 
hbn  re4res^. .  Besides,  the  petition  vfas  confined  to  a  atate- 
;neiYt  of  fiicte  which  the  creditcor  heUeved  to  be  tma 
Heret,..  hjow.eycr,  the  defendant  went  to  the  auction-tnari, 
and  cirqulated  ampog  the  persona  who  were  present 
^hen  the  bond  vaa  pnt  up  for  aaloi  his  letter  to  Hog^ 
gartp  wbi^he had  o^iused  to  be  printed.  The  defendant 
might  ha^e '  h^en  wnrranted  in  making,  and  indeed  ought 
to  ham  n^de*  the  cpmmunication  as  to  the  ckcumatances 
attending  the  bond »  as  set  out  in  the  beginning  of  his 
atatement;  but  he  had  no  right  to  go  out  of  hb  way,  and 
impute  extortion  to.  the  plaintiff,  who  did  not  appear  to 
liave  previously  used  any  improper  or  indecorous  expres- 
sion \  and  although  there  might  have  been  a  previous 
bickering  between  him  and  the  defendant,  yet  it  could  not 
be  adduced  as  an  anstfier  to  the  libel;  but  could  only  ope- 
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nikm  mitigatioit  df  dfmiflg«8.    in  M*DongaU  v.  Ctdridge, 

I>wm  counsel  4br  the  plahvCilF;  and  the  d^fendaot^a  letter     ^^^^^^ 


mi  hdld  to  be  a  pmil^Md  cotnmtimeation,  as  be  was  writ*  •- 

Maoimnmim^ 
ing*  confidentially  to  bis  di^iiti  and  was  also  himself  interest* 

ei-m  tha  Afiaix%  which  he  supposed  to  have  been  mlsma- 
naged  by  tho  plaintiff;  which  he  had  dearly  a  r^ht  to 
sb.  Aad  the  Actomey-Greneral  appologized  for  the  de- 
icftidant;  saying,  that  be,  at  the  tine  of  writing  the  letter, 
was  oerteinly  impressed  with  a  belief  of  the  truth  of  the 
ebarge  it  contained,  but  had  sinee  aem  reason  to  believe 
k  was  groundless ;  and  a  juror  was  withdrawn.  If  the  pre- 
seat  defendant  had  adopted  that  course  at  Nisi  Prius,  I 
think  he  would  have  acted  wisely.  However,  as  he  did  not 
da  BO,  it  is  inmlaterial  to  the  present  question.  The  case 
^Qodtmi  V4  Home  (a),  appears  to  me  to  b€$  precisely  in 
point  Theiio,  the  plaintiff,  an  attorney,  was  employed  by 
A,f  to  fating  an  action  against  S.,  and  the  defendant  was 
coteBsiasioned  to  adjust  B.*s  aecomfits,  and,  finding  that  an 
action  was  about  to  be  commenced  against  A,  by  the  plain* 
tiff,  wrote  a  letter  to  A.,  blaming  him  for  allowing  the 
plaintiff  to  sue,  and  concluded  by -saying:  "  If  you  will 
be  misled  by  an  attorney  who  only  considers  his  own  in- 
terest, you  will  have  to  repent  it.  You  may  think,  when 
you  have  once  order^  your  attorney  to  write  to  JB.,  he 
would  not  do  any  more  without  your  farther  orders ;  but, 
if  y^ki  once  set  him  about  it,  he  ^I'go  to  any  length  with- 
out (brther  orilers.'*  The  plaintiff  brought  an  action  for  a 
libel;  and  Mr.  Justice  Ate Aarcbon,  who  tried  the  cause, 
waa  of  opiuion,  that  the  defendant  was  not  authorized  to 
write  such  a  letter;  and  he  left  it  to  the  Jury  to  consider, 
whether  the  expressions  contained  therein,  alluded  to  the 
plaintiff  in  particular,  or  to  professional  men  generally:  and 
they  thought  that  it  was  intended  to  apply  to  the  plaintiff 
individually,)  and  found  a  verdict  for  him.    On  a  motion 

(a)  a  B.  Moore,  223;  8.  C.  1  Brod.  &  hmg.  7- 
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1898.  to  set  aside  the  verdict,  the  Court  held  that  it  was  properly 
left  to  the  Jury:  and  Lord  Chief  Justice  DMas  said. 
**  The  Jury,  by  their  ycrdict,  have  found  that  the  letter 
was  written  with  a  malicious  intent,  and  I  cannot  say  tltat 
I  think  its  contents  were  merely  confidential ;  for  k  com- 
prises a  general  reflection  on  the  profesiional  character  of 
Che  plaintiir.'*  So,  here,  the  deftfndant's  letter  to  Boggart 
contained  the  strongest  possible  reflection  on  the  character 
of  the  plaindff,  and  far  exceeded  a  confidential  commu- 
nication. Besides,  as  Lord  Chief  Justice  Dallas  sdkl»  in 
Goitvn  V.  Home  the  defendant  desired  a  third  person  to 
shew  the  letter  to  others ;  and  here,  the  defendant  drciilxt-^ 
ed  the  letter  himself  in  a  public  auctton-rochn. 

'  Mr.  Justice  Burrouoh. — I  expected  that  I  should  havb 
tried  this  cause,  and  therefore  read  ^e  dedatation  witV 
great  attention,  and  I  thought,  that,  if  the  words  of' the 
libel  therein  set'  out  were  proved,  the  trial  "wotkld  be 
no  more  than  a  mere  writ  of  enquiry.  But  the  question 
now  is,  whether  the  printed  paper,  cu^cutated  by  the 'de- 
fendant in  the  auction-room,'  is  or  b  not  a  libel:  I  am 
clearly  of  opinibh  that  !t  is  a  libel  upon  the  face  of  it,  and 
that  the  verdict  found  for  the  defendant  is  against  law. 
It  is  only  necessary  to  look  at  the  commencement  bf '  Ae 
def(6ndant's  letter  to  Hoggarl;  tfix.  '"that  there  was  no  oc- 
casion for  the  plaintiff  to  resort  to  the  tticked  exp^dieni 
he  was  attempting.**  That  is  dearly  ItbeHotis.  But  he 
goes  on  and  says :  '*  His  object  is  either  to  extract  money 
out  of  the  pocket  of  an  unwary  purchaser,  or,  what  is 
more  likely,  by  means  of  this  threat  of  publication,  to  ex-' 
tort  money  from  me." — ^To  extract  money  from  the  one,  or 
to  extort  it  from  the  other,  is,  m  either  case,  a  charge  of 
fraud.  No  person  of  common  sense  can  therefore  doubt 
that  this  is  a  libel.  It'is  not  only  highly  abusive  in  terms, 
but'  it  contains  a  charge  of  fraud  from  beginning  to  end. 
It  is  never  necessary  to  prove  malice  in  such  a  case;  the 
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Jaw  inyUea.  U;..and|  if  the  witiiiig  b^ea  Hbel  on  the  face        |0^. 

of  it,  it  ia.fcr  the  Juiige  l0:8ay  so,    Thi^  is  npt  like  the 

caae  of  an  indictment  or  information;  but  even  there^  the 

Judge,  before  ^hpm  it  ia  tried,  declares  hi3  opinion  a9   ¥a<wmwa» 

ta  whether  the  words  charged  are  libellous  or  not ;  and  if 

this  had  been  an  indictment,  and  tried  .before  me,  I  should 

oertain)j  have  told  the  ^urj  that  the  stiitement  made  l^ 

the  defendant  was  clearly  a  libeL 

Mr,  Justice  Gasblbb^ — If.  the  Jury  came  to  a  wrong 
CQnclusipn>  it  was  certainly,  m^r^ult,  aal  left  it  to  them  to 
say  whether  the  defendant^  by  using  the  expression,  that 
'' the  plaintiff's  ol^ectwa&.eitb^r.tojevtractnfqney  out  of 
the  pocket  of  an  unwary  purchaser,  or,  what  was  more 
Ijkej^y,  by  means  of  the  tboeat  of  pubUcMti^,  tcr  extort 
money  from  ^he  defendant,"  intended  to  impute .  fraud 
tQ  the  plaintiff^  or  whether  such  remar]lfs  vrere  .relevant  to 
the  sale  of  the  bond,  and  exceeding  the  bounds  of  mpdf^a^ 
tion  only  frpm  wir™th  of  feel^^.;  or  >rh^ther  the  expre$- 
aions  were  totaUy  irrelevant,  and  the  ^ekfidmt,  went  put 
of  Us  way  for  the  purpose  of.  slanderipg  the  ,plaintiff«< 
Until  cpfrected  to^ay,  if  J  ha4  heen  ^  juror,  Ishould  have 
come  to  the  same  conclusion;  and  on  these  groun4a-^7^^^i| 
the  bond  i^  question  y^as  the  sulgect  of  litigation*    Suits^ 
both  at  law  and  in  equity,  were  pendu^g  upon  it  at  the  time  it 
was  advertised  for  sale*    A  previous  negpdati^on  had  been 
goi^g  on  between  Ae  plaintiff  and  defendant,  in  the  course 
of  which  the  defendant  had  offered  the  plaintiff  lOOOAto  end 
all  matterain  dispute;  but  the  plaintiff  demanded  1^50/,, 
which  on  the  defendant's  refusing  to  ^ve,  the  plaintiff  saidy 
I  will  advertise  the  bond,  and  the  defendant  shall  see  the 
advertisement  under  his  nose.    The  bond  was  accordingly 
advertised  to  be  sold  by  HoggarU  the  auctioneer,  who  wrote 
to  the  defendant,  apprizing  him  of  the  fact,  and  desiring 
him  to  pay  the  bond,  in  order  to  prevent  its  coming  into 
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1899.        the  market,  to  which  the  defendant  returned  an  answeri 
stating,  that  the  bond  was  not  worth  one  farthing;  that 
he  had  no  means  of  preventing  HoggarVt  carrying  into 
the  market  an  article  of  no  rahte ;  and  that,  if  he  vere  to 
offer  it  to  the  defendant  for  1(W.,  he  should  hesitate  sbont 
accepting  the  o^u  It,  therefore,  appeared  tome  thtt  the 
d^ndant  was  warranted  m  supposing,  that  (he  pnrposeof 
adTerthing  the  bond  for  sale,  was,  to  induce  hhn  to  pof- 
cfaase  tti  or  to  come  to  some  terms*     Thus  far,  therefoR, 
the  defendant's  answer  to  HoggaH*9  letter  was  in  die  na- 
ture of  a  private  or  confidential  Comnanioatiotiy  and,  ss  stidi, 
pritileged.    The  finst  part  of  the  statemeflift  cireulaCed  by 
the  defendant  reflected  rather  xiftk  Mr.  Hogguri  than  on  the 
p^intiff,  as  he  asked  the  fonkier  h6w  be  eouM  reconcile  it 
with  his  character,  to  suppress  the  facta  with  which  he  was 
acquainted*   I,  therefore,  on  the  whole,  left  it  to  the  Jury  to 
say,  whether,  as  the  defendant  was  In  dttty  bound  to  give 
notice  to  those  who  attended  at  the  sale,  of  the  eireum- 
stances  under  which  the  bond  was  oflfered  to  then,  be  used      j 
the  expressions  complained  of  againcrt  the  plaiiitif  widia 
malicious  intent,  or  in  the  mere- Warmth  of  the  moneBt; 
and  I  said,  that,  in  the  latter  case,  the  defendant  would  he 
entitled  to  a  veidict;  but  that,  if  he  had  gone  out  of  his      | 
way,  for  the  purpose  of  Imputing  mlseoildtict  to  the^pbin-     | 
tiff,  or  slandering  him,  then  that  th^  latter  was  entitled  to 
a  verdict.    Probably  I  did  wrong,  and  if  so,  there  oo^ 
to  be  a  new  trial.    > 

Rule  abeolute  foir  a  new  trial 
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1  HIS  waa  an  action  of  msmmp^it  fot  the  breach  of  aa  The  defendant 
agreement.    The  Jirst  count  of  the  declaratiois  stated i^  chal^Vnhe'' 
''  That,  before  and  at  the  time  of  makingthe  ^greeiqenti  piamUfftbeiease 
thereinafter  next  mentioned,  the  plaintiff  waakwfulljr  poia«^quiringpos$es- 
seased,  that  is  to  «ay,  for  the  residue^  of  a  certain  ^tean^tXr^^'lf^ztthMy, 
years,  to  expire  on  the  25th  December,  1856,  of  a  ocrtasrf  »°** »  definitive' 

\i       n  answer  withm 

dwelling-houae  and  premises,  situate  &C4).and.theiettponi  ^'weeics.  The 
theretofore,  to  wit,  on  the  g9th  of  AprU,  1825^  at  &cu,  by-  .cd"the  proposli, 
E  cerUin  agreement  then  and  these  made  between  ithe  u^n^^^^^l"*" 
plaintitf  and  defendant,  UwasaglKeed  that  the  defendant! '^*<^'»'-    '^^^ 

i_ii  .  /.<«-^rv.  ..  «  m  defendant  after- 

abould  pay  a  premium  of  2750/.  upon  reeeivrnga  leasei  of' {wards,  andbe- 
the  said  premises  for  21  yeara,  ^l  and  under  the  yearly  weli^^ld  ex- 
rent  of  250/.,  with,  the  op^icm  (upon  giving  sixlwon^^w^.g|J*^^]^|^*^*** 
previoua  notice  to  the  landlord  or  bisagmt)  of  hariag.  the  -^^^  that  the 
time  extended  to  31  yearSi  paying  the  same  yearly  rent  as  fccptance'of  the 
before,  for  such  e?ctended  timoof  layeara  beyond  21  yeaw»;  iotSi^fhl 
and  that  the  defendant  /should  al$o»:pay  the.plwitifffoi^  the  >  !«'<"«  proposed, 

1        .  1   1        1  •  1  a"*^  ™*  proper 

fixtures,  at  a  valuation;  and  by  the  /^aid  agre^ient,  .poa*  •  acceptance  of  it 
session  was  to  be  given  on  or  before  the26th  pf  J»ijf(4henL^*^en1^^^^  the 
next,  to  which  time  all  taxes  and  outgoinfla  were  t»^i  be  pefendant  with- 

^       °  drew,  the  agree- 

discharged  by  the  plaintiff:  aa  by  the  said  figreciKient)  (re*^  ment  was  va- 
ference  being  thereunto  had)  wiH  more  ftilly  appear.^  !^xhe  plaintiff, 
The pUiintiff  then,  after  averring  mutual  promises, aUeged«  i«/i*'wilnirf 
"  that  he  was  always,  from  the  time  of  making  the  agiM-  bu  declaration, 

1  »4^i<i  n^*>«  .-irx^  1  1    alleged,  that,  at 

ment,  up  to  and  on  the  6th  day  ox  April,  1826,  ready  and  the  time  of  mak. 
willing  to  grant  and  execute  a  good  and  sufficient  lease  of  j^nX^S^^e 
the  premises  to  the  defendant,  pursuant  to  the  terms  of  the  defendant,  he 

was  possessed 

agreement,  and  afterwards,  to  wit,  on  the  25th  July  next  of  a  bouse,  for  a 
after  the  time  of  the  making  of  the  agreement,  did  actual-  ^rs,'*^  ^^« 
ly  tender  to  the  defendant,  for  his  approbation  thereof,  a  ***  'J^^igjs^*" 

and,  in  the  m- 
etmdt  that  he  was  entitled  to  the  term  under  amd  hy  virtue  of  a  eeriam  eouiract.  The  proof  was, 
that  the  plaintifr  was  possessed  of  a  term  of  twehe  years  only;  and  there  was  no  contract  or  agree* 
ment  under  which  he  was  at  that  time  entitled  to  an  extension  of  the  term:— J&M,  that  this  was  a 
fittal  variance,  although  it  appeared  that  the  plaintiff  had  since  become  possessed  of  a  lease  to  expire 
in  Doeemhir,  1S56. 


718  CASES  IN  EASTER  TERM, 

1S28.        draft  of  such  lease,  and  did  offer  to  execute  and  deKveri  and 
would  then  and  there  have  executed  and  delivered,  to  the 
defendant,  such  lease;  but  that  the  defendant  absolutely 
discharged  the  plaintiff  from  executing  the  same^  6t  aoy 
lease  whatsoever  of  the  premises;  and  that  the  plaintiff, 
in  further  performance  of  the  agreement  on  his  part  (be, 
the  plahitiff,  having  previously  discharged  all  taxes  and 
outgoings  then  due  and  owing  in  respect  of  the  premttes), 
did,  on  &c.  last  mentioned,  actually  surrender  and  give  up 
possession  of  the  premises  to  the  defendant;  but  that  Che 
defendant  wholly  disclaimed  such  possession,  and  aban- 
doned the  same  to  the  plaintiff:  and  that  the  plaintiff^  in 
further  performance  of  the  agreement  on  his  part,  did,  on 
&c.  last  mentioned,  appoint  and  procure  one  cf.  A.  a  bro- 
ker on  his  part,  in  order  to  make  a  fair  appraisement  and 
valuation  of  the  fixtures  in  the  agreement  mentioned ;  and 
the  said  J.  A.  was  ready  and  wiQing  to  appraise  and  valne 
the  same  accordingly,  whereof  the  defendant  had  nodcci 
and  was  requested  by  the  plaintiff  to  appoint  and  procure 
some  person  as  a  broker  on  his  part,  to  make  auch  ap- 
praisement and  valuation ;  but  that  the  defendant  wholly 
refused  to  appoint  and  procure  any  person  for  such  pur- 
pose; and,  not  regarding  the  terms  and  conditions  of  ihe 
agreement,  nor  his  promise  and  undertaking,  but  contming 
&c.,  did  not  nor  would,  on  &c.,  pay  to  the  plaintilF  the  said 
sum  of  2750^  in  the  agreement  mentioned,  or  any  p«M 
thereof,  although  the  defendant  was,  on  &c.,  and  often 
afterwards,  at  &c.,  requested  by  the  plaintiff  to  pay  him 
the  same ;  and,  thereupon,  the  plaintiff  afterwards^  and 
after  a  reasonable  time  in  that  behalf  had  elapsed,  to  wit, 
on  the  25th  February,  1826,    at  &c.,  put  up  the  said 
dwelling-house  and  premises  to  let  by  puMic  auc^n,  ibr 
the  same  term,  and  subject  to  the  same  rent,  as  were  re- 
spectively specified  in  the  agreement;  and  the  same  were 
sold  for  such  term,  and  subject  to  such  rent,  as  aibr^said, 
for  a  much  less  price  than  the  said  price  which  th^  defen- 
dant had  agreed  to  pay  for  the  same,  to  wit,  fot  the  sum 


Grant. 
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otSfOLf  whereby  there  became  and  was  a  loss,an4  de-  1828. 
flciency  betweien  the  said  price  which  the  defendant  had  ^^^^^pQ^ 
agreed  to  give  for  the  said  dwelling-house  and  premises, 
and  the  said  price  for  which  the  same  were  so  sold  as  afore- 
saidi  to  a  brge  amount,  to  wit,,  to  the  amount  of  2^30/. ;  of 
nihich  the  defendant  had  notice,  and  was  required  by  the 
plaintiff  to  pay  and  make  good  to  him  the  said  last-men- 
tioBedaum  of  money,  as  he  ought  lawfully  to  haYe  done, 
aooording  to  the  true  intent  and  meaning  of  the  said  agree- 
jneDt  SQ  made  AS  aforesaid;  but,  the  defendant  did  wholly 
xafuse  to  pay  the  aaid  last-mentioned  sum,  or  any  part 
thereof -to  the  plaintiff,  and  hath  ever  since  wholly  refused 
iso-feo.do, 

Thf  secaad  count  stated: — '^  That,  before  and  at  the 
tune,  &c.,  the  plaintiff  was  entitled,  under  and  by  virtue  of 
a  certain  contract,  to  a  certain  term,  to  wit,  a  term  of  thirty- 
two  years  from  the  25th  December,  1824,  of  apd  in  a  cer- 
tain other  dwelling*houfie  and  premises,  situate  &c.,  and 
^diicb  said  last-mentioned  term  was  contracted  and  agreed 
to  be  granted  to  the  plaintiff  by  one  John  Anthony  Her" 
atmh  who  then  and  there  bad  lawful  authority  in  that 
behalf;  and  thereupon,  afterwards,  to.  wit,  on^ the  18th 
Ufareh^  1825,  at  ^c.  aforesaid,  the  defendant  proposed 
and  agreed  to  and  with  the  plaintiff,  to  pay  a  premium  of 
S750/«  upon  receiving  a  lease  of  the.  said  last-mentioned 
dwelling-house  for  .twenty-one  years,  at  and  under  the 
yearly  rent  of  250^,  with  the  option  of  having  the  time 
extended  to  thirty-one  years,  paying  the  same  yearly  rent 
as  before  for  such  extended  time  of  ten  years  beyond 
twopity^ne  years;  and  that  adefinitive  answer  to  such  pro- 
posal afaould  be  given  by  the  plaintiff  within  3ix  weeks  from 
tiie  time  of  making  the  agreement.  It  was  then  averred, 
that,  within  six  weeks  from  the  time  of  making  the  said 
laat-mentioi^d  agreement,  to  wit,  on  the  29th  April  in  the 
year  aforesaid,  the  plaintiff  returned  a  definitive  answer  to 
^tbe  said  proposal  and  agreement  of  the  defendant,  and 
TOL.  u  .  .  B  a  B 
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I8S8.  gate  hinii  notiee  that  he^  the  plaintiff,  acceded  io  the  same ; 
whereby  the  defendant  became  Hable  to  fulfil  the  terms 
and  conditions  thereof:  and  that  the  said  J.  A.  Hemum^ 
after  the  making  of  such  proposal  and  agreement  by  the 
defendant,  and  before  the  expiration  of  six  weeks  from  the 
time  of  making  thereof,  to  wit,  on  the  Sist  April,  18S5, 
(the  said  J.  A.  Henmm  tBen  and  there  having  lawful  a»- 
thbrily  in  that  behalf,)  did,  by  a  certain  indentuse,  umfer 
his  hand  and  seal,  grant,  demise,  ttid  let  the  said  last  meiH 
tioned  dwelBng-house  and  premises  unto  the  pfauntiff,  to 
hold  the  same  to  the  plaintiff,  his  executors,  Ac,  for  and 
unto  the  term  of  thirty-two  years,  coaaiencing  and  to  be 
computed  from  the  S5th  December  then  last.  Then  fU* 
lowed  averments  of  perfecmawoe,  &c«,  and  breaieh,  as  in  the 
Jlrsi  count. 

The  ikird  count  stated:— That  the  plaintiff^  being  law. 
fully  possessed,  for  the  residue  of  a  certain  term  of  years, 
Io  expire  on  the  35th  December^  1856,  of  a  certain  other 
dwelling-house  and  premfsee,  at  the  iqieela)  instance  and 
request  of  the  defendant,  bargained  and  agreed  to  dearise 
and  let  the  same  to  the  defendant;  and  that  he,  the  defen- 
dant, agreed  to  take  a  lease  of  the  same  flrom  the  phintiff, 
for  a  certain  term,  to  wit,  the  term  of  twenty-one  years, 
8te.  &c.  as  before^ 

Then  followed  counts  for  a  messuage  bargained,  sold, 
and  let  to  the  defendant,  for  a  term  then  to  com^  and 
unexpired,  a  count  for  money  paid,  and  an  accoubt  stated. 
The  defendant  pleaded  the  general  issue. 

At  the  trial,  before  Lord  Chief  Justice  Besi,  at  the  Ad- 
journed Sittings  at  GuUdkaU^  after  the  last  Miekaelmas 
Term,  it  appeared,  that  the  plaintiff*  occupied  a  house  in 
St  James's  SUreet,  which  he  heU  under  a  lease  from  a  Mr. 
Herman^  who  was  seised  in  fee,  for  a  term  of  whidh  about 
twelve  years  were  unexpired  at  Lady^dayig  18S5;  that  the 
defendant,  being  desirous  to  take  a  lease  of  the  premises 
for  an  extended  term,  after  several  previous  conversations 
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with  the  pkintiflPon  the  subject,  on  the  IStfa  Marck,  18^5, 
sent  him  the  following  written  pToposal: — 

*'  Mr,  Grant's  Proposal- 

**  To  pay  a  premium  of  311  SOL,  upon  receiving  a  lease  for 
twenty-one  years,  with  the  option  (upon  giving  six  months' 
previous  notice  to  the  kndlord  or  his  agent)  of  having  the 
tine  extended  to  thirty-one  years,  paying  the  same  yearly 
rent  as  before,  for  such  Extended  term  of  ten  yean  beyoad 
twen^-one  years.  Rent  2501.  Mr.  Graai  to  pay  for  the  fix- 
tures at  a  valuation.  Possession  to  be  given  on  or  before  the 
25th  July  next,  to  which  time  all  taxes  and  outgoings  are  to 
be  discharged  by  Mr.  RouUedge,  and  a  definitive  answer  to 
be  given  within  six  weeks  from  the  18th  March,  1825.'* 

The  plaintifi^  having  applied  to  Mr.  Hermon,  his  land- 
lord, for  an  extension  of  his  term,  in  order  to  enable  him 
to  grant  the  lease  to  the  defendant,  as  above  proposed, 
wrote  the  following  note  to  the  defendant  on  the  6th  of 
April: — 

^  Mr*  Mautledge  begs  to  say,  that  he  accepts  Mr. 
Grant's  offer  for  his  bouse.  No.  59,  Si.  James's  Street,  and 
that  he  win  give  Mr.  Grant  possession  on  the  1st  August 
next. 

'^  Mr.  R.  will  esteem  it  a  particular  favour  if  Mr.  Crrant 
will  not,  for  the  present,  name  the  subject  to  any  one.'* 

On  the  7th  of  AprU^  the  defiendaint  returned  the  follow- 
ing answer: — 


€t 


Sir, — I  received  your  note  last  mght,  and  hasten  to 
acquaint  yoo,  that,  having  considered  as  confidential  the 
negjotiation  respecting  your  house,  I  had  mentioned  it  to 
no  onei  but,  upon  consullmg  with  a  friend  this  mornings 
in  whoae  opinion  I  Iiave  more  eonfildenee  than  my  own,  I 

B  B  B  2 
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1K28.  am  advisedy  for  some  reasons  which  had  not  occurred  tf 
myself,  not  to  think  of  taking  a  house  in  SL  Jmnes^s  Street 
for  a  dwelling-house.  May  I,  therefore,  request  you  ^ 
permit  me  to  withdraw  the  proposal  I  made  to  you  about 
it?  I  am  in  hopes  you  will  make  no  hesitation  to  do  this, 
when  you  consider  the  spirit  of  candour  and  openness  in 
which  it  was  made  to  you.  But,  should  it  be  othenflse, 
as  I  am  che  last  that  weuld  wilUngly  act  with  incon^teeitciyW 
I  will  willingly  refer  the  question  to  frieods  fyr  d^clsioak 
and  abide  by  their  opinion  of  the  case.    I  have  the  beo^ul' 

On  the  following  day,  the  plaintiff  replied  as  follows:^ — 

"  mh  April,  I82». 
"  Sir, — In  answer  to  your  letter  of  yesterday,  I  beg  l» 
state,  that,  relying  upon  your  performing  the  agreement 
for  the  purchase  of  my  house  in  St.  James's  Street,  I  haye 
taken  another  house,  and  made  arrangements  which  T  can- 
not, without  great  loss  and  inconvenience,  relinquish.  I 
hope,  therefore,  that  you  will  not  wish  me  to  withdraw  it. 

^  ""'  ^^-  Thorns  jRouHedger 

The  defendant  sent  the  following  letter  on  the  9th 
April: — 

'*  Sir, — Your  note  of  yeterdaj  evening  surprises  me»  %e- 
iog  altogether  at  variance  with  your  conversation  with  mer 
two  or  three  hours  previous  to  your  note,  dated  in  the  eve^t 
ing  of  the  6th ;  in  which,  you  must  recollect,  y^u  one  mo- 
ment  declared  yourself  off;  and,  finallyi  you  went  away  tpi, 
have  the  opinion  of  Mrs.  Routledge  about  the  aaswer  you 
were  to  send  me.  How,  therefore,  you  can,  under  such* 
circumstances,  suffer  loss  and  inconvenience  from  my  de- 
clining to  proceed  further  in  the  treaty,  I  am  at  a  loaa  (bo 
imagine;  and  I  was  in  hopes  you  would  have  been  8atia%d 
with  what  I  had  stated  in  reply  to  your  first  note,  to  have. 
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kad  the  liberality  to  hare  let  the  matter  drop.     But,  if  that         1828. 
should  not  be  your  intention,  I  have  only  to  add,  you  may 
proceed  with  your  claim  for  '^loas  and  inconvenience,"  as 
you  may  think  most  advisable.     I  am,  &c. 

Aleaf.  Grata:' 

The  plaintiff  gave  up  his  then  existing  lease  to  his  land- 
lordi  Mr.  Herman^  and  obtained  from  him  a  new  lease, 
diated  the  21st  April,  1825,  for  the  term  of  thirty-two  years 
from  the  25th  December,  1824,  at  the  yearly  rent  of  250/., 
widi  covenants  .similar  to  those  contained  in  the  former 
lease;  after  which  the  plaintiff  wrote  to  the  defendant,  re- 
questing an  interview;  when  the  latter  not  appearing  to  be 
willing  to  accept  the  proposed  lease,  the  plaintiff  wrote  to 
bim  as  follows: — 

"  Sir, — ^Upon  referring  to  my  letter  to  you  of  the  6th  in- 
stant, accepting  your  offer  for  my  house,  No.  59,  St.  Jame£s 
Street,  I  perceive  that  I,  by  mistake,  stated  that  I  would 
give  possession  on  the  Ist  day  of  August  next.  By  your 
offer,  you  state  that  possession  is  to  be  given  on  or  be/ore 
the  25ik  July  next;  and  I  inform  you  that  I  am  ready  to 
give  you  possession  according  to  your  proposal.   I  am,  fipc. 

S9th  Apnl,  1825."  ^'*'^~  Routledge." 

This  letter  was  delivered  at  the  house  of  the  defendant 
on  the  day  it  bore  date.  The  six  weeks  from  the  18th 
March,  1825,  within  which  tune,  by  the  defendant's  pro- 
posal, a  definitive  answer  was  to  be  given,  expired  on  the 
1st  May.  A  draft .  of  a  lease  was  prepared,  which,  to- 
gether with  the  keys  of  the  house,  was  tendered  to  the  de- 
fendant on  the  25th  July,  the  day  on  which  possession 
was  to  have  been  given;  and  the  plaintiff  quitted  the  pre- 
mises before  that  day. 

The  defendant  having  altogether  refused  to  perform  his 
ehgiagement,  the  plaintiff,  after  giving  him  notice,  put  up 
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IffiS.        the  lease  to  sale  by  auction,  when  it  was  knodced  down 
at  6S0L    Mr.  iHrnno^  who  was  called  as  a  witness,  stat* 
ed,  that,  although  theve  was  a  conrersation  between  him 
and  the  plaintifl^  as  to  eatending  the  term  to  diirty-two 
yeais,  msu  from  18£4to  1856,  still  that  no  written  contnu^t 
was  entered  into  before  die  lease  of  the  Slst  April  was  ob» 
tained:  and  the  plaintiff&iled  in  proving  that  Aere  was  any 
positive  Terbal  agreenent  on  the  subject*    For  the  defas- 
danty  it  was  objected,-^;/Srs/,  that  he  had  a  right  to  wiA- 
draw  his  proposal  at  any  time  befcie  the  pkintifF  had  ae* 
tMally  accepted  it;  and  that  the  definsdant  had  retracted 
his  offer,  hj  his  letter  of  the  9th  April  ^-^-^secamlfy,.  that 
the  plaintiff's  letter  of  the  Bth  AprU  could  not  be  con- 
sidered an  aeceptanoe  of  the  proposal,  as  he  offered  pos* 
session  at  a  later  day  than  that  which  was  mentioned  by 
the  defendant : — and  lastly^  that  there  was  a  rariance  be- 
tween the  plaintiff's  interest,  as  alleged  in  the  declaration, 
and  that  of  which  he  was  proved  to  be  possessed,  he 
having  only  an  interest  for  twelve  years,  at  the  time  of  the 
original  proposaL     His  Lordship  was  of  opimon,   that 
the  defendant  had  a  right  to  retract  his  offer  on  the  9th  of 
Aprils  it  not  having  been  at  that  time  accepted  by  the 
plahitiff ;  that  he  had  a  right  to  do  so  at  any  time  before 
the'  plaintiff  had  actually  accepted  the  terms  proposed; 
and  that  there  was  a  substantial  variance  between  the 
plaintiff's  title  as  set  out  in  the  declaration,  and  that 
proved ;  and  he  directed  a  nonsuit,  as  the  plaintiff  had  not, 
at  the  time  of  the  proposal,  the  interest  in  the  premises 
he  assumed  to  dispose  of. 

Mr.  Serjeant  Taddff^  in  the  course  of  the  last  Term^  ob- 
tained a  rule  stsi ,  that  the  nonsuit  might  be  set  aside,  and 
a  new  trial  granted;  and  submitted,  thati  by  the  terms  of 
the  defendant's  proposal,  he  was  bound  during  the  whole  six 
weeks ;  but  that  the  plaintiff  was  to  have  that  time  for  con- 
sideration, and  that  he  might  within  that  period  either  have 
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accepted  or  rasctnded  the  contract:  and,  as  he  did  ac-        1828. 
cept  it  within  that  period,  the  defendant  could  not  with- 
draw Ibs  proposal,  having  once  made  it.    In  Adams  t» 
Lmd$eU  {a),  A.,  by  letter,  offered  to  sell  to  B.  certain  ape*- 
cified  gooda,  receiving  an  anawer  by  return  of  poat  $  and,  die 
letter  being  miadiieoted,  the  answer  ndtifynig  the  accept^ 
anoe  arrived  two  daya  later  than  H  ought  to  have  donei 
and  on  the  day  following  that  on  which  it  would  have  ar« 
rived  if  the  original  letter  had  been  properly  directed,  A. 
sold  the  goods  to  a  third  person : — ^it  was  held,  that  there 
Was  a  binding  eontraot,  from  the  moment  the  otht  was 
accepted.    There^  the  cases  of  Paytie  v.  Owe  (6),  and 
Cm»ie  V.  Oxley  (c),  were  relied  on|  Mnd  particulariy  the  lat- 
ter, where  the  defendant,  who  had  proposed  to  sell  goods  to 
the  plaintiff,and  had  givtahim  a'oertain  time,at  his  requesti 
to  detcvroiiie  whether  he  would  purchase  them  or  not,  was 
held  not  liable  to  the  peiformanoeof  the  contract,  although 
the  plaintiff,  within  the  specified  time,  bad  determined  to 
purchase  them,  and  had  given  the  defendant  notice  to  that 
eAct ;  but  the  ground  on  which  Adams  v.  lAndsell  was 
decided,  was,  that,  at  the  time  the  contract  was  entered  into, 
the  engagement  was  all  on  one  side,  and  that  there  was  no 
consideration  for  the  defendant's  promise.  Although  here, 
the  plaintiff  did  not  accept  the  defendant's  proposal  in 
terms,  as  he  stated  that  he  would  give  the  latter  possession 
on  the  1st  August^  yet  no  objection  was  made  on  that  ac- 
count.   So,  although,  at  the  time  of  the  proposal,  the 
plaintiff  had  only  an  interest  in  the  premises  for  twelve 
years,  yet,  as  the  term  was  afterwards  extended  to  thirty- 
two  years  by  the  landlord,  from  whom  he  obtained  a  lease 
for  the  lull  term,  it  was  sufficient ;  for,  in  Thompson  v. 
MileSf  Lord  Kenyan  said  («0,  that  it  had  been  solemnly 
adjudged, ''  that,  if  a  party  sells  an  estate  without  having  ti- 

(a)  1  Bam.  &  Aid.  681.  (c)  Id.  653. 

(^)  STtrm  Rep.  148.  {d)  1  Esp.  Rep.  186. 
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\9Sf^  \  tl«^lH4trb9fer9>bQiii  callod  upon  tpindnaooBvlByanidci^iae* 
geta  jiitoh  an-^lale  m  will  enable  him  to.  make  aititk^dn* 
iaauSfitent.*^ — Witb  respect  te*  llie.  attegedi.tariaiioe^  ihe) 
second  cmint  of  the  cIocIaratkMi  waa.aapporlied  bj'lheiflri^: 
derice^as  k  fta^  that  jthe  plaintiff  was  enikled tta  a  -atv* 
tain-tena  underra.  eontfact  between  bim  alid  Ub  ianlidrd,' 
and  thie:  latter  iwbb  proFod  to  bave  aoquieseed  in  tke'pro^. 
po0al  toiexteadtbe  plaiatyr'aaotortstiin  the  premises  frxna' 
twelra  to  tihiirty-^two  years.  i 

Mr.  Serjeant  Hdlde  now  ahewed' eaMe.v^NMtbe»  of 
tl|e  eaimti  in.the  declaration  can  be  mipporteJs  ^>  Smw^ 
the  time^of  therdefeiuiaiit'i  proposal  od  tbe  18th  Jtfonsi^ 
to  the  7th  4prff/|  when  he  withdrew  it»  tbe^pkiiftiffMidd: 
not  graaialcaaefor  thirty^one  yeart^  he  haxring  anly;an 
eviitisg  leaseior  intemt  in  die  premoses  for  twehris  year& 
Thafferwaa  no  valid  contraot  between  die  phuatiff  end  Uft 
landlord,  Mr.  HervHmf  by  which  both  parties  were  bound. 
By  tbe  teitnsof  the  original  prbposal,  dK-defendakit  agreed^ 
tior  pay  &  preiiiani^  on  receiving  a  lease  for  I wenfty-oee  y^a(% 
with  tlie  option  of  having:  it  extended  to  thirty-one,  and 
poi^ession  was  to  be  gin^en  on  or  befsreihe  25ih  Jmfy  than 
n0xt« .  Thai  was  one  of  rtbe  conditions  ia  die  proposaL- 
Q^  the  6th  April,  the  pbiatiff  wrote  to  the  defisadant^  say- 
iikg,  that  be  accepted  his  oflEer,  and  that  be  would  give  him 
pbs^sestion  oil  ihe  1^  Amgusifatkdf  on  the  7tii  ulprU^-iiae, 
defendant  withdrew  his  proposal,  which  behad  deariyvW 
right,  to  do»  as  he  migbl  dissent  from  being  hefpi  ovtol 
possession  until  the  1st  Auguit,  be  having  poaitivcdly  ie< 
quired  it  to  be  given  to  him  on  the  25th  Jwfy  pc^ecdw. 
ing.  The  principle  established  in  Adams  v.  lAndseB 
need  not  be  disputed,  imv,  that,  if  a  person  offer  to  ae4 
goods  to  another^  and  give  him  time  to  return,  an  aiiswvry 
and  the  latter  notify  his  acceptance  of  the  ioSSts^  ^it  i&  a 
valid  bargain,  as  the  offer  continues  to  the  time  of  the 
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reefeipt^yf  the  answer,  by  which  it  might  be  accepted  or*  1838; 
reJeotecL  But,  although  one  party  may  propose  a  bargain 
to  another,  he  may  withdraw  it  at  any  time  before  it 
is  accepted;  for,  until  actual  acceptance,  there  is  no 
contract  to  bind  either  party.  Here,  howeyer,  the  de* 
fendant  reqiared  a  definitive  answer  to  be  giyen  within 
six  weeks  from  the  day  of  the  first  proposal;  and  he  had 
a  Tight  to  withdraw  it  at  any  time  within  that  period.  So, 
the  plaintiff  had  six  weeks  to  accept  or  reject  the  propo* 
sal;  and  his  answer,  stating  that  he  would  giye  possession 
oA.  the  Ist  August,  cannot,  be  said  to  amount  to  an  accept- 
anoeh  In  Kennedy  y.  Xee,  where  there  was  a  contiaet  by 
leter,  'Lord'JSA&Mi  said  (a):  **I  have  always  understood 
tbk  bw  of  the  Court  tl»  be,  with  reference  to  this  sort  of 
ooBtraet,  that,  if  a  person  communicates  his  acceptance 
of  aujofier  within  a  reasonable  time  after  the  oflfer  being 
naade,  and  if,  within  a  reasonable  time  of  the  acceptance 
being  communioated,  no  variation  hoe  been  made  b^  either 
party  in  tlie  terms  of  the  offer  so  made  and  accepted,  the 
aeseptanoe  most  be  taken  as  simultaneous  with  the  offer, 
and  bodi  together  aa  constituting  such  an  agreembnt  a» 
the  Court  will  execute/'  Here,  however,  the  difference 
of  the  period  at  which  possession  was  to  be  given  might 
be  most  material  to  the  defendant,  and  was  a  compIeCsf 
deviation  by  the  fhuntiff  from  the  terms  of  the  original 
pfbpoaal;  add,  as  the  defendant  repudiated  it  on  the  9th 
April,  the  plaintiff's  letter  of  the  29th,  in  which  he  ac- 
knowledged his  mistake,  and  informed  the  defendant 
that  he  was  ready  to  give  him  possession  on  the  95tb 
JUy,.  according  to  his  proposal,  cannot  avail  him.  The 
defendant  was  not  bound  to  accede  to  a  qualified  pro- 
posal, after  he  had  withdrawn  his  original  offer.  At  aH 
events,  at  the  time  the  first  proposal  was  made,  the  plain- 
tiff  was  not  in  a  situation  to  comply  with  it ;  and,  even  if  be 

(a)  3  Meriv.  454. 
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had  bee«,  he^id  cot  shew  that  he  had  then  enttfrcd  into 
any  comirmi  with  Herman^  his  ktadlocdj  for  extending  hia 
tenn  to  twenty-one  or  tUrtyHnne  years:  and  aneh  a  con* 
tracts  to  be  binding,  must  haire  been  hi  writing.  The  al- 
kgafeion  in  the  aeeond  county  therefore,  waa  not  proTed; 
and  it bqnite  ckar  tliat  the  fisst  and  third  cannot  be  sup- 
ported* 

Mr^  Serjeant  Tadtfy^  and  Mr.  Serjeant  t/bner,  in  aopport 
of  the  rule«<^It  was  not  competent  to  the  defendant  to 
withdiaw  from>hb  oritjaai  proposal  at  any  time  within  the 
■is  wedbs  allowed  the  phdntUT  lo  oentider  of  it,  and 
witiiitt  which  he  was  tO'  give  i  definitive  answer.  As  the 
plaimiffMeeptedr  die  ptfoposal  withm  die  she  w^eks,  the  de- 
fendanb  was  faonnd  by  it*  dkm  hnmediate  or  definitiTe  an- 
swer could'  not  be  rf<pBrcd.  The  defendant  conU  not  with- 
draw hb  bffer  on  the  day  following  that  on  which  it  was 
made*  In  his  ktter  of  the  7th  Aprily  he  requested  the 
pUntiff  to  pefffui  hhn  to  withdraw  the  proposal.  That, 
tbereforei  shews  that  he  did  not  consider  that  he  had  a 
right  to  withdraw  it  untH  the  six  weeks  had  expired.  He 
herer  objected  to  the  trifling  variation  as  to  the  time  at 
which  possession  was  to  be  giten.  His  evident  meaning 
was,  to  proposecertaan  teims  to  the  plaintifi^  and  to  give  him 
six  weeks  to  accept  or  reject  them;  and^if  a  party  make  a 
proposal  to  another,  and  give  him  a  definite  time  to  eonsider 
of  the  tennr  proffered,  it  is  not  neopssary  for  the  latter  lo 
accede  to  it  immediately*  Here,  the  defendant's  ofier  was 
made  on  a  good  and  sufficient  consideration,  to  which  die 
plaintiflT  acceded  before  the  expiration  of  the  time  Innited 
for  that  purpose.  In  Adam$  v.  lAudsettf  the  Court  held, 
that  thd  party  Who  proposed  to  sell  the  goods,  could  not 
retract  after  the  o£br  was  made,  although  the  acceptance 
o£  the.  offer  arrived  two  days  later  than  it  ought  to  have 
done,  and  the  party  who  had  made  the  offer  had  sold  the 
goods  to  a  third  person.     There,  the  sale  having  taken 
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place  before  the  offer  was  accepted,  waa  a  oompkte  retnic-  183a 
lation  of  ihe  contract  In  Cooke  y.  Qxley^  there  was  no 
oooaideralion  to  bind  the  defendant;  and  Lord  Kenyan 
put  it  expresalj  on  that  ground,  as  be  said,  **  that,  at  the 
time  of  enterii^'  into  the  eontract^  the  engagement  was  all 
on  one  side;  that  the  other  party  was  not  bound;  and 
that  it  was  therefore  nmlum  pactum;'*  and  Mr.  Justice Bnl^ 
ler  said,  "  It  is  impossible  to  support  the  deckration  in 
any  point  of  view.  The  promise  can  only  be  supported 
on  the  ground  of  a  new  contract  nuule  at  four  o'dockji 
but  it  is  not  stated  thdt  the  defendant  did  agree  at  four 
o'clock  to  the  terms  of  the  sale,  or  even  diat  the  goods 
were  kept  till  that  tune."  If,  therefore,  these  facU  had 
been  alleged  in  the  deckration  in  that  case,  and  the  |Jaui- 
tiff  had  proved  them,  it  must  be  inferred  that  the  defend- 
ant would  have  been  held  liable  to  the  plaintiff  for  not  de» 
livering  the  goods  according  to  his  proposal  Here,  how- 
ever, there  was  a  sufficient  consideration  for  the  defen- 
dant's offer,  which  was  executory  in  the  first  instance.  He 
agreed,  upon  roteiving  a  lease  for  twenty-one  or  thirty- 
one  years»  to  pay  the  plaintiff  a  certain  sum,  and  gave  him 
six  weeks  to  send  a  definitive  answer;  and  as  the  pkintiff 
accepted  the  propd^l  within  that  period,  and  actually 
tendered  a  lease  according  to  the  terms  of  the  offer,  he 
was  ckarly  entided  to  recover. — With  respect  to  the  ob- 
jection of  the  variance  between  tha  declaration  and  the 
proof,  as  to  the  nature  of  the  interest  which  the  plain- 
tiff had  in  the  premises,  it  is  altogether  without  foun- 
dation. He  was  not  bound  to  have  a  complete  kgal  titk 
at  the  time  of  the  defendant  s  proposal ;  it  is  sufficient  if 
he  obtained  it  before  the  expiration  of  the  period  allowed 
him  fiir  the  fulfilment  of  the  contract.  The  defendant 
proposed  to  pay  a  premium  upon  receiving  a  lease  for 
twenty-one  years,  with  the  option  of  having  the  time  ex- 
tended to  thirty-one  years.  The  defendant,  therefore, 
did  noteuppose  that  the  pkintiff  actually  had  the  extended 
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1AM*        Mem  'nt  tlie  iime  he  made  the  offer,  but  only  that  he  iras 
H^^yyjyg^^    empowered  to  obtain  it:  and,  as  he  afterwards  did  pro^ 
«v  cm^  BUch  lease  from  his  landlord,  the  time  when  his  drigi- 

mfl  tease  expired  was  altogether  immaterial.  Although 
the  plafntifiPhas  alleged  that  he  was  possessed  of  the  resi- 
dte  of  ^a  term  to  expire  on  the  S5th  December,  18d6,  yet 
Ae '  was  not  bound  to  prove  it  in  the  terms  laid.  In 
CiifHfitk  r.  Blagrcfte  (a),  in  covenant  for  non-payment  of 
i^t,  on  an  indenture,  by  the  assignee  of  the  lessor  agaiuKt 
tibe'leceee,  the  declaration  alleged  that  the  lessor  wfts  pos- 
sessed for  the  remainder  of  a  term  of  twenty-two  years, 
commencing  from  the  S5th  December ^  1797,  and  that,  on 
the  7tli  March,  1811,  he,  by  indenture,  demised  to  the  de- 
fehdant,  to  hold  from  the  SOth  December  then  last  past. 
The  defl^ant  pleaded,  that  the  lessor  was  not,  at  the  time 
of  making  the  indenture,  possessed  for  the  residue  of  Ae 
said'tetm,  in  manner  and  form  as  the  plaintiff  had  alleged 
ill  hi^  declaration )  and  Lord  Chief  Jtistice  DaUas,  in  de- 
lltleHng  the  judgment  of  thd  Court,  said(&):  "  The  se- 
cond objection  is,  that,  by  the  plea  in  question,  the  precise 
extent  of  the  term  stated  in  the  declaration,  is  put  in  issue, 
and  that  the  plaintiff's  title  Would  be  defeated,  if  it  ap- 
peared that  his  term  was  not  of  the  precise'extent  alleged. 
If  that  be  so,  it  is  the  plaintiff's  own  fault.  If  the  precise 
term  is  materially  alleged,  the  defendant  cannot  be  pre- 
vented from  traversing  it.  But  the  Court  are  of  opinion 
that  such  a  consequence  will  not  foHow.  The  plea  puts  ia 
issue  the  substance  of  the  allegation,  which  is,  that  die 
lessor,  being  possessed  of  a  term,  made  a  derivative  demise 
to  the  defendant.  The  substantial  question,  therefore,  at 
the  tHal  of  such  an  issue,  would  be,  whether  the  lessor  had 
a  larger  tenn,  out  of  which  he  could  carve  this  lesser  term. 
It  is  wholly  immaterial  whether  it  was  a  year,  a  month,  or 
a  day  longer  than  the  derivative  term:  any  term  for  years, 


(*J4  BlMoore,  303;  S.  C.  1  Brod.  it  Bing. 631 .     [b)4  B.  il^orfe, SlI. 
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which  left  the  reversion  in  him,  and  enabled  him  to  ^a^iga^  IfMk 
would  satisfy,  the  substance  of  the  allegation  in  the  de/ela*^ 
radon.*'  So.  here,  it  was  sufficient  if  the  plaintiff,  wt  the  air^ 
piration  of  the  six  weeks^  had  that  whidli  he  proposed  ;t^ 
dispose  of»  m.  a  lease  to  expire  in  1856;  and.  the  latti^, 
part  of  the  allegation  may  be  rejected  as  surplusagCt ,  .A^ 
tbe  time  of  the  defendant's  first  proposal,  the  plaintiff  ha^i 
every  reason  to  believe  that  his  landlord  would  extend  (h^ 
term,  as  required  by  the  defendant.  He  afterwards  djidi 
so;  and  the  plaiiitiff.  actually  tendered  the  leas^.to,|t];^. 
defendant  before  the  expiration  of  the  six  weeks. within, 
which  time  the  contract  was  to  be  completed^  or  a  defuu-*^ 
tive  answer  given  by  him.  According,  therefore,  to-thf, 
doctrine  of  Lord  Kenyan,  in  Thompson  y-  MilfiMy  if  i^^ 
plaintiff  had  procured  such  a  term  in  the  premises  ^s^.lq^ 
enable  him  to  grant  a  lease  to  the  defe^idant  f^r  twei;i^yr 
one  or  thirty-one  years,  at  tl^e  option  of  .the  Utter,.  i<jW«^ 
su^ci^nt;  and,  on  the  2dth  Aprils  the  plaintiff  w^jready 
to^ve  the  defendant  possession,  according  to  the  tenuis  .qfi 
his  proposal.  ,, ,  .^ 

Lord  Chief  Justice  Best. — I  am  of  Qpinio|]t„  that  tbe., 
nonsuit  was  right  upon  both  grounds.  I  shall  not  fpjloii:. 
the  argument  used  for  the  plaintiff  in  support  of  the  appli^] 
cation  to  set  it  aside,  but  shall  confine  myself  to  the  groqivl « 
on  which  I  decided  at  Nisi  Prius.  There  was  a  proposal, 
by  the  defendant,  to  take  a  lease  fi'om  the  plainljiffon.c^rf^ 
tain  terms,  vixm  that  possession  should  be  given  him  ^n  or , 
before  the  25th  July^  1825.  To  tliis  proposal,  the  plain? . 
tiff  was  to  give  a  definitive  answer  within  six  weelgi  ^om , 
the  18th  MarcAt  1825.  Now,  I  am  of  opinioni  t\iat^  if  si]&, 
weeks  are  given  by  pne  party  to  accept  an  offer,  the  other^. 
has  the  same  period  to  put  an  end  to  it.  The  contrapt  j 
must  be  mutual,  and  one  party  cannot  be  bound  without^ 
the  other.  In  Cooke  r.  Oxley,  the  defendant  proposed  to 
seU  a  quantity  of  tobacco  to  the  pluntiff,  at  a  certain  price. 
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192a.  and  the  laller  deaired  him  to  give  him  timt  to  agsee  to  oi 
difsent  from  the  propoaa],  till  the  hour  of  foi^r  in  the 
afternoon  of  the  day  on  which  the  propoaal  was  made,  to 
which  the  defendant  agreed ;  and  the  plaiatiff  baviiig  sued 
the  defendant  for  not  delivering  the  tobacco^  Lord  K£uiion 
said:  "  Nothing  can  be  clearer,  than  that,,  at  the  time  of 
entering  into  this  contract,  the  engagement  wae  all  on  one 
aide;  the  other  party  was  not  bound;  it  was,  therefore, 
mmdwB  patiMmi'  and  Mr«  Justice  BmUer  said:  "  It  baa 
been  argued,  that  thb  must  be  taken  to  be  a.  comidetesale 
from  the  time  when  the  conditioii  waa  eon^died  with:  but 
it  waa  not  complied  with*  ibr  it  is  not  stated  tfipt  the  de- 
Cendant  did  agree  at  four  o'clock  to  the  terms  of  the  sale, 
or  even  that  the  goods  were  kept  till  that  time.*"— Tbat 
appears  to  me  to  be  the  trne  prinoiple  oa  which  this  case 
roust  he  decided,  and  <xa  which  I  acted  at  Nisi  Prm;  be- 
cause, at  the  time  of  aUering  into  the  contract^  theesigage- 
roent  was  all  on  one  sidct  and  tbe  defendant  had  p»x  weei» 
feo  retract  faia  offer,  which  he  did  on  the  9th  4p^  ^  ^ 
having  been  at  that  time  accepted  by  the  plaiati£  la 
Payne  v.  Cave^  it  was  held,  that  a  bidder  at  an  auction 
might  retract  hia  bidding  any  time  before  the  hamooer  is 
dowa;  and  tbe  Court  th(are  said:  ''  The  aa^tieneei  is 
the  agent  of  the  vendov,  and  the  aaseiU  cf  both  psrtiei 
is  necessary  to  make  the  contract  binding ;  that  iaagnified 
on  the  part  of  the  edier  hy  knocking;  dawn  the  haBuaer, 
which  waa  not  done  here  till  th^.defi^ant  bad  i^tracledi 
An  auction  is  not  unaptly  c^ed  hcm^pmiiieMti^.  &<? 
bidding  ia  nothing  more  than  an  offer  on  one  sidtf,  whicb 
is  not  binding  on  tlieQtberside  i^  i|t^9.assei|ted,ta.  B^^ 
according  to  what  ianow  contended  ibr,  one  partyi  would 
he  bound  by  the  offer,,  and  the  other  noti  iiriiich  eaa  never 
be  aUowed."  We  must  not  limit  the  principle  estabUihed 
hy  that  case,  to  aparty  bidding  at  an  auction^  or  be  led 
away  by  too  nke  refiawK^pts;,  tfutthe  ground  ^whwh  I  d^ 
cid^  this  caaei  is,  that,  rnitil  boih  parties,  bad  agreed  to  tbe 
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terms  proposed  by  the  defendant,  ^ther  bad  a  right  to  re-  r898i 
scind  or  put  an  end  to  the  contract  But  it  has  beeta  said, 
that  the  cases  of  Payne  t.  Carre,  and  Coeke  ▼•  Oxley,  have 
been  broken  in  upon  by  that  of  Adamsv.  Lrndsetl.  I  do  fiot 
dispute  the  authority  of  that  case ;  but  I  think  it  does  not  ap* 
ply  to  the  present  There,  the  defendants  efiered  to  sell  to 
the  plaintiffs  certain  goods,  receiving  an  answer  by  rehtrti 
of  post;  and,  on  its  being  insisted,  that,  until  the  answer  was 
actually  received,  there  could  be  no  binding  contract  be^ 
twcen  the  parties,  Ae  Court  said,  ''  that,  if  that  werlf  do, 
no  contract  could  ever  be  completo^  by  the  post.  For^ 
if  the  defendants  were  not  bound  by  their  oflfer,  when  ac- 
cepted by  the  plaintifis,  tiH  the  ans^vvr  was  received,  then 
the  plaintififa  ought  not  to  be  bound  till  after  they  had  re« 
ceived  the  notification  that  the  defendants  had  received 
their  answer  and  assented  to  it.  And  so  it  might  go  on  ad 
itifinkum.  The  defendants  must  be  conrideted  in-law  as' 
making,  during  every  instant  of  the  time  their  letter  wasT 
traveOing,  the  same  identical  offer  to  the  plaintiffs,  and 
then  the  cootfaet  k  cotxtfiebdd  by  the  acceptance  of  it  by 
the  latter."  Here,  howetner,  if  the  defetidant  ihAhX  lye'con-^ 
sidered  as  continuing  to  make  the  oiler  utitil  it  was  accept-* 
ed  by  the  pliunttff,  yet  the  latter  might  say  thalt  he  would 
not  accept  it  at  any  time  widiSn  six  weeks  from  the  day  ot 
the  first  proposaL  tf  a  case  were  to  arise,  in  which  the 
question  might  be  directly  brought  before  us,  it  iniglit  be 
perhaps  necessary  to  consider  the  decision  of  the  Court  in 
Adams  V.  Lhubett;  but  I  cannot  admit,  that,  where  a  man 
says  he  will  sell  goods  on  certain  terms,  receiving  au  an- 
swer by  return  of  post,  he  is  bound  by  such  oftkr  if  the 
letter  do  not  come  to  hand  in  due  course,  either  through 
the  defeuh  of  the  parties,  or  the  negligence  of  the  postman. 
In  Adams  Y.  LindseU^  however,  the  defendants*  letter  con- 
tuning  the  proposal  was  misdirected  by  them;  and  the  Court 
there  saidt  that,  as  to  the  delay  in  the  plaintifis^  notifying 
the  acceptance  of  the  letter,  it  arose  entirely  from  the  mis- 
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take  of  the  defendants^  and  that  it^  t|^(^rpf<p;r^f|*°uj|^t|i|Lq!|, 
as  against  them,  that  the  plaintiffs'  answer  was  rece^^ip 
course  of  post;  and  the  Court  decided  on  that  ground;  8o 
that  it  is  now  unnecessary  to  touch  that  d^ision,  j.  i^  in 
this  case^  the  defendant  himself  repudiated  the  coatract 
on  the  9th  Aprils  at  a  time  when  it  was  no(  completed  or 
accepted  by  the  plaintiff,  and  before  the  expiration  of  thp 
six  we^ks:  and  he  could  not  afterwards  call  upi^.tlie 
plaintiff  to  enforce  it.  With  respect  to  the  question  of 
variance,  I  am  of  opinion,  that  none  of  the  counts  of  the 
declaration  were  proved.  It  was  alleged,  in  the  first  and 
third,  that  the  plaintiff's  term  was  to  expire  on  the  ^th 
December^  1856;  and,  in  the  second,  that  he  was  entitled 
to  a  term  of  thirty-two  years,  und^  a  contract  between 
him  and  Hemum^  who  was  authorized  in.  th|^  fJ)^^ 
whereas,  he  had  only  a  term  of  twelve  .years  at  the  time  of 
the  proposal;  and,  although  it  was  not  necessary  that  the 
plaintiff  should  have  theprecbe  interest  stated,  oravec  the 
particular  day  when  his  term  would  expire ;  yet,  he  should 
at  least  have  shewn  that  he  had  such  a  species  of  interei^  in 
the  premises  as  would  have  enabled  him  tp  perform  hi3 
contract  according  to  the  terms  agreed  pn.  "f  hfs^^  th^ro- 
fore,  was  not  a  variance  in  form,  but  in  substance.  X'^ere 
was  no  contract  for  thirty-two  years  betweep  the  p^ti^ , 
and  Herman,  as  stated  in  the  second  count;  and,,  (^venif 
there  had  been  such  a  contract,  in  oriler  to  be  vali(^,,i^ 
must  have  been  in  writing;  but  not  even  a  parol  contraqt 
to  that  effect  was  proved.  lam,  therefore,  of. opjnio^ 
that,  on  both  these  grounds,  this  rule  mu>t  be  discharged. 

Mr.  Justice  Burrough  (a),— All  the  counts  in  J^decjfl^; 
tion  are  framed  on  the  supposition ^o/tlie  plainti^s  bjijyuff 
an  existing  interest  in  the  preitiiseis,  (o  expire  at  a|i^r^i9 
period ;  and  he  altogether  failed  iii  prdVing  that  he  had  such 

(m)  Mr.  Justice  Pitrk  was  abscflt^t^CtaabM    '' 


IN  TH£  KIMTH  YEAR  OF  6B0,  IV.  iS5 

ttiiiiterest^    lam,  dierefore,  of  opinion,  that  tbe  variance        1828. 
is  fatal.  ■  -  :•.  T    .'' 

Mr.  Justiee  Gaselee. — If  this  case  had  rested  wholly 
on  the  first  point,  I  should  have  wished  for  time  to  con- 
rider,  as  the  authorities  to  which  we  have  been  referred 
appear  to  be^  contradictory;  but  I  am  clearly  of  opinion 
tliat  the  objection  as  to  the  variance  is  well  founded.     . 

Rule  discharged. 


DrrcHAM  V.  Chivis.  MwuSS^' 

X  HIS  was  an  action  against  the  defendant^  the  proprie-  in  sn  acdon  on 
tor  of  a  stage-coach,  for  not  safely  conveying  the  plaintiff  ^j^^  JlJI^iiSSrof 
from  London  to  Blackheath.     The   declaration  stated,  « "tage^ch, 

^  ^         '   for  an  ii^jary 

that  the  defendant,  before  and  at  the  time  of  committing  lusuined  by  a 
the  grievance  thereinafter  next  mentioned,  was  owner  and  d^daniaon  •!- 
proprietor  of  a  common  stage-coach  for  the  carriage  and  JSfcnd^JJj 
conveyance  of  passengers  from  London  to  BlacMeatk,  for  the  owner  of « 
hire  and  reward  to  him,  the  defendant,  in  that  behalf;  the  conveyance 
and  that,  he  being  such  owner  and  proprietor,  theretofore,  ira^L^HSmto 
to  wit,  on  the  1st  August,   1827,  at  London  aforesaid,  ^^JJf '^'i^J 
die  plaintiff,  at  the  special  instance  and  request  of  the  de-  had  agreed  to 
fendant,  agreed  to  become  an  outside  paslenger  on  the  said  tenger,  and  that 
coach,  to  be  safely  and  securely  carried  and  conveyed  from  had^«?tore- 
London  aforesaid  to  BlacJcheatk  aforesaid,  for  certain  fare  ^"^  her  as  such 

passenffera  to 

and  reward  to  the  defendant  in  that  behalf,  and  the  de-  he  carried  from 

fendant  then  and  there  agreed  to  receive  the  plaintiffr  as  j^^^T^i^'^t* 

such  outside  passenger;  and  thereupon  it  became  and  wa^  S't^th^^rrfa 

his  duty  to  use  due  and  proper  care  that  the  plaintiff  should  "  Ltrnden  to 

be  aafely  and  securely  carried  and  conveyed  by  and  uppn  were  painted  on 

the  coach-door; 

that  the  coach 
waa  Beenaed  to  nm  fron  Charing-Croet  only ;  and  that  the  plaintiff  was  taken  up  at  the  Eiepkani  a»4 
Caeik  in  Si.  Gtmrg^efkUtf^HM,  that,  as  Chhrhtg-Ctiee  and  A.  George* e  Fieldewet  both  in  com- 
pfflaocc  styled  *'L(mdim,"  the  Yaiianoe  was  immaterial,  and  the  allegation  soffidently  pcond. 

VOL.  I.  C  C  C 
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1828.  the  said  stage-coach^  from  London  aforesud  to  Blaekheaih 
aforesaid  $  yet  the  defendant,  not  regarding  his  duty  in 
that  behalf,  did  not  use  due  and  proper  care  that  the 
plaintiff  should  be  safely  and  securely  carried,  &c.,  from 
London  to  Blaekheaih^  but  wholly  neglected  so  to  do,  and 
drove,  and  suffered  and  permitted  the  horses  attached 
and  fastened  to  the  said  stage-coach  to  draw  and  move, 
the  said  coach  whilst  the  plaintiff  was  in  the  act  of  ascend- 
ing and  getting  upon  the  said  coach  to  take  her  place  as 
such*  outside  passenger;  by  means  whereof  the  plaintiff 
was  thrown  with  great  force  and  violence  off  and  from  the 
hind  part  of  the  coach  on  which  she  was  resting  or  stand* 
ing,  and  cast  and  thrown  upon  the  ground,  and  thereby 
became  so  greatly  bruised,  wounded,  and  injured,  that  she 
was  forced  and  obliged  to  pay  a  large  sum  of  money  in  en- 
deavouring to  be  cured,  &c.  &c.  The  defendant  pleaded 
the  general  issue. 

At  the  trial,  before  Mr,  Justice  Parky  at  GruUdhatt,  at 
the  Sittings  after  last  MichaelmasTenn,  it  appeared,  that, 
on  the  1st  August,  1827,  the  plaintiff,  a  poor  and  aged 
woman,  was  in  the  act  of  getting  upon  the  hind  part  of  the 
defendant's  coach,  at  the  Elephant  and  Castle,  in  St. 
George^s  Fields;  thata|)erson  attending  the  coach  was 
assisting  her  to  get  upon  it,  when  the  coachman  drove  on, 
in  consequence  of  which  the  plaintiff  fell  off  and  received 
a  severe  injury  in  her  knee;  that  the  coach  was  licensed  to 
carry  passengers  for  hire,  between  Charing-  Cross,  in  the  city 
of  Westminster,  and  Blackheath,  being  a  distance  of  seven 
miles;  that  the  words  "  London''  and  '^Blackheath''  were 
painted  on  the  pannels;  and  that  the  coach  invariably  went 
from  Charing'Cross,  and  not  from  the  city  of  London; 
though  by  going  through  a  part  of  the  latter,  our.  through 
Fleet-street,  and  over  BUickfriar's-bridge,  the  defendant 
would  not  exceed  the  limits  of  his  license;  but  that,  if  the 
coach  went  beyond  the  licensed  number  of  miles,  he  would 
be  liable  to  a  penalty.     It  was  objected,  that,  as  the  plain- 
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tiff  became  a  passenger  at  the  Elephant  and  Castle,  the  al-         182S. 
legation  in  the  deckrationy  that  she  had  agreed  to  become 
a  passenger  to  be  carried  from  London  to  Blackheath  was 
not  proved;  and  that  the  allegation  that  the  defendant  was 
the  owner  of  a  coaeb  for  the  conveyance  of  passengers 
from  London  to  Blackheath,  was  not  supported  by  proof 
that  the  defendant's  coach  was  licensed  to  run  from  West- 
mmter  to  Blackheath.     The  learned  Judge  thought, 
that,  as  Westminster  is  in  common  parlance  styled  Lon- 
don, and  as  the  coach  was  held  out  to  the  world  as  run- 
ning from  London  to  Blackheath,  and  passengers,  whether 
taken  up  at  Charing-Cross  or  the  Elephant  and  Castle, 
paid  the  fine  for  the  whole  distance,  the  evidence  was 
sufficient  to  support  the  declaration;  and  he  left  it  to 
the  Jury  to  say,  whether  the  defendant's  coachman  had 
acted  improperly  and  negligently,  in  driving  off  at  the 
Elephant  and  Castle  without  first  inquiring  whether  all 
was  safe.     The  Jury  found  that  he  had,  and  accordingly 
returned  a  verdict  for  the  plaintiff — damages  70/.    Leave 
having  been  reserved  to  the  defendant  to  move  to  set  aside 
this  verdict)  and  that  a  nonsuit  might  be  entered,  in  case 
the  Court  should  be  of  opinion  that  the  objections  taken 
at  the  trial  were  well  founded — 

Mr.  Serjeant  Taddy^  in  the  last  Term,  obtained  a  rule 
fdsi,  against  which — 

Mr.  Serjeant  Wilde  now  shewed  cause.  The  allegation 
in  the  declaration^  that  the  plaintiff  had  agreed  to  become 
a  passenger  by  the  defendant's  coach,  and  that  the  de- 
fendant had  agreed  to  receive  her  as  such,  was  fully  sup- 
ported by  the  evidence.  The  gist  of  the  action  was,  the  not 
causing  the  plaintiff  to  be  conveyed  with  safety,  and  the  in- 
jury inflicted  on  her  through  the  defendant's  carelessness. 
The  coach  was  licensed  to  run  a  certain  and  limited  distance, 
and  from  and  to  certain  places,  vi«*  from  Charing-Cross 

c  c  c  2 
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ld2a .      to  BhclAtaiU.    Tb^  irwdi «"'  Awftmicter>iahdUnM;ri 

world  axi  agre^mtot^ihaiH^biiUd^m^  jB^ 

jifTaces.    The  ^6nf radt';  <  Ib^bfetb,  (fniin)ealbeati;i[ftiMpA  at 

the  deckt&tiim;  'WhMh  did  n^lt  v^qiiiyNrUieiiiiBtK^^pxariBkK 

mere  bi^aely  of  ieontMOl  temeditlie^ibaiidatwiiffiei^^ 
^6ri.  Tb^  fttit^  ofttlie  plbimiffrs  (bating  MWyocanteel^ 
with  (lie  fiefehda^l/^to'  te'  «s»fiedifiwm^il&.£)fcpfan<raid 
hte^fe/vrhieU  k  neilh^iWithwiiMiAm>BariFtff/|M^ 
lAit^t  ik  con^td^ilble  4iktBntetemliotk^YdB  {terfecdfim' 
nfikteri^l;  klie  fare  being  to  b0f)tadi»iifi[>rrtfii  iiki%  jtotf 
ney.  'In  BtarUge^.  JitAes^ay^rnhvAki^h^ 
(ia^e  for  raiding  the  footpaitfa  on  «ach.Mle  oftbe/ptRiBtifiri 
htese,  the  deelaration  atat&d«i  tJ»t  die  phiQtiffiinur.pod* 
^edfired  of  a  meMtiage  *^  at  Sheerm^s,  iirlheflttin^bf  jKorfi' 
AhAy  aCtbe  trialj^il^fts  proved'  that  the  house  .lrad>skiate 
hiUhd  tmriah  t^f  MitMer,  wUch  k  eoaiagiriatt  tb  J^heam^ 
tfttt*  not  aefiuiyly  Wijliiii  ii^  «hoo^  bodtifihees  uaadijfjg^ 
by 'the  name^f  ^S^emmesBr  andiboiCoinrti  tfanu^tyldialii 
airlhehdiiito  V«0«otetated  toibe miUke^speariMfOf  SSmsr^ 
hess,  U  WAi  well  enough,  moe  itiappeared  totbewkbjn  4n 
miffif^  ^  Skeeme^s.  Iw FrUkmi  Ohiy^Nita  ati  «HM 
otiaii  agreement  that  the  d6fendbDtwtHild,>pff6eim>t^ 
]^Unntiirabodehiata%or«e-riee  bmBameii  Gdmrnrnv^ 
declaration  stated,  that,  there  beUgstd.  b6)lMiiiVi^\«?f#9 
entertainment  of  horse-racing  upon  Bamet  Comnumj  in 
ike  6&uniy  ^f^MUUSem^  itt1fr^ragrMd;^^&ta^ofn^  .at/the 
tirMl,  $^  imi  ]^ik)^ed,<t^<il  the^hole  o£  Bam^-Cmri^M^f 
Ih  the  iemlttty  6f  Hie^^d}  knd  apo%Batio[(  was  tbinreupai 
tkkW,  on  the  gtH>nnd  of  ¥ariaiiee;'bdtiDo*EliifaiH^^ 
'n  motibo  fbr  a  Mlw'triri),  taId;>ldmtvMhe^^^<lf  4k«^4g)^ 
«Metif!was;f  a]»pt<)Ganiig:tli^bteffi  upoibifarv^ 
that  it  was  perfectly  immaterial  whether  Bamei  Comm<m 

(a)  1  Bos.  &  Pul.  226.  (6)  4  Term  R«p.  561,  n. 
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were  in  Middlesex  or  not,  and,  Uierefore,  that  tbose  words         1828. 

IHm#  (o)^  ipBdbf  4hait  liie  .d«fendmt'i.  boat  r^n  dow^  the. 
pUiitiffdfaithe^Ail^aiyliitfiicA,  in  the  Thflmcs,  was  held 
to  ^pkvt  bajslkgatkw  Uiat  the  hqat  wa^  run  down  in  the 
IIttBn0»iPiaMr(tfaei£r4J|(Wfay  J^  and  Mn  Justice  jRtftter 
tb0r«l«id<  TfflUa  ia  aniaotioit  npM  the  ease  fi>r  anisfea3- 
aMe^«rI&b  lie thmsiliorjr  iii>ita  stfiture)  and,  therefore,  the 
Ali>ic<itja  -OTlgbt  not  to  prcnraiir  So,  here^  the  gist  of 
llie>aeiieti\waB,5tlkeiiDiaf<laaanee  ornegUgeppe  of  th^  de^ 
ieadJBe,^in  hot/«an'yiRg^the>  plaiMiff:  with  due  pare;  and 
kriB  ilevftdfy  HhmitecSaLwAiethQrsbe  had  got  on  the  ^adh 
aditfae  fflaee  from  whkklt  atatted,  or  at  a  ihprt  diuita^ce 
ftem^it*  In  The  Mersey  mml  JrweU  Nmvigaiien^  v.  Dotfg-^ 
<aa(ii)i,itwaiheld^tfaatitwaBndtnecessairy,in  anaction  for 
dhitrtiiig  the  imtet  of  a  mvigation,  to  give,  a  local  descrip>« 
tien  to'tlieimimiee^  There,  the  river  JrweU  waa  stated 
intlie  ckoiaBatioti  to  be. at  Presion,  and  Hit  plaimifffiaiMi 
'  iir  )mffmg  tfiat  the  river  waa  at^-  Preskmi  jSo>  here,,  i  thl| 
dechtwdon  wmfldfawrlB  been  suiBkient,  if  the  plsintiflThftd 
aAet(0ly  dHaged  dnt  the  de&ndaaty  as.  the  oi!rH^  pf  ;thf 
eoaeb;  had  aceeptedithe  pkiatiff  to  be  conveyed  «a  W  ontr 
MAe-pflnengeri  .to'iwit)  at  Larnkm^  to  be  carried-  from 
ebewe  to  BhpSiheaikt  as,  in  cfOmlaon  acceptwHoih  l4m^ 
IgifkOtrtahnuiiaeratoodlaft^nieaniitg  only  lbe,(?ilty»  ]^ut  ex^ 
e^da  "tc^'ihc^  lleii^hotMrhQod^  or ' those  pnrta  wh^t^  ar^ 

'^ilhb.  Seqeeat^ddel^i  and>Mr»  Siei3eMty<iftfr6|si(„in.supr 
<]^drt^MiM»  hd»^ai  &  uilndoesal^.  stated  Jwr  tb^  d^qhar^Lr 
f^kmi'^ihit  the  plaintiVriajgrbMi  t^  beponnp  ^n^OM^ide  pasf 
'Mli^^cil  U^i4k£lndaht'8>m^  fnoy 

-£Midbf»4e  BkfMedihf  st^Aihtiii  (b^de<wdaiftt  cfgr^tffs^ W 
^Me0H<^  Ikdr •»  ffifiudiw  r  vTlnt  ialkgalidnK.  therefore^  shpuU 

(a)  4  Term  Rep.  558.  (6)  2  East,  497- 
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^8W^      have  been  proved  as  laid.    It  is  requisite  that  the  rules 
of  law,  as  to  variancei  in  cases  of  this  descripticm,  should 
be  strictly  adhered  to.     In  BrUtaw  v.  Wright  {a)t  wbich 
was  an  action  on  the  case  against  the  sheriff,  for  taking 
goods  without  leaving  a  year's  rent,  the  plaintiff  set 
forth  the  particulars  of  the  demise  in  his  declaradon,  and 
not  having  proved  them  as  set  forth,  was  nonsuited,  al- 
though the  allegation  was  unnecessary.    In  RrUh  v.  Graf/f 
the  contract  on  which  the  action  was  founded,  wis,  to 
procure  the  plaintiff  a  booth  on  Bamet  Camnum,  and  it 
was  therefore  immaterial  where  that  common  was  situate. 
But  here,  the  whole  of  the  contract  was  stated  b  the  de- 
claration, and  no  paH  of  it  could  be  rejected  as  surplusage. 
In  Drewry  v.  Twiss,  the  gist  of  the  action  was  the  run- 
ning down  the  plaintiff's  boat ;  and  the  defendant  could 
not  be  misled  by  the  allegation,  wfaetherthe  aocideot  hap* 
pened  in  the  Half-way  Reach,  or  near  it.     In  Burbige^. 
Jakes,  both  the  places  in  question  usually  went  by  the 
general  name  of  Sheemess.    That,  therefore,  was  the  po- 
pular and  accepted  name.    In  that  case,  it  was  observed, 
that,  although  Wesiminiter  is  usually  called  London,  yet 
that  it  was  not  suflScient  so  to  lay  it  in  pleading;  to  which 
the  Court  seems  to  have  assented.    Here,  the  defendant's 
duty  arose  out  of  his  contract  to  convey,  which  was  entire; 
and,  as  the  declaration  was  encumbered  with  an  allegation 
which  the  plaintiff  could  not  prove,  she  ought  to  have 
been  nonsuited.    The  Elephant  and  Castle,  whence  the 
plaintiff  was  to  become  a  passenger  on  the  defendant's 
coach,  is  situate  in  St.  Georges  Fields,  which  forms  no 
part  of  London.    There  had  been  no  previous  contract 
between  the  parties.     No  place  was  booked  at  the  office 
from  which  the  coach  set  out.    The  plaintiff  was  a  mere 
accidental  passenger,  waiting  at  the  Elephant  andCesHe, 
to  be  carried  from  thence  to  Blackheath.    There  couM 

(a)  2  Doug.  665;  S.  C.  1  Term  Rep. 235,  a. 
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oot,  therefore,  be  any  implied  agreement  by  the  defend-         1828. 
ant,  to  carry  her  from  London  to  BlackhecUh. 

Lord  Chief  Justice  Best. — I  have  always  entertained  a 
strong  prejudice  against  objections  on  the  ground  of  vari- 
ance between  contracts  as  laid  in  the  declaration,  and 
those  proved  at  the  trial ;  but,  although  I  am  most  anx- 
ious not  to  yield  to  them,  yet  when  they  are  consistent 
with  law,  notwithstanding  that  a  party  suffers  by  a  mere 
technical  objection,  we  are  bound  to  allow  them.  I  see, 
however,  enough  here  to  relieve  the  plaintiff  from  the  ob- 
jections that  have  been  raised  against  her  right  to  recover 
from  the  defendant  for  the  injury  she  has  sustained.  The 
plaintiff,  by  using  the  word  London  in  the  declaration,  did 
not  mean  the  City  of  London^  but  that  which  is  usually 
c€died  London.  The  defendant  himself  has  never  per- 
formed his  contract,  if  London  were  to  be  confined  to  the 
City  only;  as  it  was  proved  that  he  never  went  from  the 
City,  but  always  from  Ckaring^Cross,  although  the  words 
"  London  to  Blacklteath*^  were  painted  on  the  doors  of  his 
coach.  He  did  not  mean  to  confine  himself  to  the  convey- 
ance of  passengers  from  the  City  of  London^  but  to  con- 
vey them  from  some  place  which ,  in  common  parlance,  is 
cMed  London.  Westminster  is,  in  common  acceptation, 
London;  although,  strictly  speaking,  the  two  places  are 
distinct,  each  having  its  separate  jurisdiction  and  magis-  ^ 
trates.  So,  St  George's  Fields^  for  all  ordinary  purposes* 
is  a  part  which  may  be  included  in  the  general  term  Lon- 
don. In  the  case  of  service  of  process,  in  order  to  set  aside 
the  service  of  a  writ  in  a  wrong  county,  there  must  be  a  po- 
sitive affidavit,  shewing  that  there  could  be  no  dispute  ad 
to  the  boundaries  (a);  and  here  the  contract  was,  a  con- 
tract to  carry  from  a  certain  place,  which  the  parties  un- 
derstood to  be  London.    In  Burbige  v.  Jakes,  the  decla- 

(fl)  Sec V.  Walters,  I  Chit.  14. 


7^  .VI  9difH»»mmsMmmr  mi 


^a^^  I 


J^inOfr.  ^b^fArjft  (^€«ptfgt/o)4B  4QiiS«i«bte^  teMOra-iaiOf  I 

}J«4qtiip;  oil  ik^4fftQv^ioi  aimriiMfe/li^sMeAriBedUb* 

it^^«9  well  emugbi'  xtede  H A^^eaifedAb  be  mtfaniXfli^itiift' 
trjii^t  ptSkem^90^  f  &BM  herril  the  AsdAriitionidid  siltUt&' 

lyw    ;TMt  CM^  «hereA>cei  ib  an AUdiofife7>k>  aheviiiUlAt 
pUintiff  faan  epnwedy  deooribod'  the  /ceilirBct  «i  4ienv« 
contract  to  carry  her  from  lA>kiimi^f''fi^0kafingiOmu)w 
within  the  aml^it  or  district  of  that  which,  in  coounon  par- 
lance, h  catled  I^ondon. 

Mr.  Justije  Park.— I  am  happy  that  the  Court  is  juBti* 
fied  in  over-ruling  these  objections,  as  the  plamtiff  oe^ 
tainly  sustained  a. very  seriQUs  .injury,  through  the  nit* 
conduct  of  tbe  defendant's  servant* 

^Mr.  Juitice  Oasbiums  (fl^.^-^I  have  looked  thorough  tiie 
d^daveeton,  te«ee  irlietheif  Hit  allegatibn  on  wUdi  tteob^ 
jectioiMvhati^'ites»  ntisiM,  duff  be  cotuHaered'  anftBmamM 
allegaiionii  knd^l  Miilidt' ka^^iii'lfs  bti«,^tbe'^^^ 

be 'tfupp<fned.  >  The  '  ieftndilaitheYet'^ittt^^ 
idea  tlitt'hii^^^bti(^^c#a*;  tb^onv^  |ias8^g^k4^te'Iii*' ' 
dmioBUickheMii  and  ft^m  thence  Mek^^fb^  £^ 
fo»  i<;  Wad  prove<^tha«  m^koikii  M^  Wi^'dif^^^iH!^^ 
city.    What,  therefore,  would  he  say,  if,  when  his  pssseD* 

(ci)  Mr.  Justice  Bwrougk  was  absent  al  diaaben. 


IN  TH»f|l»ll«ittMlt  t^  ^tbk  IV.  t^ 

dflr  UitimiaeUiifli  W  tM«e  thfm  oti  to^^  ?i^Ceriahi« 
l]fQM%*ril8ieied8eroftnlin^^<rv«#aA^  appeara  to  m^tb 
tb«auMrtlj>Jltjffih  fniiit  ThMre^  the^  house  ae^Cftbed  M 
tMtdwIrtnitiKBy  te  be  im  jai««fiiM(iiim*pf^T^  tobe  lA  tbte 

hddttbyMk  ioii  arod^ciciltftD  iitip|)Ore  Ibe  tti^ettt^nt'thiit  it 
'wHnaiiSkuhmMs  *  Soy  iieveiitfatt  Biiphnni  and  CasOe  is 
netUsiltt  UbfaitDfJdawAMi^!  It  k  nwfely  a  liotne  of  call. 
UsfStJtf^\»ba^  iq>  at  Nm  Ct&^,  or  at 

J3hy^fai>a?,t>ttle  eitea  mi^  have  been  diflbrent,  as,  in  all 
TpmtMMty^  ahe  tmitt  not  then  bave  been  required  Co  pay 
ihepaaoik  taate-mAe  would  on  being  taken  up  at  Charing* 

*^'^*  ^'^'  ^  [  Rule  discharged 


'1   -    PoriiBRCiLL  f>.  Walton  and  Rondeau.  MnrSik. 

A  RULE  was  obtained  by  Mr.  Serjeant  £aicv#»  in  the  Adeftodaatin 
Uygpr^frai^  CfUmg  oq  ^.AdpunifitTa^^x.  and  t|ie  a0aign«^  co.  fa.i«iMd 
of ift%l!hwti#i  WbQ  b«»d  be^QsM  Iwikropt,  and  aftervarda  SS^SSS! 
^B^yitmfll^.M^V;^^^^  ^kfii^  defendant  Itamkau  ^^^^^^ 
8l|{^^(^,f)e^,4m9bffrgffl.put  oCjh^  ^uatody  of  ibeMar^  Thepumiiniad 

•T^ilM:J^y^P^^^^^^  mptTl^  died 

h«^*pWntif. ,  ^yh^niotiftnf.wai funded «i  an.affi-  g^ J? 

^^:5^t.^f^¥f^^  jrtii^  H^ted>  t)^,  fey  a  oharterrpartgF'  JSi,jJj2!JiiJ)'^ 
da^^tbit  f^di^Ifopa^ifier^  1816,  ao4  nuide  between ithe  both  diMiidiMd 
Plim^u^  (»h»'A,l»iwbfin<^.pf.tlw  sWp  JgiHr««^*,.A»  Jjlll^^^^ 

.,/.,.  /  .   magM  awarded, 

•nOSSti^fJ  sin  n-nw  ,il    Vi   .;»«.:.'  *  '     •■  ©rinthaiuliject 

■laltcr  of  the  miiC;  bntit  did  not  appear  that  nther  of  them  had  actually  aatented  tothe  diaduBgc: 
—The  Court  icftMcd  to  ioterpoae,  the  ^gal  il^t  to  diKbarge  Um  being  hi  the  adminiitratiii. 


Walt«x. 
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1828.        lying  at  Havre  de  Graces  of  the  one  part,  and  the  de- 
FoTusaoiLL    ''^°<*®"**»  ^f  ^^^  other  part,  the  plaintiff  covenanted  to 
V.  take  on  board  six  pipes  of  brandy,  at  Haiere,  and  to  pro- 

ceed therewith  to  Tereiera,  and  there  take  on  board  a 
fttU  cargo  of  firuit.  in  boxes,  or  other  goods,  as  the  defend* 
ants  (the  freighters)  might  think  fit  to  send  alongside, 
and  from  thence  to  proceed  to  London;  and  that,  in  con- 
sideration of  the  completion  of  the  voyage,  the  defendants 
agreed  to  pay  the  plaintiff  freight,  for  the  fruity  on  cer- 
tain terms  in  the  charter-party  specified,  and  on  the  bran- 
dy, at  a  certain  rate  therein  also  stipulated;  and  they  gua- 
ranteed the  ship  a  full  cargo  home ;  that,  on  the  fhith  of 
the  contract  in  the  charter-party,  the  defendant,  WalUmt 
proceeded  to  Terciera,  and  there  contracted  for  a  quan- 
tity of  fruit,  for  which  the  merchants  there  agreed  to  re- 
ceive the  six  pipes  of  brandy  in  barter ;  that  Walton  re- 
mained at  Terciera,  ready  to  ship,  until  the  14th  April, 
1817,  when  he  received  a  letter  from  the  master,  stating 
that  the  ship  was  arrived,  and  at  an  anchorage  for  the  de- 
livery of  her  ballast  and  reception  of  cargo,  agreeably  to 
the  charter-party;   that  Walion  wrote  to  the  master  in 
reply,  stating  that  as  soon  as  the  brandy  was  delivered, 
he  was  prepared  to  give  a  full  cargo ;  but  tiiat,  the  plain- 
tiff having  neglected  to  purchase  or  ship  the  brandy,  the 
merchants  with  whom  the  defendants  had  contracted  for 
the  supply  of  the  fruit,  refused  to  furnish  it;  and  that,  in 
consequence  of  the  non-arrival  of  the  brandy,  the  defend- 
ants were  unable  to  procure  any  other  fruit  or  cargo  in 
the  place  thereof;  that,  the  ship  having  returned  to  Eng- 
land in  1817,  the  defendants  commenced  an  action  against 
the  plaintiff,  for  the  loss  they  had  sustained  by  the  breach 
of  his  covenants  in  the  charter-party ;  that,  proceedings 
in  equity  being  advised,  a  commission  was  issued  to  ex- 
amine witnesses  at  Terciera;  and  that,  great  delay  having 
taken  place  in  the  execution  and  return  thereof,  the  ac- 
tion was  never  decided,  but  that  the  same  was  pending  up 


Walton. 
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to  the  time  of  the  decease  of  the  plaintiff,  which  happen-         1828. 
^  in  March,  1827;    that,  shortly  after  the  commence-    „^    "     ' 

FOTHBROILL 

ment  of  the  defendants'  action  against  the  plaintiff,  the  v. 

present  suit  was  commenced  upon  the  charter-party, 
against  the  defendants,  in  the  name  of  the  plaintiff,  for  the 
freight  of  the  vessel ;  and  that  judgment  was  given  against 
them,  after  argument  on  demurrer  to  the  declaration  (a), 
on  which  a  writ  of  inquiry  was  executed,  and  the  damages 
and  costs  assessed  at  418/.  8^.,  for  which  sum  the  defend- 
ant Rondeau  was,  in  May^  1820,  taken  in  execution  on  a 
writ  o{  capias  ad  satisfaciendum,  directed  to  the  sheriff  of 
Surrey i  in  whose  custody  be  remained  until  the  13th  <7a- 
nuary,  1825,  when  he  was  removed  by  a  writ  of  habeas 
corpus  to  the  custody  of  the  Marshal  of  the  King's  Bench, 
where  he  has  ever  since  been  confined ;  that  the  defend- 
ant Rondeau  had  since  discovered  that  the  plaintiff  had 
no  interest  whatever  in  the  charter-party,  or  in  this  ac- 
tion ;  but  that  the  owners  of  the  vessel,  and  the  parties 
really  interested,  were  Messrs.  Aitwood  and  others,  and 
that  the  plaintiff,  under  their  directions,  sent  private  in- 
structions to  the  master  of  the  vessel,  whilst  at  Havre, 
not  to  buy  the  brandy ;  and  that,  in  consequence  of  its  non- 
delivery, the  contracts  for  the  fruit  became  forfeited, 
whereby  the  defendants  sustained  a  great  loss;  that  a 
commission  of  bankrupt  was  issued  against  the  plaintifi^ 
in  March,  1822,  and  that,  on  his  last  examination,  he  ad- 
mitted that  he  had  not  any  interest  in  the  charter-party 
or  vessel,  or  in  the  freight,  or  in  the  damages  recovered 
in  this  action,  and  that  he  was  indemnified  by  Messrs. 
Aitwood  and  others,  th6  owners  of  the  vessel;  that  the 
plaintiff's  name  was  made  use  of  for  mere  form,  and  that 

(a)  See  FoihergiU  ▼•  WttUon^  2  citra  was  an  independent  cove- 

B.  Moore,  690,  where  the  Court  nant,  and  not  a  condition  prece- 

gave  judgment  for  the  pluntiff,  dent,  as  it  went  only  to  a  part  of 

on  the  ground  that  the  covenant  the  conuderation  of  the  contract, 
by  him  to  take  the  brandy  to  Ter. 
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^^stratioii  had  bc^en  granted  to  his  wicl6w,  wh^^  lis  lS^ 
as  the  assignees  under  ^he  plaintiflrs  dbmmi!tet^n/iiul3iSm^ 
ed  all  right,  title,  claimi  or  inierest^'m  ^^^Siktvir^pm^} 
or  to  the  4^|ipages  recovered  in  this  actigii ;  that  the  de- 
fQii4ants  w^^^ .  ajid  had  been  at  all  times,  iready  to  aDour 
IjliQ  plaintiff,  or  toe  ovvmera  of  the  v^s^elf  credit  ip  i^blJnf 
$[>r  the, damages  rrecorered  in  tliis  actioBi  agamst  rai^^M? 
i^fia^ea  thjey  baa  sustained;  tliat  tfee  defendant  MhfidffuSf 
^ad  been  confined  in  prison  fn  this  action,  Croni  tti^  IStV 
Afajii,l82Q,  to  the  present  time,  being  a  period  of  nearl/ 
eiffhi  jws^  that  he  v?as  serent^-slx  years  of  age,  ana 
bad  been  nearly  ruined  in  consequence  of  the  aboYe|»h)^ 
ceedings  bav^ig  )jeen  taken  against  hinip     '*^  ^or    ni  ,7ol 
J  Vnder  Jhe^  9in!umstances,  the  learned  JS^«n<*S!iH^ 
mittcJ  ili^t  Jiofuleati  was  entitled  to  bis  discharge,  aif  tfie 
plain tiiF,  in  his  ]life-ttme,  had  acknowledged  that  fat!  t^ 
no.  intereat  in  the  charter-party,  or  in  the  d^tti^gi^s  Vfitaja 
yered  in  the  a^tiion;  but  that  he  was  indemhii)^  bj|f%e 
owners  of  the  vesscL     lie,  thereforei  sued  the  defend^u^ 
as  a  mere  trustee,  andj  a^  tho  assignees  arid  Ck^  B<ht& 
n^tri^trix^  ha^erf i^ce  his^ankniptcy  and  death,  disdaim- 
ei^  a|l  inte^st  in  the,chw;|er-p^^rt^^        m,"£S^^jl^liii^ 
re^joyerpd  in  the ,  acti9n|  there  can  be  no  pretence  tor 
jd^^iningr  the    iaeiendant    any   lopger  iii   custody,      Tti 
Bf^tt^hfonj^^^  tte  Court  disch^rg^diit'dfciKi* 

tody  a  def(^ndant  whahaa  been  in  execution  at  (he  eu it  of 
^  Dkin^tiiF  some  timp  fi^nCie  deceased,  no  will  havirtg  been 
proved, , nor  any  admiAistr^tion  granted,  and  the  decea^^- 
ed's  fafnily  haying,  on  notice  of  a  motion  for  the  dischargt 
of  thedefendant/declinedto  interfere,  BofmPatkhisonw 
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^f^^m%^^,  jf?'^Mw^'^^f^:.  .;■;,,;;,  ;,;,•;  ^, ,,; 

wMK' S^^lpfv?^  ^f/ci?  j^ioiir  snewed  cs^u^e.-^-Altnoiigli  th6' 
^^ffifej^^^^*  an^tiie  assignees  of  tlie  ptaihCill^liaye  d^s^' 
c^^(^  |^|Jnterest  ip  tlie.suit,'  (a*  m  ihe  damages  awafde^ 
^^e^pk^tiff  ill  his  Ufi^-tjineJ  yet  the  administratrik  hatf 
^^|l^^Ip^al  n^Mi  4^d  ^ight  discharge  the  diefehdabf  it 
^'^iMfAi^^^ff^  pro;^r^  hut,  as  she  has;iot  done  so,  the 
^grt^(Qfp^9t  inUrfere.  This  case  is  distingui^hahfeiroih 
1^^€p^.JR^0Mf^o^  V.  Martin,  and  Parkinson  v.  tJortock  ;] 
fi>r,  in  those  cases^  thjpre  were  no .persons^lrepresentatives 
q^^e^^^l^lifi^^jplainii&s^fjid  the  next  of  kin  bad  iexpressly 
^Ig^Uj^f^d^to  interfere,  .or^sfiid  that  thev  did  not  intend  to  ad- 
ig^Kfj^j  tj9.tbe  efi^cts.  36<sides^  the  defendant  iq  this  case 
TB^f^  i>fi  T^li9ved»  either  hj.  ^eing  brought  up  under  thef 
^fff^  fif^h^^i^  fPP)y^"@  ^^  1^^  discharged  iinder  the  In- 
l^^i^^^ebtor^*  act,  to.  which  h^  wdulcl  be  entitled,  on 
fflmbg  UP. hi^  property  to  his  creditors.      '  •.'/•* 

^^J^^j^erje^ntLaweiy  and  Mr.  Serjeapt  JEJ.  Lato&s,  In|sup- 
|gi^t^Q£thef,Jn'|e.  ^he  plaintiff  in  this  sui^  sued  as  ainete 
tDUstee^r  t)i)e  owners  of  the  vessel,  and  h&dno  interest  fit 
|Kp  <th  ATtpr^party  Qn  3i^hich  the  action  was  founded,  or  in  the 
^lunagea  Awarded  by  the  juctgmeift.  The  suit  was  abated  by 
^e  jp\^^iff'9'death,  and  althpujgh  his  wi^ow  admihi'stered 
ln.hi8fe$bQ^;,stil][  she  has  liot  only  forborne  to  interfere; 
fa^t  Jj^flVpoytiv^ly  disclalmpd  having  any  interest' in  this 
suit:  ^9ir  1^^4Bhe^  offered  ^to  oppose  the  defendant's  dis- 
ehiurge.    The  assignees  could  only  be  entitled  to  iht^rfere 

<a)2>iewRep.'lN0. 
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1828.  on  equitable  grounds,  and  must,  therefore^  be  connder- 
ed  only  as  third  parties.  In  Bauemum  y.  Radetdus  (a), 
the  declarations  of  the  plaintiff  on  the  record  were  ad- 
mitted in  evidence  for  ib§  purpose  of  defeating  the  acdon, 
although  he  was  only  a  trustee  for  a  third  person ;  and 
here,  as  the  plaintiff,  in  his  life-time,  admitted  that  he  was 
a  mere  trustee  for  the  owners,  there  can  be  no  doubt  as  to 
the  equity  of  the  case:  and,  considering  the  great  age  of 
the  defendant,  and  the  length  of  his  imprisonment,  he  is 
clearly  entitled  to  the  indulgence  and  commiseration  of  the 
Court. 

Lord  Chief  Justice  Best. — ^Although  an  appeal  has  been 
made  to  the  compassion  of  the  Court,  it  cannot  be  indulg- 
ed. There  is  a  legal  judgment  against  the  defendant,  up- 
on which  damages  have  been  assessed,  and  for  which  he 
was  charged  in  execution.  Now,  if  there  were  no  person 
to  discharge  him,  the  Court  might  interfere,  as  in  the  cases 
to  which  we  have  been  referred.  But,  where  there  is  a 
party  who  can  discharge  him,  it  is  too  much  to  require  us 
to  do  so;  and  as  he  was  legally  taken  into  custody  in  the 
first  instance,  he  must  continue  in  custody  until  he  be  le* 
gaily  discharged.  The  plaintiff's  widow,  having  adminis- 
tered to  his  effects,  is  his  legal  representative,  and,  as 
such,  may,  if  she  think  proper,  discharge  the  defendant  from 
his  imprisonment.  But  we  should  be  doing  great  injustice 
by  interfering  with  her  rights.  Although,  formerly,  the 
Courts  might  be  strongly  inclined  to  afford  relief  to-parties 
in  custody,  yet,  since  the  Court  for  the  relief  of  Insolvent 
Debtors  has  been  established,  every  debtor  may  be  dis- 
charged out  of  custody,  on  giving  up  his  property  to  bis 
creditors;  and,  if  he  will  not  do  so,  he  is  not  a  fit  object  of 
compassion,  as  he  prefers  remaining  in  prison,  rather  than 
satisfying  his  creditors  their  just  and  lawful  demands.    I, 

(a)  7  Term  Rep.  663. 
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therefore^  should  not  be  inclined  to  interfere  in  such  a  case,         1828. 

even  if  the  Court  had  a  discretion ;  but  here  we  have  none,  „      " 

the  administratrix  of  the  plaintiff  having  it  in  her  option  to  ^  v. 
give  the  defendant  a  legal  discharg)e. 

Mr.  Justice  Park. — The  cases  to  which  we  have  been 
referred  do  not  seem  to  me  to  apply.  The  widow  of  the 
intestate  is  his  legal  representative.  Preidously  to  his 
death,  he  had  obtained  a  judgment  against  the  defendant, 
under  which  the  latter  was  duly  charged  in  execution.  The 
administratrix,  therefore,  has  a  right  to  detain  the  defend- 
ant on  such  judgment,  and  may  exercise  her  discretion  in 
discharging  him.  In  Broughton  v.  Martin^  the  relatives 
of  the  deceased  declined  to  interfere ;  and  in  Parkinson 
V.  Horlock,  they  expressed  their  intention  not  to  take  out 
administration.  The  case  of  Dunsford  v.  Gouldsmith  (a), 
appears  to  me  to  be  precisely  in  point.  There,  the  Court 
refused  to  discharge  out  of  custody  a  defendant  in  execu- 
tion at  the  suit  of  the  plaintiff,  although  the  application 
was  not  made  until  eighteen  months  after  the  plaintiff's 
death,  it  appearing  that  he  had  appointed  executors  who 
were  alive  at  the  time  of  the  application,  but  had  not  assent- 
ed to  the  discharge.  No  valid  distinction  can  be  drawn  be- 
tween the  case  of  an  executor,  and  that  of  an  administrator, 
in  this  respect.  The  case  of  Bauerman  v.  Radenius  is  al- 
together different,  as  there  the  question  arose  on  the  pro- 
duction in  evidence  of  a  letter  from  the  plaintiffs,  who 
were  the  shippers  of  goods,  to  A*  B.  ^  Co.,  exculpating  the 
defendant,  and  stating  that  he  had  acted  according  to  the 
plaintiffs*  orders ;  but  it  appeared  in  the  same  letter,  that^. 
B»  %  Co*  were  the  persons  on  whose  risk  the  goods  were  ship- 
ped, and  that  they  were  the  persons  really  interested  in  the 
suit,  and  had  indemnified  the  plaintiffs,  their  agents,  in  whose 
names  they  had  brought  the  action.     Here,  however,  the 

(a)  8  B.  Moore,  145. 


ownara^iefe  not  pttdMtatliedkanempiBrtyi  bittlM^jUft' 
tiff  Akw;  and  the  ootioD  ^Mw  aoeordisigly  Ix^dl^ttf 4& 
naw.  AUxwgkithasbeCTsiddtliil'fCUakai^ 
ihip  and  ^ippres^oB  to  ddtainT  tb«  d^isnddnii'iik  iptl^% 
having  been  ao  lon^ineareeiM^;  ye^  tf  lie^batiAi^ 
pertoTem  in  remainkig^bero,  we  nki^i^h^i'  tb  9ift^rfm; 
Jet  he  has  Ida  xcnedy  by  applyidg  to  the  loiibkMlKcti 
of^/ConitfiwieKef.  -»    .  ,  p    )=    ;     ' 

..__         ....'•...      -         .•  -.w-  .^-.:I:l-q- 
.    |dr«  Ju4tice^ 9uiipDuaH  and  Mr«  Jnatice  OaJBBiSEiiBf 

CWW8 — 

Rule  dispharged* 


v^      -    Hiiw«KS  and  Others,  Assignees  of  DAr  and  O&Mi 
Ma^uUL    <  Bankrupts,  9,  S^i-ta^ 

In  an  Mdon    *'[)[^HIS  was  an  action  on 'a  hill  of  eiechliAge/ W  HoL, 
tof^  ^1  bm,  dra^n  hy.lbe.defeihiknt^  on  the^7lfa  Ari>#<;i7i»^ll«%'«))^ 
in^fol^^  ^M.licoep»edlq»ofaerfoa^i(lbfiw*,payabte^ 
nent  at  N.  on  ^p||^ 4|||e» at  Mf snabiQayt*, thankan^iNbhM^M.     ■» ^'    ' 

Suktraajf,  and  ^ 

was  proved  thai  At  the  trials  before  Lord  Chief  Baw^p  ,4fff?WJiFi  >^ 
left  A^'at'hStf  *"«  last  Summer  Assizes,  at^anpichp  it  |»ppeared  tliat.# 
pit^jnthe  T[)ill  became  due  on  AS'o^«r£fay  tlje  lOthFeift^ry,  1827,aDd 
jfoM,  that  tha  was  on  that  day  presented  at  Messrs^  Dags*  for  jpsjBacfjj^ 
whole  of  Mom-  and  was  dishonoured ;  that  Caheri^  ,t]^e  a9ogptQr4  Ifisided 
to[w«^a*of  *^"'  *  ™^^®  ^<>'™  Norwich,  and  that  the  defendant  Kved 
^'^iS^^^dft'  at  Swqffield,  a  village  near  North  Wahham,  whidi  Jfittcr 
derk  proved  place  was  about  fourteen  miles  from  Norwich^  an4  that 
giving  nodce  of  ^^^  P^^^  ^^  out  from  Norwich  to  North  Wolsha^.ty^ 
Jj  ^°^"'  ®'  morning  at  half  past  nine  o'clock,  A  clerk  of  Messrs.  i)fl»i 
copied  by  him  proved  that  the  bill  in  question  was  presented  at  their  ha»k- 
into  a  book  kept  ing  house  for  payment,  on  the  \0i)\  Fekruqr^j^  thf^t^tmeof 
^^d^"^'  the  plaihtias  wrote  a  letter  to  th^  defendant^  the  to 

by  the  coune  of      '      "       ' 

bunoefl  at  their  hocue,  all  letters  copied  into  that  book  were  sent  to  the  post-ofllce  in  theewaim 
ot  the  day  on  which  they  were  S9  copied,  but  that  he  himself  did  not.c«n  the,leM,ia  jWlf^* 
the  post,  Hbemgtheduty  cf  out  of  the  other  cMu  to  do  te:--He«^^M^cvflaio0(bi< 
tha  letter  was  sent  t  a  ^  *    ^"' 


.C|%^jMii|9^lf{>.|]|0^:lJbtQre  iwi»l^tw«j  bthcrt  derk9vinitl|e 
JtWWiJiMVlcJiHtitte^urtelqfJ^^  put  l^tteis 

into  the  post  on  the  evening  of  the  day  ioii  jf  hHSntbey-  vratoe 
copied  into  the  book;  and  that  it  was  the  duty  of  one  of  the 
4ilieExMiBLto^wft«tkh'fMtmi'^^^  ncffther 

€yf  those  clerks  was  called.  For  the  defendant/ft  #aii'W6« 
jecMcfa;^^;'tH3f<tiie  plaintiffs  should  hare  proved  that  the. 
bill  was  presetfited  to  Calveffr^he  acceptor,  as  it  was  made 
payable  at  Messrs.  Days*  generally,  and  not  there  only  (a); 
seatmd^  (bbittfafet^w^lfi^^^r^f  tlr^^h^^d^i^  as 
dtawer,  had  notie^}  6ttM  dlkhottm^  \'  iatid  lastly,  that,  even 
^^^helufflj  i^  wa/i  .9qt'.ftentdn.d«e^  tialei  asithe  letteVI  kcm- 
]f9^iig«j^  fshoiUd  hate  Jb^eii.  tmrs^AtdkiSr^m^Narioi^hy 
^,,Mm40v's  pcH^  md  thai  theke^^wa^ 'hot  SttAc^t 
evidence  thai  ib^yi^Her  had.  evet']>eeii. pift  IfitO'DlJe  pd'st- 
olBce  at  Norwich,  as  the  clerk  who  copied  it  merely  said 
fftath^  sojlposyd'if  was'sent'  oh  the  momihg  of  .the  l^th* 
^rtieJtiry  ftniirdl  a  verdict  for  the  plaintiffs,  and  the  Teamed 
'Mdge  gaVe  the  defendant  leave  to  move  to  set  it  aside, 
^4ikiA  tMJm  a  nonsuit,  in  die  the.Court  should  be  of  opinion 
"Aat^lth'i^'bf  the  abo^e  objections  wai  welt  founded. 

,;•>,'         ';M     .«♦..•"-• •  •       •  • 

''^ 'Irfrl'SeVjfes^  in  the  Ikst  Si^dil(U(mcis1tetm,o^^ 

tJdMiff^ly  obtained  arule  nisi;  and^'in  support  of  tne  latter 
)U)J^etibh,  iefied  bntlie  cas^  ojtffeiKeringion  r.  Kemp  (fc),  . 
^fe^ii'wfik  lield,'  ihatit  is  nbt'sufficient  prtiw^i  fa^eeySr 
dteiii  bfi'iytft5rt)eing  senf  fry  the  [lost,  that  it  was  wntteA 
^^A^W<MiiKrtt  in  his  countihg-bou!8e,'and  piit.dbwn  upon 
^  ta6t<e'forthe  purpose'  of  being  carried  from  thence  to  the 

(«)8ee(he8tatQtcl  &2Gro.  4,  c.  7B*  (i)  4  Cunpi^  193. 
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po8t*office»  and  tb^e,,  by  ihe^  comf^^ol,  [f^jfi^p/s^  fjn^lk/^ 
counti^g-houf e,  i^l  l|Stter»  d^p9Jated;^.tbi^  t^le  wwi  PVr 
ried  to  the  po9t-office  by  p»  portev. ......      ..   ..  i  .  . 


.:T 


Mr.  Serjeant  Spunkie  now  8b^,we,d  cauap.  .  Tbl^rt^,  wf^ 
abundant  eyidefice  to  go  to  tbQ  Jury^  tba(  t]ip  Jiet^r.iranimf 
into  the  poat-office  ^t  ^Qrwfch,,pn  .th^  9veiMi|g  a?  tbe  l^Ii 
Februarjfj  or  before  the  poat  left  on.tbc^  niorning  of  thi^.13tl^ 
The  deck  who.oopied  it|Aai)^,,tbat,t|i^  C9!4rsfii^pp^4by  f^ 
banking  housQ  ^«6»  to.  j^yt  »\fiQh  let^tef^  ipto  Abe  pp^  fnt  ^e 
evening  of  the  ^ay  on  n^hicb  tb^y  w^rftpftpfed  \f^^f  ^}^y^,^ 
he  did  not  put  it  into  the  p^^trO^c^  bMQ^d^i  ^f\t  }}^^a^^^^ 
as  a  reason,  tl^at  it  was  the.^ijjj  of  gw^' qf  ijffi  ^^t^  f¥^,^ 
do  80 ;  and  when  the  lettfE^r  f^f^  cop|p|,in^^b®  ^boo^.fh€|.^t^ 
peas  had  done  his  duty^  by  puttjipg  fl;^^a,tr^i^);9J^fo^ar)dh 
ed  in  due  course  by  the  nejtt  ppst ,  IfjiJ^etf^rff^^  j.  i^«P^f 
the  /evidence  wasji, that  ^pprternfas; in  the  habi^of^i^ryii^ 
the  letters  froi^  the  pjlauitifF'^^  ^ountiigg-h(^^i^  tbi^^.p^t^ 
oiHcej  and  Lord  EUmboro^ii^tu^^d^,^^^  ^a^^^pa|ilq^,Ui(^ 
porter,  and  he  haq  sai^i  t/iat}aItljoughbe,ba^  ^'^•'^l^ll^Sl^St 
of  the  letter  in  question,^  be  ipyar^bly. capped  jto^  W^k'*-. 
office  all  the  letters  found  upon  the  table,  thb  might  have 
done*''  Here,  however,  there  was  no  porti^  tp  {X^i^vj^  ^ff)P>^ 
from  the  banking-bouse;  and,  as  tbe  cle^k.w^o copied .^I^^ 
letter  in  question  said,  that  he  had  no  doubt  but  ^hat  i^t  ^^ 
sent  in  ^ue  course,  it  was  sufficient. .  At  aJileYejpfa^  tbe 
bankers  had  the  whole  of  Monday  to  give  the  defendaiift, 
notice  of  the  dishonour  of  the  bill,  as  it  was  prq^eiited  for 
payment  on  a  Saturday ^  and  Sunday  being  ,a  ^i^s  nanf, 
and  if  the  letter, containing  the  notice  w^re.put  in  the. 
office  before  the  post  left  Norwich  on  the  Tuescbgf  pkh^h 
ing,  it  was  early  enough,  there  being  no  post  on.  Afoa-. 
day  night.  In  Bray  v.  Hadwen  (a),  it  was  decided,  that 
a  country  banker,  with  whom  a  bill  of  exchange,  pay- 

(a)  5  Mau.  &  Selw.  68. 


IN  TfiS  NINTH  VSAR  Ot  GEO.  IV. 

"Me  hi  London,  h  deported,  has  an  entire  day  after  re-  ^18^ 
cei^tigtioiice  of  itff  dishonour i  to  transmit  the  eame  to  his 
customer ;  so  that  notice  by  the  neJst  da^s  post,  though  it  be 
not  the  next  posi,  will  be  time  enough :  therefore,  where 
y!ke  indorsee  of  such  bilt  deposited  it  with  his  bankers  in  the 
i^untry,  who  caused  it  to  be  duly  presented  for  payment 
ion  thel4th  Jnly,  n^heh  it  was  dishonoured,  and  notice  was 
caetit  by  thettbst  to' the  country  bankers  on  the  15th,  which 
ireadbed  them  on  the  morning  of  the  17th  (being  Sunday), 
krid^Hey  on -'the  next '  day  sent  notice  by  the  post  to  the 
iijddrs^,  butuot  before  twelve  at  noon,'  at  which  time  the 
{^^  set  out  for  the  place  where  the  indorsee  resided — it 
was lield,'  that  the  notice  was  within  time;  and  Lord  Etten* 
Horou^h  there  stated  It  to  be  laid  down  as  a  rule  of  prac- 
tice,^ that'  each  paity  into  whose  haiids  a  dishonoured  bill 
tjiay  ]^ks&,  should  b^  a&oWed  one  entire  day  for  the  purpose 
of  giving  i^otlce.  So,  here,  as  the  bilt  was  presented  oh 
t^aiiJrdaj/,  the  bankers  liad  the  whole  o(  Monday  to  giye 
Notice  bf  ilf^  disuotifour  to  the  defendant ;  and  it  would  have 
fiS^Ji  stiflfcient  for  ^them  to  have  put  the  letter  in  the  post  at 
aJiytld&e'befdre  it  sei^  out  on  the  Tuesday  morning  (a).  / 

*^  \liii^i  fierjeint  iSJrorit,,  in  support  of  his  rule. — Whe- 
ther or 'ijo^ihe  bankers  had  the  whole  of  Monday  to 
^ve  *ilik  'defendant  notice  that  the  bill  had  been  dishon- 
cfoMfhyidfatperf,  the  acceptor,  is  immaterial^  as  the  bill 
mdmd'have  been' presented'to  the  latter  for  payment;  for, 
idtl&otigli  it  was  made  payable  at  Messrs.  Days*,  yet  the 
statute'' r&'S  Geo.  4,  c.  78  enacts,  that  such  an  accept- 
able^ lihall  have '  the  effect  of  a  general  acceptance  (b)^ 
T%e  niere  presentment  at  the  banking-house  was  nugatory, 
or  ai  least  not  a  sufficient  presentment  to  the  acceptor. 


(a)Seeiri/(iaiiifT.&m/A,2Bani.         (6)  See   Turner  w.  Hidden,  4 
h  Aid.  496;  Wright  y.  Shavxrois,     Barn.  &  Cress.  I. 
Id.  501,  n. 
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to  charge  the  defendant  as  drawer.  AtaH'eTenta,lIMe 
was  no  evidence  that  the  letter  containing  the  veitioe  of 
dishonouri  had  been  pot  into  the  post  before  it  set  eut  oil 
the  Tuesday  morning.  The  person  who  put  it  in  ahooM 
have  been  called  to  prove  that  fact. 


Lord  Chief  Justice  Best.— We  ate  dl  of  oj^iMthat 
fliere  was  not  sufBfcietit  evidience  that  the  letter  contaiiii^g 
the  notice  of  the  dishonour  of  the  biH  in  questim;  ^km  fix 
into  the  post  befbre  it  left  Nwwieh  on  *tfie  Tt^kfay  YmMfiit- 
ing.  But  it  would  be  unjusi  to  noAsuit  Are  plaimiff^  tm 
that  ground;  and  we  think  that  justice  will  bel  dote  tn  A 
parties,  by  granting  a  new  trial  on  paytnent  of  co^is.  The 
bill  was  presented  to  the  banker^  fi>r  payment  bti  kAUffO^ 
day.  They  could  do  nothing  either  on  thai  Aiyt>ir^« 
following  (being  Sunday)]  nor  were  they  bound  to  send 
the  letter  containing  the  notice  of  dishbhotir  by 'the  ^loat 
on  Monday  ihoming,  according  to  tlie'aWhority  tJf'Bfay'r. 
Hadwen.  If  the  plaintiffs  had  proved  that  the  letter  Wak 
put  into  the  office  before  the  teail'  stiixtetll  oti  klie  2Ws!^ 
day  morning,  It  would  have  been  stifficteiif;  but  thtdre  was 
no  satisfactory  evicfence  of  tli^t  fact."  If'ibe  cause  go  down 
ligaiui  they  may  be  enabled  to'  pifove  it.  'On^siymeht  of 
costs,  therefore,  the  rule  for  a  ^ew'trfift  tnust  be  Aiade-^  * 


U    0"\ 


1    'h>  'r  ,  t 


AbMlute. 


'ij.  » 


r^ 


A  mere  delay  ^W&  was  an  aet!onl>rb«i|;ht  Ibiy  Mie'  filidkitiff;  -aa  a^o^Hd 
■  uiuf  t^'  "^  hidorsee,  against  the  defendant,  as  li^werv  of  abiUof  es^ 

change  to  sue     .  .    •    .      •nli  v-    .      ,, 

the  acceptor, 

does  not  discharge  tft«r  '9ftw»it¥ '^t  ffidbiWtIr,;  OteH^i'lft  itf4a6|{lKfnir««a^buft4.  "tftai^ta^ 
where  the  executif^K  q<;  a  dp<riP«d  /iQceptor  ferbiil)y  pnomfi^  the  holder  to  p^  the  bill  oat  of  her 
own  private  income, and  tW litter  agreed 't6  give  ner  time,  provided  Vnteitttt  ra«^pM,  ah^ac« 
cordingly  forbore  ^^  ^u^i^Hffd^  1^  th<^^jwP.yrMly^  ft^M^^i^*^^  fkjPTOi^^jfeffy 


executrix  being  void,  and  the  holder  bebg  under  no  bind 


fdmng^i^iioiiiud  Accepted  Iqrtibe&);l^«rof  |li^e  latter.  The  1^28. 
l^^««uiit  of  Ihe  declaration  atafedrtbat,  q][i  the  IpihSepten^ 
^»,  Jl&i^,.i  th0  defendant  drew  a  c^tain  Ipillof  exchaiigey 
MdvdiiWtadlt  to  one  Jok^Briqnt^  requirii^  him,  six  months 
after  the  date  thereof,  to  pagr  to  the  defendants  order 
SOO/.  The  plaintiff  then  averred,  that  the  defendant  in- 
dorsed t^Q  ^ill  to  91^  df^xand^  f^rk^  who  indorse^  it 
i»the>plaintiflri  tbat^  when  the  hiU  became  due,  to  wit,  on 
^  V9%\  Marchi  }8^,  .itwas  in  due  manner  shewn  and 
prei^Wted  tc(^1^e.  s^id  /pAa  J3rt>Q^  for  paj^ment  thereof 
mid  tefiised :  of  whiph  the  defendant  bs^  notice,  and  therei- 
il^)iecaiae^Ufi|b|c^to,paj  its,  amount  to. the  plaintiff.  Tb? 
MQond  .count  waa,  like  the  first,  omitting  the  indorsement 
by  the  defendant  to  Clark.  To.  the3e  were  added  the 
vayajlin^Bey  counts..  ,Plea — Nonassun^^t, 

f.  •  .^  .•    •..'     .     .  .  .       . 

. .  At, the  iii^l,  before  Mr.  Justice  Park,  at  GuildhaU,  at 
t)ie. Sittings  after  the  last  Miahaelmas  Term,  the  clerk  of 
a.i^ptaigf  prored,,jth|it,.on  tl^e  day. the  bill  became  due,  vis^ 
oin  t^e  ,19th  Marc^^  he  presented  it  for, payment  at  No. 
Jj8^  J^Uhop9gate  JStre^i,  the  drawee  having  accepted  it 
pajrable  at  tha^  .b^pse;  and  that  he  was  told  tl^at  thiere 
1if:.er^  "nq  effects.*'  It  was  then  proyed  that  JohnBriant, 
the  i^cceptor,  died  about  a  fortnight  before  the  bill  became 
doe,  rt jr.  on  the  6th  March,  leaving  his  widow  his  execu- 
tTiX4'\Qntiie  brother  of  the  defendant  being  called  as  a 
witness,  he  stated  that  his  &ther,  the  acceptor,  left  con- 
siderable property,  more  than  sufficient  to  pay  all  debts 
and  incumbrances  on  his  estate ;  that  his  mother  was  his 
father's  executrix,  and  that  he,  the  #iiness,  acted  for  her; 
tiM  he  had  liad  severld  conversations  with  the  plaintiffre- 
ai^ctiiig'thebilliiiquteftion ;  and  tbut,  about  twelvemonths 
after  it  became  due,  the  plaintiff  sent  a  letter  to  his  mother, 
le^ceting  to  know  when  he  might  expect  payment;  that,  in 
consequence^  the  witness  called  on  bun,  and  told  him  that 
tbere  was  not  then  sufficient  jnersonal  property  to  pay  the 
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1828.  bill,  but  that,  if  he  would  let  theti^af^W^taia^Te^/hif 
mother  would  engage  to  pay  the  biU  out  of  her  own  private 
income;  to  which  the  plaintiff  rejplidl,  that,  prdvidibd  the 
interest  were  r^nlarly  paid,  he  would  grre  a  i'easbcuAile 
time;  and  that  the  interest  had  since' been,  in  ptihraa&i[5e 
of  lliat  i^eement,  regularly  paid  out  oPtHe  private  ined^ 
of  his  mother,  the  executnx. ' 

VoT  the  defendant,  it  was  ob^eted,  that  the  phtntiff 
could  not  be  entitled  to  recot^ir,  imAre&  grounds  ;'^-^Sr«f, 
that  the  dedarfttion  wte  tiot  stifficient,-^  tKcpIatntiff^tted 
not  averred  that  the  biH  was  presented  l>o-th»''diawM  ibr 
ucceptance,  or  that  he  had  accepted  tf,' but  tcierMy%faiat  it 
was  presented  to  faim  fat  paymetitf-^l^Mdljf^tbbt,  Ate%d- 
ceptot  bemg  dited  befbt*e  the  biS  bkki^  'dUk-j  the  w^haS^ait 
in  the  declaration,  that  it  was  prb«ented  td'hiW^iemkld^b^ 
be  sustained^  or  that,^  at  fetU  events,  It  Wttsiui^mbJ^t  •Mi 
the  plafaitiff  to  proveUbat  it  btfd't^M  'p^eseMted'fi^tjiay- 
'fiiienttothe  executrix  ;^*--anil  k$iify/%h^i  aii  th^^plitMff 
'had  consented  to  give  time  for  pbymiecit  to-h^^t',  ^wittNidt 
the  knowledge  or  consent  of  tiie  dsfendant^Ks^dMwenr,  tbe 
latter  was  thereby  discharged t  Tfa«  teamed  JudJ^lMnr- 
«ver,  over-mled  the'two>fii8tWi^tiMs(i(vVli!ild'a^Ve]<dkt 
^as  taken  f«r  the  plaintiff  far  theiamosmrofthe  Uttaiqd 
intei^est  then  due;  leanne  being  tveep^ed  M^  tUe'defenritaiiOSo 
move  th^  Ooart4o  "skt  it  stride,'  andthtttf  «%(0lisuii;^  i^l^t 
beetttered,  incassthay^^kmld^be^ilfopkitoficblitlbcfd^ 
fendant  was  discharge  fromf  his  liirfafltey  as  dftl^^r^of  ifae 
bUI,  by  tbe  plaintiff's  having  agreed 'to  give  time  for  -pay- 
ment to  the  executrix  of  tbe. diasree^  oik  reoei«iHg  thetn* 
terest  in  the  mean  time.  •-  '•      >    '•  -^    ^  .•• 

Mr.  Serjeant  Toddy,  in  the  last  Term,  acoovdingly  ob- 
tained a,  rule  m«j,  against  wbLdh — 

■'./•;.       •(s>Sse.9Carr.&<Psvae«£M.  .     ^t  :>^)l,  i.ii  • 
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^:M^,^^i^99^isWil^f  on:  a  former  day  in  this  Term^  IS28; 
«}wr^<<^u«e^-*-^Tbe>  copv^ns^tion  which  took  place  be- 
tW|pfii,(t^. Flaiatiff  a^d  tbe  eoaaf  th^ deceued  acc0ptori 
^illtl^Mgilt^)!^,  acted  m  b^)f  of  hia  mother^  the  executrix, 
4)4;  99t  pf^u4a  tJiie.fQi'iner  from  vecoveriog  afaiast  ^e 
^fl^a^^  4«,  d^fff^r  ^  ithe.  1411*    It  must  be  admitted* 

that,  if  the  holder  of  a  bill  enter  ipJU^  a  eontraot.  vith  the 
MMBl^r|^-.l|yiyrhichiUct);iier  ti^ia  for  .paymerat.ia  given  to 
,iy^Jatter>  it  willinvgeperal  discharge,  the  drawer*  Here, 
MPTr^fir»:t^e«Qcept9fidii)d  befpr^e  the  biU  beqai^Q  due,  and 
^»  »^l4i^liwAPbi«:^?^?WtriK' for,,  pfty^  her  aon 
jiaMjjt^lk^ij^  had.siot^  thpn  #M$pi^nti  assets;  on  which  the 
^I^4p>|$ff;9gr^d>(;^.mit  a.n^i^mblertiinfi  proTided  the  in- 
Mfmtffm  ^  ^H]V^Mrd$4|l  |#id>5^Qb  i^^a^^oordl^Iy  done. 
jShit)tb^ipIftmfiff  i9W(PP>'ip  aai^tition  to  i^roeeed  a^iiMt 
itJ^^m4mtmfJBitkmgh^k^h»i  wg^gfid  to  pajyibe. amount 
.^£(fh#>))]j^yf0i^t^f<rhffi  icr^.p^^^  9s  Iheve  viw  no 

Hmfiii^x»^ofk  f«rfi9u,ah\M^  tng^g^mmt'  m  hen  part;  end 
jOTfM^^f  ^tbtfr^  Wf^m^M  Wlts^vpiii  mder.  the  statute  of 
^AliiM^W:Jt>W99'itK^tj)p«jyft*.ft^hftwbe^  The 

.pb#iMf^A]prammi|]MUnted>tOA.IQ«m  fcnrb^ai^ance  totsue 
ythPi^i^empm^wbi^fisV^^gmt^  the  bill;  and  the 
fjfilalttiffMteigbtliafi^jttta  her  iih  thei^^iU  notvdtfafilanding, 
oandiihm^Mr^iDiM  of  .the  Ms^»«f  bar  testalori.  Aa,  there- 
I  Itfei  there  waa  aiMapisoific  contract  by  .ihe  plaintiff  to  give 
.'timeibut  la  mero  JEptibeamnoe  ta  suej  and  as  the  proiaise  of 
:« Aei^;c^i)trit^  wa%  wlilhout  opasidertitipn  And  yoid^  and  there 

ims  no  hindingi^ngagemen^  on  the  plaintiff  not  to  $ue  the 
- oie^si^lHbitire  <of  the> acceptor,  the dnvwer'alialnlity  was 

not  extinguished. 

r.  .  Afar*'  Sgaq^BUkr  TdcUfyf  in  support  of  the  rtde.-^Tbe 
agreement  by  the  plaintiff^'  as  holder  of  the  bill,  to  give 
time  for  payment  to  the  executrix  of  the  acceptor,  dis- 
charged the  defendsni  as  the  drawer;  for,  if  the  remedy 
which  the  holder  of  a  bill  may  have  against  the  acceptor. 


plaintiff"  iiught  have  pursued  against  the  ei^cotrix,  wu 
cleai^  ^ns^^itol^d'  by  the  conyersation  which  took  pkoe 
betweei^  him  ^ijd  h^:  ^ra^  4jn^,  ;^|thpj»^\!*«*r*^^ 
pay  the  interest  out  of  her  own  incf^^ffj^^jtff^i^^h. 
atance  a  promwe  to.pa^  ppt^^fj  tbf  ^f^ta  c^^  l^jf^^i^^: 
an^  the  plaintiff ^^  hayiqg^ej^d|jt<f,giy,^  ArB^yi^^^Wlfttjf!^- 
for  payment,  and  to  fof^4r,,9^^  pr9fi^^ffl8i!f^W^' 

Hughes  (a),  it  w^  dfipid^^  j*?i[!¥  ^i«^«,w4fW)»ftC 
itself  a  '^fficlent  conaf^exjs^^o*)^  ^tfl^^rqwdj,j|.,flropMfp  f  rlP^ ' 
here,  ^'e  ^x:ecutrjlx  yi^^^rt^^^, V 

payment  pfilfe  bill  ^ut  of[ji^e|;o^i^^^(9ft^  PW/^*?* . 

in&resi  until  s^^e  shoul^  ij^,9ieiv^,.as^f?jts.jffpi^.  jtfiif  f?^t^;rf 
heriipaband,    $uchj^r^«ii«^|t^^^ 

in  writing;  and^as^^^^^  fifnei^f^^fc^ufof^^  ♦ 

thit  unclerta^ig,  k  b  ' 

an  a^e^iiate  c<^nsid^era|ionor^^^ 

effect  of  tie  un(4ert^t(n^  by,  A^^  MfW*  ^  JfVTif^ 

plaintiff  out  of  the  assets  of  her  testator^  a,ii4  it  was  pfp^^  ' 
thaV^e^idnot  tlie  insolvent,  bpt^^on  the  contrary,  ha^3^ft 
cohsid^ablc  property,  and  more  ^t^an  auffictetit  to^  Pfjfr^ 
his  dphts  afii  incumbrances.     In   Tindul  r.  Brown  lp)f,fi 
irajk^  h^df  that^  if  the  holder  of  phiU  give  time  ti^  ti)f;^  / 
cejrtor  ;after  it  ha^  been  dlshpnouredj  the  indoc^ei  igd**:: 
chargect;  and  Mr»  Ju^tic^e  Bailer  tliere  faJd  (e);  *'4fi.''iff''  i 
giving  iju^e,  the  holder  does  it  at  Ills  j^eriL;  for,  inn  crease.,, 
has' It  been  determined  that  the^t^dora^riA  liable  9^fiGf^f^^  .. 
holder  of  a  note  has  given  time  to  the  makers''  and  l^^^^ 
appear^^ihat  the  remedy  the  plaintiff  had  against  the  f^fi^^l ./ 
trix^pftheaccepto^,  was  suspended  for  several  jcitr^i be Jt^fj'^' 
ing  died  ixil.iii23,  and  the  present  acf ion  not  hAYJJQg  \0^ 
commeticed  unfil  18^7^  and^  ^ven  if  the  holder  j^adaaai^'^. 
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6diAN>d6i6dftigflrtiidy!ra^''iiTek8mitfbletime^  it  woulcibave 
ofiitaiki  «0  kte^trby  ttie  lisbifity  of  tiie  drawer  of  the  bill. 

"^libidOitef^  Jtisdee  B^t  now  (felivered  the  judgment 
ortIi6  €<ftirt,  a9  folkwb  -.^  " 

'Athr^ditoi^,  bjr  giving  ftcfther  time  of  payment,  under- 
tdto^t  1l^  Irill  tiot,  daring  the  time  given,  receive  the 
dtfbt'ihnaatiy  ^nrety  of  tlie  debtor;  for,  the  instant  that  a 
surety  paid  the  debt/ he  wbnld  have  a  right  to  recover  it 
a^^diittt^hls  pribospld.    Tbe  creditoir,  therefore,  by  receiv- 
ing'Ilia  debt  from  the  surety,  would  indirectly  deprive 
thli'dcfbtbr  of  the  advantage  that  he  had  stipulated  to 
givi^hiilu    Iftlie  creditor  had  received  from  his  debtor  a 
ooiisidaratbn  for  the  engagement  to  give  the  stipulated 
AMLfat  pftym^kit  bf  the  debt,  it  would  be  injustice  to  him 
to  ibiicehiiti  to  pay'  it  to  any  one  before  the  day  given.   If,    \ 
to  ^pteftvSt-  die  iidrety  from  shing  the  principal,  the  credi-^ 
iiHr'rafikse  to  riecMve  th^  debt  Ifrom  the  surety,  untfl  tHe,. 
tini^  gi/(rek  to  tli^  debtor  for  payment  by  the  new  agree- 
ment;'the  torety  must  be  alto^ther  discharged,  otherwise  ^\ 
lie  iMght  bes^  k  ^orse  situation  ttian  ne  was  in  by  his 
oonthi^t'drsuretyifaip.     If  be  were  aUowed  to  pay  the  debt    , 
at  ihe  time  wnen  he  undertook  that  it  should  be  paid, 
the  jprihcipaV  debtor  might  have  fhe  means  of  repaying^ 
him:  '  Befor^  the  expiration  of  the  extfended  .period  of  . 
payUiedt;  the  jprinclpdl  debtor  migh^  have  become  insol- 
vent.^' ^A'Ciffeditor,  by  igtving  time  to  the  principal  debtor,     \ 
ia  e^t^,  discharges  the  obligation  of  the  suretie^.     A 
Coiiirt'bf  equity  wiR  grant  an  injunction  to  restrain  a  cre- 
ditoi^  Who  ^aJ'giWh^  further  time  to  the  principal,  irom 
brinj^g'an  action  against  the  surety.    This  equitable 
doct^hr^,  Cburfs  of  law  have  ^  applied  to  cases  arising  on 
Irills  ii^f  tachkhge.    The  acceptor  of  a  bill  of  exchange  isr 
considered  as  the  principal  debtor.    All  the  other  parties 
to  tfaSe  bitf  are  sureties  that  the  acceptor  shall  pay  the  bill, 


000  '1    .«40ni».X48W»tKEIfi  /I 

i>C it!  noiihpf]m«nt»  wiH  p^ji it^aihebiddfir.jilf  thrMdtf 
.|^veth«  apoepftor. fii^tbi^ .lime  finr iMtfmcti^i^vitbQnttitt 
t^y>nii«nt  of  tb^  dr»wfff  ,Qr,i«^wpevs^  IwoAiBrhilrstAtiittaA 
firqpi  nil  the  liabHSitji  lb«tt  ih^y  cqQteoleA  bjf ibfMMQg  p*- 
titQ  tOf^h^  billw  Sut^  delayiiftMi^giile  <i(dcefilorki&Aio^ 
diichaf^  tii^idfffiwar  brflDdorBteB»ibecBittemdB|dd«f  duB 
.not  prairenit  Ibdinlfrom  lioiiig  ^bvb^niiicli^  ^oinrtmiti&g'tio- 

,fjlb;|Ml]aii^  tb4:biIl.thcni9Miml.  iXfae^tfaM  br{»yMiBt«Mit 
btf  gqtnuhpm  «iwtnct,^tat Ja^fafaidb%c.ori>tUet JuMtrhf 
tbebilL    A  contract  witlHMitiiOwpiBMUiibJiiiiletltri^ 

xMbwr/i  iS1i6jic%  iwwaipig^iiai^  iini|6r>dWK)k  <bfelMict, 

t«iialnit«B^ ...  !NatWitU8tan«l^ 

.f;0e44gtonrt  Ahe  aecbi^tilr  MfaeilJbd  pUasol,  iK)i»Meire>ihe 

<4n»auitl  of  >|Jm  t»ailfromitteil4oaflv^r  or.iadkaM^  lAsttk 

(dl»^9nj|04^ii^ovafl|9we)Qfltjprch^  Ihun-ttaUi^dip 
the  bill  lQ^sfii)^kidtlAy,>tfaevlKabiBty>^BOIidiM^^ 
by  it  To  bold  thMij^itadiaa^ediiaBdeTL  isiidi  (HMbin- 
st^fRQfHili^Mdl  be  to  absolve  them  from  their  engagement! 
without  any  reason  for  siwiioing.  In  the  case  of  The 
Arundel  Bank  v.  Goble,  .which  is  to  be  found  in  a  note 
to  cutty  mKj^(^),  rf^^^;;|^(fC9i5^<gry9f  i^hich  note  is 


flytgence  for  some  months ;  they,  jlh  feply,  wrqte  toinc^ 
ceptor/infonhing  him  tbait  they  would  ffiye  him  toe  tui^ 
^ihat  he  reqiiirect/but  that  they  should  expect  interest:  and 
op  a  jnotipA  for  a  now,  tEJii|J,^i},,tb«(iC!ourt  ^JSiwg'i  BtaA 
beld,  that,  as  nbfreah  security  wa$  tak^4  Jrpm  the  ac- 
eepiori  the  agreement  of  the  plaifitMf^'to  waH  was  wWioat 
Cpnaideratioiiy  and  did.  not  discharge  the  ^nufeiw '-  Ttet » 


{«)  6th  Edit.  379,  n.    (&)  Sec  Mar^awii  y.  G«^e,  J|  CWt..!^^ 
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«jrgiyaag  the  tiiM  that  w^igh«^'l6>tfa»'tti^^o«l'^^  IfdS^ 

defied  tQWa^ottiWtiot^«fiedebt/trf4hM 

a)€!yiimljdifilo«hetjlUlk«pvvejhw^  .The  extfbuiiitfHi^rt^- 
i&aibtb^jltoiBBefvniinadej  homtdTto^^piy-^nf^iiiiWi 
4ntc;r»ii0f^Qfotbi  tealalaoonB  «ffedtai^  Ifidtiis  tct/  ber<|dcttti 
,U)  bet  aipoxBoml  ^promke  o£tbB (^nbutrix;  it|siracb«iidiir 
ithMliilutofif  tfraudt^  .tit  .bemg^ 'miviiUgk>i1he^bfldtff, 
lAfftfoife^ohiuiiDaJidMeiisecaEb^^  h4- 

:yoMi#bafatfe(iMH£hadi'given}hiBLi '-'  iO'i^tnoo  A    .lluf  oih 
J  .iW«Jieotal»feoid)9iiD  cehafquonoe  ^flwha^fUl  firoitflIkb» 
4n|tk»rAiU^rin  O^ufaB  wJSridm^  •  But;  in^atoM^j^llw]^ 
ni<i83ra>ii«tici^  .fe^^thei  Mdatito  therd«feiidUHt^ '<]£Jth^  dte- 
^ndir  aSth0«*ite.  :  Tbe^^t»iiiitoro£l^ 
'QOt^tUiground  (rnvwhwhitheiCow^/gaiveljud^^ 
.iiiit{«^iibii(0  eve^iiidcd  bf  >dle,«|aMM  >i'<i   ^-^^i^ 

rnrSiie  rizb^forji)3ianbQit-iiiii)rtbe»«4^>i}   iu- /   oX      .tc  v-^' 
?  :t  .r.,'.x  '  .  MM  N:.j.t  m  -r't  ff.':f(»  -}/jo  •<.;-.  ot  jd  JDiiohal^l^'-^ 

..     ;..r    •«->-iMi'CLfeAN'i^:'Dei^katfa#AVK^^^^^^^  Monday, 

jrarS  was  an  action  of  asfu^^stt^  hipi^l^t  ^inst,  t|je  ^.^^^^^^^^ 
ii^IenctanU  for  liot  accepting, and  paying  for  a  quantity  ntiBcadon  by  a 

^Vj^r   oontrtct  by  an 
be«   *S^"^  '^  equiva- 
(jM  J     lent  to  a  pre- 
n^on-   vioua  authority. 
1    in     Where,  thcre- 
.  »  i  .^      ^'*»  '  hrokcr 

t\ftifife^a  obneMttlki  wriftAgfiir'tlMf  M^&of  goodsi  tiot' b^^  atitttofiro^  by  oii«  of  fiis  prindpali  at  the 
time,,  wliicb.  the  iatter  iifterwanU  astcotedto.:— I&A','  |h^4;hf  firoher  tut  $n  f  #nt  duly  authorised 
to  biffdllu^rhictpia  ondet  the  sutiil^  of&auds,  at  tlie  time  the 'contract  Wat  entered  into. 
*     A,  bfol^c^  delivered  to  th^^reador ,  hqufljbi  aid  aold  - notce^  i  written  On  cat(  ibOrt  of  paper,  and  the 
'  nay  for  payment  of  the  gpodi  was  inserted  at  the  end  of  the  bought  note  only,  but  in  those  made 
:  Oiti  fir  lllic  pottrkiittit  dwi  day  .Vitaa Jneat-ied  at  Qie  end  of  the  \ikm%hl  at  %^!  ^a  of  the  told  note  :— 
Heidf  that,  at  the  bought  and  told  notet  delivered  to  the  vendor  were  both  written  on  one  sheet  of 
paper,  the  whole  most  be  considered  as  forming  one  contract;  and  consequently,  that  there  ww  no 
vjuiaoce.   , 

If  a  pdriluser  refuse  to  iccepi  goods  bargained  for,  the  vendor  may  re-sell  them,  and  recover 
against  the  purchaser  the  amount  of  the  loss  on  such  rc-sale. 


htd  MfoM  thM  tk^M  to  biih,'  a  k^ge  qMAtify  k  tfj^lUM 
wool;  at  ihidibt  a  cei^t^ni'pried  bt'^tii' toWtffeAifiife 
payable  from  the  plainiiif  to  thtAt^Tiiat^,t6'iiiiQ9f6K . 
A#.;  tliat,  aftferwatdi;  to  'im;'^ntM;  ISiStb'ilfil 
Aed^fandttiM  'ba)rgaMed'roy''tfild%M|fbtVtftt^(l^^ 
Md  the  latter,  at  ihe'reqiwit  t)f  •Ilif^'deMtMtattflts/id^^ 
Aleln;a  krge  quantity,  toWit;bi9MyUi5[!bet|;8oriiiilM^ 
eoiHMkinkig'S8i007  pMiiak  #^igH  iiM  tftM^^ttille'^  of 
GKeiWM  wm),  e6«tMViih^^'8T,4a»  .#M|^M  ^ 

Ibr  Chef  fa^  atidpiriM^  ^Ib^i«igi<tlmtf  ik'^  tAJl-^'ioAiik 

-^-^t  atid  for  tbe'p^tee'Ot'  stiM  i)(8^.  SiiPfiMfieVibilid^^T^ 
piMiUd  ^(^tf^t'cltim4itt«d^i^tferi<Je^M^^^ 
wMl,^ilt^.7\l.|^'pefifliid1^^Jhk(e'dtf^l^^^^ 

of  bbe'siiid  Wiff^  Wiolj^^q^  j^^potifld  l^ttJt 

i^dM'of 'tlfe'ka&d'<GfM^4tii  Wiitfl^,  kh(^  irliMe ^#iHi(fiig> ^ 
a  lbrge^sahi>;'io'Wiei'tlie^«ikiii  ^  BiSddl^'g^a^'Aatf^ifAM 
Aie'pbrftitMT'M'th^  ^fetidaMis^MAifau  b^a«oiilabb^tadi 
Iben hwi fdlb^tigt  alkd the  jftUx oVVdufr  df  4|»4aidiOM 
teiidrMaiid'Uxty4¥k<b^'O0'iwbl^iltt«Hd4if^ 
abveaaidy  aifker 'dediiillfai^'thd^aldiismiii'of  dj^ib^t^ 
dgeaiid  pliyaUe'^om'  a»  pMhtiS^si^nhft  Aefcfid^tf  ftv 
Mid  ^  itecotnt'of  tbe'aa«iit\iibeiQr4Megiv)jdt  S^anid^md 
m  boii^Bt  bjfithe'tiUiintlff  <^{{«be  dbfeiidaht»,^iAd<W&(iU% 
theoh^'to  him  a8>ftlb^etoid'/it^iM^idiltt^4he  ttaie  df^A»  iB- 
Umtftkkteof,  iehheif  iby  atraoeeptdQMb  payiUefoaraoontb 
afterdaie^  ifae(pkmtitf^i&'£»dh  case^aaU^        ^wsnoe 
tb'<^he  defeodafit^ofwdiiftidoMtof  llJ^>10«^  tk^t^rBtjUMk^ 
the  anio«Mi  thereof; '  or  ia' oash;  the (j>l«jifttiffy f 0:  m^easc^ 
laakiiigfan^VoWatide  to  theid^rftMiAMiwof  ilidtoeoutit^A 
iUr  ei^ry  loo/.:  of  the  anfOimC'^^alAe^to  ibe  (deiiiiiff  b^ 
file  de^dflbtb  for  tt^d  oil  icdeoutieof  tiiesaid  one  Uiindnd 
afadaiiittyi#re  bi^ir'of llteir^j^  «M4€r0^0^^ 
tiff  Baling  the'of>tiofi4>etivteeiir%He  t#a<diddeei€f  | 
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Ttae  plaintiff; tffeQ.af!9rF^-rthi^t»  lA  ^qm^^ftratieo  th^^ei^       itm. 

UikWi  and.prQipi^,  tl^i^m  tcx.de^yer  the  sa^  p^9  l|pnd^4 
and jntyr§v9. bagf  f)if.^^iAi«i<ii»  ap<it  Qetinan  wpol  to.jtbexp^ 
tfae^ef(^aipit8,.iatfaui.a  j^easmable  tm^.thf^n^pexA  foUow?'. 
illgy  Aey  uQ^trt^pkiaod  p^proiaed  tbaplaintifl^ta  apcHit  4?a 
Mill  oBe.lmQfliieA  aD4.suit|r-£Te  bags.of  wooH  pf  rai^  fijw^ 
tba  fhifktiffiJBmi.  tp  pay.  bim  for.  tbp  saiaif ,  at^  tha  vate  ^lod 
ta  tfaa^fnaMec  aftweaaid*  cMiJba  ^fXiyfiTY  ^^^^M  tjbpm, 
tha.  daf<;a4aiita;  ^batttl^efplaiiAiff  a^wavda. aaaeo^ad  .tp 
iie  paidi^  tba^  9aid  W^mcwtion^d  bag9,pf -woolt  in  m^km 
aC  wifioh  itbe  4«iendantaba4  9ptipe;:  tlvK^  akbougb.  t))^ 
ylmtifl^^  witiuaA^Niiap^MWa  tiviajn  |pl|Qi9me^^ern|4^ 
i^.4>iibeipfpi9JaeArwaa  v?a4y  md  .w^lV^gi  and  >tpiijl«i& 
Maiidx>fibi3ed>:  tp.deliyiar  tba  6ajid»pnahw4red>and  ^Ktyn 
&«a  b<gaipCJiaaff^f9.and  Gpv^WiVffMXp  the^efandao^ 
aid«ivi}iies|tadit)HMntafi(Miaptt^a  aame;  and  ivaa/alaa.Kaii^ 

Ai^jfeaaa^tbi^  #aH«  ^n^l  m4m^  aC^^bevaaftAJaM^niaiMMf^ 
^ga^oC  ifMli>rtiaaaM)aiiiii  v^iSi6$%  )£^:^<(}u%A«^a^dPr 
IdaiacMrAam^tfiatldajki^^.a  %9»>iiat#£;fib0r8aiA 

wmd^sht^^fi^p^mk^  iK0al  a0;hsiM«hi>bMha  Iplaiirtiff^tf 
ikftddtoAafita  taAd)bj[itkmi!apld».to  Jiim\M  ^(hmaidi  i^aiidl 
ta  altDn^cthead  a'iUaaau|it»;at»raii4(after>4lie«{iitt  afoftaaid^ 
«pQO(bkeipite  aa^valu^ofiiUip  aaM  <me^ibiiMrtd^iidiaixlgf(» 
fim.'bagau^C  Ibfaaiaa  aaidr(6ktnaaAfwtoI)aa»aoU  bjifaa 
fbialiff  totdaa.ddfetidatita  4iiidrl^y  rtbavirboiigbtl  of  biinf  aa 
afiyraiiaiAi  jrati  4bat;(|l<ejdefea<ibint9'.  did^aot  noalwouldiral 
tUraaidiAidke  vrbmi  tfaaiy^fVfeKa<aQf:i»^  M^  aH^raaaMi 

ovatvady  time  kafiMre)X>f . aft€jr^ard$»'  aea^pt  tbpfaaid  ona 
ImAdMd  Bod.8iacty«Ate^baga(af  r^&<laia^  and  .(Seir^ium  ntooli 
orany  parfr  thavaaf,  from  tbe  plaJNiffi/prpa^  Uaafor  tba 
aatvie^  buA  wholly  veftiaai  and  :Pag)ected;ao'(Qjdosi  and  thalj 
<^'te«pati|  after«)asds»  ta|wij[^  cm  ibawj^ba  plataliff  sa^ald 
Aaiaaid;  tme  hiMidr^aad.ai$$y-ftva..bagaiQ£  MlMtiM^mA 
45fi3rtfaMi{i^tgrf^«^ 
aiilay(aBc[  unpahliprjby  ihaoiyby  pubUpfala^iat^ilibtla 


DfROEfi 


diat<»thereby  there ura^  tt'd^fiol^ncy  ttpoti  Buth  t-^snle  t& 
tbe^HiDMm  of  the  saideimi  ^frd^OOWi,  dvei^^nd  V^OiHk 
the  charges  ^Oileisdiii^mchv^^Mkf,  «m>a«ti^  ^  a  Jbvdie)^ 
sum  of  300^,  making  togetb^ri  tba  4Mi  dft  S^SQW;  r^  ^Ui 
whicl^  ji^^^ia^s^^e.  fl^ndants  had  notice. — ^There  were 
five  other  special  counts  varying  the  terms  of  the  contract, 
as  Uvtjip  ^^a]l^ie{lf^Qd.|]i^fC;^^'jC^e'WooL  To  these  were 
added  counts  for  goods  bargained  apdrS9lfl«t\gP^s  ^pU  and 
deKvj^dy  a^^^ the  usual  money  counts.  •  Th^  dfifeoda^ 
pleaaed  the  penerat  issue.  '  \w    it        ».  w 

At  the  trwl,  befgrc  Lord  Chief  Justice  Best,  stt  GuUtf^ 
l^tt,  aithe  Sittings  after  Michaelmas  Temij  182(Jj  it  aj>- 
neari^d^  ttv&t  the  plaintiff  was  extensively  engaged  in  the 
woot  and  woolten  trade,  and  resided  in  the  city  of  Loh- 
doHf  and  that  die  defendants  carried  on  business  there  and 
at  Manchester,  as  diys alters  and  oilnicnj  under  the  ^vm 
or  Dunn;  'jtuiiln,  Watklm^  %  Co,  That  the  defendant 
Walking  resided. near  Manchester:  that,  on  the  S^lst 
Marchf  18^,  one  Ebstc&rtn,  a  wool-broker,  who  was  re* 
kte^^tb''>P^kl^V'l^^^  then  at  Manchester,  entered  into 
a  treaty  with  the  plaintiflTs  traveller,  for  the  purchase 

liy^the^jAahitifft^f  ii%^mf^Sf]sj>^i&%'Vo6^    tel'iL. 

fciidadts,  i!ntf'f<ir*t1i^  Al^6]l^6^li^kof1ftu^ 
tnhn  i^6dk  Bjr  tlie  jSlaintiff;  khd  tliWfeHowlhg  'fcougtt  ari^ 
sdld  tibteg  ybre  AftitiviktAs'^ade^  6ut'anclf  ^ighe^  Ib^ 
worthy  aiid  deliverecl  by  him  to  the.  plaintiff's  traveler,  in 
the  presence  of  tWdefenaant'H^ai^w:-—  *  *        .7 

'"''  ^"  '  "''"^  '-'  ^      '^']\^anch^si^,^^ti  ]l^rc^l^C''' 
/'  jp.  Maclean,  Esq.  .         ^ 

Sir,-^We  have  sold  for  your  account;  to  Messrs.  Huim, 
Austin,  Waiihis,  %  Co.,  one  hundreidi  and  sixty-five  bags 
of  Hussian  and  German  wool.  t^^T^  followed  a  specifi- 
cation of  the  wools,  viz.  sixty-six  Ibags  ot  Hussian,  twelve 
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ffiW  ymifi'M^f  4c4ua(iog't]M^«inouitt  of  itinetybtfi  df 
4^P«^-PffQ)f#Q)d{yo)ivitiMrbM«iie«  jtob^  ipatd.foD-by  an 

'Siri^^  vTeiiave  bbugn^Tot  your  accoup]f,dfMes$r8^  ^^^4 
Austin,  Wat  kins,  ^  Co.,  ninety  pags  or  S^anisn  wpot.^ 
piere  followed  a  specification  of* the  wools].  The  ^irioui^^  of 
thenmbty  bags  ^9  oe  deductea  froni'tfie  one  huni/dred  and 
sixty-nve  t)&gs  df '  Russian  and  German  wool  DOugI\t  01 


tion. 
Commission  for  pui^cnasing^  \  per  cent. 

•>>i,J/uifi  .,.{1  •■•«/  ,1  .i|>'Mai  '-/{t.'iitii/a  ••'  iHi '.'  Yiij'jTj  ji 
note^^ing  jjn  the^np  side^pjij|Lthe  bpv^t  pj^t^ojjl  th^pthpffv 

andsigr^d  hy  Ebstoorth  for  tlfe  defendants^,  ii]t  whiclf  tlie^ 
Ist  Ju^y  was  sf^ecified  as  .the  day.for  cash  wUb  5^^  ^f?^*. 
discount,  at  the  end  of  the^old  note  as  well  as  at  the  end 
of  the  bought  note;  but  it  did  not  appear  tnat  the  rast^ 
mentioned  note^  ha4  ever  been  delivered  to  either  of  the 
defendants. 

Elm?orthy  .who  was  called  as  a  witness,  stat^,  that 
theset  notes  were  entered  by  his  clerk  in  a  book,  pdled  ^ 
contract  l)opk,  but  which  was  not  signed,  by  the  witn^a^ 
and  he  also   statedf  that  he  shewed  the  entry  to  the. 
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^^^  defend«t  WaiUtu  on  die  day  the  contract  bore  date, 
vU.  the  S8ih  Marck,  1825;  that  FFaiMi#  assented  to 
it,  provided  the  oonfinnation  of  the  defendant  Duma  coold 
be  obtsined;  that  Ebnoorih  cane  to  town  in  Ae  begin- 
ning oi.AprU,  and  Viewed  die  copy  of  the  bought  snd 
sold  notes  to  Dwm^  who  approved  of  them,  and  desked 
Ebiwarth  to  go  back  to  Mamekesier  and  proceed  with 
the  purchases ;  but  that,  shortly  afterwards,  viz.  on  the 
19th  April,  Dunn  told  Ebiwarik  that  he  would  have  no- 
thing to  do. with  the, contract;  which  he,  Ebsworih^  com- 
municated to  the  plaintiff.  Notwithstanding  this,  the 
« plaintiff,  on  the  19th  May,  wrote  a  letter,  addressed  to  the 
defendants  jointly,  at  Manchester,  desiring  to  know  whe- 
ther they  would  appoint  any  person  to  snperintend  the 
weighing  off  the  wools  sold  to  them,  and  requesting  that 
the  ninety  bags  bought  of  them  against  the  above,  mi^ght 
be  weighed  off  and  delivered  to  hinu  To  this  letter  the  de- 
fendant Watkins  replied  on  the  22d,  referring  the  plaintiff 
to  Ebsworth,  who  was  then  at  Leeds.  On  the  18th  Jtme^ 
1825,  the  pluntiff  wrote  to  the  defendant,  stating  that  he 
had  delivered  twenty-four  bags  of  the  wool  to  Ebewertk, 
on  account  of  the  defendants,  being  part  of  the  parcel  sold 
them  J9er  contract  of  the  ^th  March  last.  On  the  24th 
June,  Ebeworth  addressed  an  order  to  the  plaintiff  to  de- 
liver eighteen  bags  to  Williamson  ^  Jones,  and,  on  the 
21st  of  the  same  month,  Ebsvoorth  applied  to  the  plain- 
tiff, in  the  name  of  the  defendants,  for  fifty  bags  more,  for 
which  an  order  was  accordingly  obtained,  and  indorsed  to 
WiUiamson  ^  Jones,  who  afterwards  disposed  of  the  whole 
of  the  sixty-eight  bags,  and  received  the  money  for  them* 
On  the  6th  Jti/j^  foUowing,  the  defendant  Watkins  XoH  the 
plaintiff's  traveller  that  the  plaintiff  had  done  right  in  de- 
livering these  wools  to  Ebsworth's  order;  and,  on  the  21st 
July,  the  plaintiff  wrote  a  letter,  addressed  to  the  defimdants 
at  Manchester,  inclosing  the  invoice  of  the  one  hundred 
and  sixty-five  bags  of  wool,  and  requestii^g  payment  for  the 
same,  after  giving  them  credit  for  the  amount  of  the  ninety 
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'  'hags  %T'  Spanhh  vfoSi  sold'  by  them  to ,  tlie  plaintiff.     Ko    '^-1828. 
aniMr^r'fa^YitJgb^eii  feturned  to  this  Ibtter,  the  plaintiff,    ^^^  ^ 
itr  the   SSth  Jfar^arf/6ent   a' notice   to  the   defendants* 
countirig-hou^^  ih  J!xm</o;f,  stating  tWt  hi^  clerk  would 
8Hetid-on  thcfcHowhig  day,  for  the  purpose  of  delivering ' 

*the  i?^mfl}niiig  portion  of  the  wools;  on  their  paying  ^r 
ttff  attitfe,  agree&bly  to  contract :  and,  on  the  17th  October^  x 

''tik  ga^vetheiii  hbticeV'thAt,  unless  the  account  was  finally  ^' 
Bqiildh^fea  Mi  6rbfefere  the  Ist  November  then  next^he,  the 
phlibtSft*/ Would  eatise  tlie'Wools  still  remaining  undelivered 
ti'bepiit  op  to^  public  sale,  and  would  sell  the  same  for  tlie 
d^ftildUhts'iiLCcbuAf ,  appropriating  Ihe  proceeds  to  the  liqiii- 
datfoh  of  iih«irtfifebt;  and  that  he,  the  plaintiff,  shoulc(  hold 
tlifeii  T^i^ohtffil6%y  aiiy  bafanc6  that  might  remain  due  to 
%ifai  kflf^^^b^^&pj^Vbpriatioh  of  siich  proceeds.  No' atten- 
tldri  liaWrf^be^n  paid  fo  this  notice,  the  wools*  were  sold 
hyaufcffbti  at  a  loi  of  between  2,000/.  and  3,000/.V*on 
whlcfc'lhe  ^present  action  was  commenced. — ^For  ttie.  ae- 
itodililts  it  was'  o*bjected  i^Jirst,  that'  there  was  no  valid 
cbnmu;t  between  them  and  the  plaintiff,  as  EtiswortJiy  the 
Bf6ker  Vbd  adted  Ybf  bbtli  parties,  neither  signed  liis'name 
iA  the  c6dtra(Ct-bob*k^^  nbr  clc^livered  the  bought  and  sold 
riotcs "to  either  of  the  'defendants; — se,condti/,  ihx^t^  JSA#- 
ffor//i  tikvihg'hd  authority  from'  JDt/wn  at  the  time  of  mak- 
ihg  the  contract,*  he'  was'  not  an*  agent  duly  authorize;d 
withih'the  nieahing  of  the  statute  of  fraudsXa);— Miri/y, 
that  there  Was  JimaleriaT  variance  between  the  bought  ana 
sold  hotes  delit'ered  to  t'he  pifaintlff  and  those  made  out  for 
thri  defendants ;  as,  Tn  the  torm'eri  inb  words  "  on  the  Isi 
July^  w6re  written  at  the  end  of  the  bought  liote  onlvj 
iWilIst'ih  the  latfer  these  words  Were  written  at'th^  end  of 
thfe'  sSld  note  as  wcTl  as  bf^the'  bought  note :— and,  lastIi/\ 
tJrat  the  pl?lnfjff  had  rescinc'ed  the  ccuitract  by  re-selling    U 

(fl>  29Car.2,c.3,  s.  17. 
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part  of  the  wools  by  auction,  without  the  consent  of  the  de- 
fendants. His  Lordship  left  it  to  the  Jury  to  say,  whether 
or  not  the  testimony  of  Ebsworth^  the  broker,  was  entided 
to  credit,  and  whether  the  defendant  Dunn  had  or  had  not 
adopted  the  contract  made  by  the  former  in  his  character 
of  broker.  The  Jury  found  in  the  affirmatire,  and  accord* 
ingly  gave  a  verdict  for  the  plaintiff,  leave  being  reserred 
to  the  defendants  to  move  to  set  it  aside,  in  case  the  Court 
should  be  of  opinion  that  either  of  the  objections  taken  at 
the  trial  was  well  founded. 

Mr.  Serjeant  Taddy^  in  the  last  Terra,  accordingly  oh- 
tuned  a  rule  him  that  this  Verdict  might  be  set  aside  and 
a  nonsuit  entered,  or  a  new  trial  granted ;  and,  in  support 
of  the  latter,  he  produced  several  affidavits  tending  to  im- 
pugn  the  charficter  otEbsworth. 

Mr.  Serjeant  Wilde  and  Mr.  Serjeant  Rus^ett,  on  a  for- 
mer day  in  this  Term,  shewed  cause. — ^Taking  all  the  do- 
cuments together,  vix*  the  bought  and  sold  notes,  and  the 
entry  in  Ebsworih's  book,  there  was  a  valid  contract  be- 
tween the  plaintiff*  and  defendants,  by  which  both  par- 
ties were  bound ;  and,  whether  or  not  Ebsworih  had  any  au- 
thority from  Dunn  at  the  time  of  the  contract,  or  wfaetbor 
the  latter  did  not  afterwards  recognize  or  adopt  it,  has  been 
set  at  rest  by  the  finding  of  the  Jury.    Although  the  bought 
and  sold  notes  made  out  for  the  defendants  were  not  de- 
livered to  them,  yet  they  were  signed  by  Ebsu)orih^^ 
broker  for  both  parties ;  and  there  can  be  no  doubt  but 
that  he  was  fully  authorized  by  the  defendant  FFofJisito 
make  the  contract;  and  Dunn  afterwards  assented  to 
and  adopted  it,  which  assent  and  adoption  are  equrraleot 
to  a  previous  authority,     Ebiwarth  was  not  only  the  agent 
of  both  parties  for  the  purpose  of  making  the  contract,  but 
also  for  carrying  it  into  execution;  so,  he  was  not  onlj 
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empowered  to  receive  the  wools,  but  to  sell  and  deliver  |g28. 
them  to  third  parties,  he  having  actually  sold  sixty-eight 
bags  to  Messrs.  Williamson  ^  Jones. — With  respect  to 
the  variance  between  the  respective  bought  and  sold  notes, 
as  those  delivered  to  the  plaintiff  were  written  on .  one 
sheet  <^  paper,  the  words  ''  the  1st  of  July,*  at  the  end  of 
the  bought  note,  apply  to,  and  must  be  incorporated  with 
and  control,  the  contract  as  stated  in  the  sold  note ;  and, 
as  the  whole  must  be  taken  to  be  one  memorandum,  it  is 
quite  sufficient,  and  there  was  no  necessity  to  repeat  these 
words  at  the  foot  of  the  sold  note.  It  has  been  said  that 
the  plaintiff  rescinded  the  contract  by  the  re-sale  of  part 
of  the  wools  without  the  assent  of  the  defeiidants;  but  he 
was  under  the  necessity  of  doing  so,  as  the  defendants  re- 
fused to  accept  them.  It  may  be  contended,  that  a  part 
acceptance  of  goods  cannot  operate  to  take  a  case  out  of 
the  statute;  yet,  when  goods  are  ponderous  and  bulky, 
they  need  not  be  all  delivered  at  one  and  the  same  time. 
An  acceptance  of  a  part  at  any  period  subsequent  to  the 
contract,  is  siufficient;  and,  if  an  unequivocal  act  of  con- 
trol be  exercised  over  the  part  delivered,  it  is  equivalent 
to  an  acceptance  of  the  whole.  The  case  of  Chaplin  v. 
Rogers  (a)  establishes  the  principle,  that,  if  a  purchaser 
deal  with  a  commodity  as  if  it  were  in  his  actual  pos- 
session, as,  by  sale  of  part  to  another,  this  will  super* 
sede  the  necessity  of  provi«g  an  actual  delivery.  In 
Himde  v.  WkUehouse  {b)  it  was  held,  that  the  delivery  to, 
and  acceptance  by,  the  purchaser,  of  samples  of  sugars, 
and  which  delivery  was  made  as  part  of  the  article  pur- 
chased, took  the  case  out  of  the  operation  of  the  statute. 
So,  here,  the  sale  and  delivery  of  the  sixty-eight  bags  of 
wool  by  EbstiDorth  to  Williamson  ^  Jones,  with  the  assent 

(a)  1  East,  192.  (b)  7  East,  36a 
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1828.        of  the  defendanUj  amounted  to  a  traaafer  of  the  whole. 
^~^'     '       Although  in  Cooper  v.EUton{a)  it  was  decided,  that  a 
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sale  of  goods  by  sample  in  one  place^  to  be  afterwards  de- 
livered at  another,  was.  within  the  statute,  if  no  part  of 
the  goods  contracted  for  were  delivered ;  yet  Lord  Kengcm 
there  observed,  that  the  case  expressly  stated  that  the 
sample  was  no  part  of  the  goods  contracted  to  be  deliver- 
ed.— It  has  been  insisted  that  Ebaworih  was  not  nuthoriz- 
ed  by  Dunn  to  act  as  his  agent  at  the  time  of  the  contract; 
but  such  authority  may  clearly  be  presumed  from  his  sub* 
sequent  adoption  and  assent.  It  is  a  well  known  and  es- 
tablished maxim,  that  omnU  ratihahitio  retro  trahitttr,  et 
mcmdato  tequiparatur :  and  in  Ward  v.  Evans  (6)  it  was 
held,  that,  if  a  master  send  his  servant  to  receive  money, 
and  the  servant,  instead  of  money,  take  a  biU,  and  the 
master,  as  soon  as  told  thereof,  disagree,  he  is  not  bound 
by  thb  payment;  but  that  acquiescence,  or  any  small 
matter,  will  be  proof  of  the  master*s  consent,  and  will 
make  the  act  of  the  servant  the  act  of  the  master.  So, 
in  Boulton  v.  Hillisden  (c),  a  merchant's  apprentiee  drew 
a  promissory  note,  vi».  ''  I  promise  to  pay  a  certain  sum 
for  my  master;*'  and  it  was  held,  that,  in  order  to  charge 
the  master  with  the  note,  there  ought  to  be  either  an 
authority  precedent,  or  a  consent  subsequent.  An  en- 
try by  an  agent  to  avoid  a  fine,  is  rendered  valid  and  suffi- 
cient by  a  subsequent  adoption;  and  no  distinction  can 
be  drawn  between  an  agent  under  the  statute  of  frauds, 
and  a  general  agent.  The  case  of  Kinnitx  v.  Suny  (d) 
is  an  express  authority  to  shew  that  Lord  EUemborougi 
considered  a  subsequent  act  of  adoption  to  be  sufficient  to 
constitute  an  agent  withiii  the  meaning  of  the  statute. 


(a)  7  Term  Rep.  14.  Raym.  224. 

(6)  2  Sulk.  442.  {d)  Haley's  Prin.  &  Ageat,  2d 

(c)  Comb.  450;  S.  C.  1   Ld.      Edit.  143,  n. 
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The  same  principle  was  established  by  the  Court  o{  King's  1828. 
Bench  in  Soaines  v.  Spencer  (a),  viz.  that  a  subsequent 
ratification  of  a  contract  is  equivalent  to  a  prior  authority; 
and  that  such  contract,  when  ratified,  is  binding  on  the 
party,  although  it  was  originally  made  without  his  autho- 
rity. If,  therefore,  a  prior  authority  may  be  presumed 
from  a  subsequent  assent,  the  Jury  having  in  this  case  found 
that  Dunn  assented  to  the  contract  made  by  Ebsworth,  it 
operates  as  an  adoption  of  such  contract,  and  is  consequent- 
ly binding  on  all  the  defendants. — With  respect  to  the  re- 
sale by  the  plaintiff  of  the  remainder  of  the  wools,  it  cannot 
have  the  effect  of  rescinding  the  contract,  or  preclude  him 
from  recovering  damages  from  the  defendants  for  the 
non-performance  or  breach  of  their  part  of  it ;  though  it 
might  have  been  an  answer  to  an  action  for  goods  bargain- 
ed and  sold.  In  Mertens  v.  Adcock  (A),  a  re-sale  was 
held  to  be  no  bar  to  an  action  by  the  vendor,  although 
it  might  perhaps  be  considered  as  a  wrongful  conver- 
sion. It  seems  from  the  case  of  Hagedom  v.  Laing  (c), 
that,  after  a  re-sale  of  goods  by  the  vendor,  on  default  made 
by  the  purchaser,  he  cannot  recover  against  him  for  goods 
bargained  and  sold ;  the  Court,  however,  did  not  decide 
on  that  ground,  but  on  the  fact  that  there  was  a  particular 
contract ;  and  that,  even  if  it  were  a  contract  of  bargain  and 
sale,  it  was  subject  to  a  condition,  viss,  that,  if  the  pur- 
chaser did  not  take  the  goods  within  a  certain  time,  the 
seller  might  rescind  the  contract ;  and  that,  if  he  re-sold,  he 
shewed  his  dissent  to  the  contract  of  bargain  and  sale. 
Although  the  case  of  Greaves  v.  Ashlin  {d)  may  be  said  to 
establish  the  principle,  that,  notwithstanding  the  purchaser 
of  goods  neglect,  after  notice,  to  carry  them  away,  the 
seller  has  no  right  on  that  account  to  re^sell  them ;  yet. 
Lord  EUenborough  said :  "  If  the  buyer  does  not  carry  away 


{a)  I  Dow.  &  Ryl.  32.  (c)  6  Taunt.  162. 

(*)  4  Esp.  Rep.  251 .  (rf)  3  Camp.  426. 
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1828.  the  goods  bought  within  a  reasonable  time,  the  seller  may 
charge  him.  warehouse-room ;  or,  he  may  bring  an  action 
for  not  removing  them,  should  he  be  prejudiced  by  the 
delay;**  and  there,  the  purchaser  had  a  verdict  for  the  dif- 
ference between  the  price  at  which  he  bought  the  goods, 
and  the  sum  for  which  they  were  re-sold.  So,  notwith- 
standing in  Hore  v.  Milner  (a)  it  was  held,  that,  after  a 
re-sale,  the  vendor  could  not  bring  an  action  for  goods  bar- 
gained and  sold ;  on  the  ground  that,  by  the  re-sale,  he  had 
abandoned  his  right  to  insist  on  the  purchaser's  taking  the 
goods,  and  had  not  considered  them  as  his  property,  or  the 
contract  as  completed;  yet  Lord  Kenyan  said,  that  the 
seUer  could,  therefore,  only  recover  damages  for  the  breach 
of  the  agreement;  and,  as  there  was  no  count  in  the  decla- 
ration applicable  to  that  part  of  the  case,  his  Lordship  di- 
rected a  nonsuit  Here,  however,  the  plaintiff  seeks  to 
recover  the  damages  sustained  by  him  on  account  of  the 
deficiency  arising  from  the  re-sale  of  the  wools,  and  the 
declaration  is  framed  accordingly;  and,  as  the  contract  was 
not  completed  through  the  defendants*  neglecting  or  refus- 
ing to  take  the  residue  of  the  wools,  after  an  acceptance  of 
a  part,  the  plaintiff  was  not  only  justified  in  re-seBing  the 
part  nndelivered,  but  is  also  entitled  to  recover  the  defici- 
ency arising  from  the  re-^ale. — At  all  events,  there  is  no 
ground  for  a  new  trial,  as  the  question  as  to  the  credit  due 
to  Ebswortk  was  most  fully  and  properly  left  to  the  Jttry; 
and  their  verdict  is  conclusive  on  that  point. 

Mr.  Serjeant  Taddjf  and  Mr.  Serjeant  Spankie,  in  sap- 
port  of  the  rule. — ^This  case  involves  principles  of  great 
importance  in  point  of  law,  as  well  as  to  commercial  in- 
terests ;  and  although  the  defendant  Watkins  might  have 
assented  to  the  terms  of  the  contract  made  by  £A^ 
worth,  still  it  cannot  have    the  effect  of  Innding  the 

(o)  Peake  8  Ni.  Pri.  Cas.  3d  Edit.  58. 
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Other  defendants,  as  it  was  not  made  with  them  as  part-         1828. 
ners   in   the    business  of  dry-salters  and  oilmen ;    and 
there  was  no  evidence  to  shew  that  they  were  partners  in 
the  wool  trade.     But,  independently  of  this,  there  was 
no  valid  contract  to  bind  the  defendants.     In  Grant  v. 
Fletcher  (a),  a  broker  having  made  a  contract,  entered  it 
in  his  book,  but  did  not  sign  it;  he  afterwards  signed  and 
delivered  bought  and  sold  notes  to  the  contracting  parties, 
which  differed   from  each  other — that  delivered  to   the 
defendants  not  mentioning  the  names  of  the  buyers,  and 
that  delivered  to  the  plaintiffs  not  specifying  the  commo- 
dity sold;  and  Lord  Chief  Justice  Abbott  said:  "  The  bro- 
ker is  the  agent  of  both  parties ;  and,  as  such,  may  bind 
them  by  signing  the  same  contract  on  behalf  of  buyer  and 
seller.    But,  if  he  does  not  sign  the  game  contract  for  both 
parties,  neither  will  be  bound.     The  entry  in  the  broker's 
book  is,  properly  speaking,  the  original,  and  ought  to  be 
signed  by  him.**    In  the  present  case,  that  was  not  done, 
and  the  bought  and  sold  notes  delivered  to  the  plaintiff 
differed  materially  from  those  made  out  for  the  defend- 
ants, which  were  not  delivered  to  them,  but  remained  in 
the  possession  of  Ebswarth  until  after  the  present  action 
was  commenced.    It  was  the  duty  ofEbsworth  to  make  the 
contract  so  as  to  be  binding  on  both  parties ;  and,  as  the 
bought  and   sold  notes  varied  in  terms,  the  entry  by 
Ebswarth  in  his  contract-book  will  not  supply  the  de- 
fect.   In  Powell  V.  Divett  (b),  a  material  alteration  in  a 
sale-note  by  the  broker,  after  the  bargain  made,  at  the  in- 
stance of  the  seller,  without  the  consent  of  the  purchaser, 
was  held  to  annul  the  instrument  so  as  to  bar  the  seller.  In 
Cumming  v.  Roebuck,  Lord  Chief  Justice  Gibbs  said(c): 
"  If  the  broker  deliver  a  different  note  of  the  contract  to 
each  party  contracting,  there  is  no  valid  contract.    Each  is 

(a)  6  Barn.  &  Cress.  436.  (c)  Holfs  Ni.  Pri.  Cas.  173. 

(6)  15  East,  29. 
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lg28«  boondhythenotewhichthebrokerdelivers;  and,  if  different 
notes  are  given  to  the  parties,  neither  can  understand  the 
otber.** — ^Thenext  qaestion  is,  whether  Ebnoarth  had  any 
authority  from  the  defendant  Dwm  to  make  the  contract 
in  question  on  his  behalfi  or  whether  he  can  be  considered 
aa  an  agent  duly  authoriaed  within  the  meaning  of  the  sta- 
tute of  frauds*  The  authority  given  him  by  WatloMi  was 
metrely  conditional,  t?«a.  in  case  the  assent  of  Dunn  could 
be  obtained ;  but,  in  order  to  make  the  contract  binding  on 
both  the  defendants,  Eiswarik  should  have  been  clothed 
with  the  authority  of  all  at  the  time,  the  words  of  the 
statute  requiring  "  a  note  or  memorandum  of  the  bargain  ta 
be  made  and  signed  by  the  parties  to  be  charged  by  sneh 
contract,  or  their  agents  thereunto  lawfully  authorised;" 
which  must  necessarily  apply  to  an  agent  authorised  at 
the  time  of  the  contract.  Admitting  the  maxim,  tbat 
omnk  raiihabitio  retro  trahiiur,  et  maadaio  aqmpanratwry 
yet  the  $nandahtm  must  be  in  writing,  in  order  to  bring  a 
case  within  the  meaning  and  operation  of  tlie  statute*  If 
an  agent  has  authority  at  the  time  of  the  contract,  fai^  sig- 
nature is  binding  on  bb  principal;  but  a  subsequent  ratifi" 
cation  by  the  latter  cannot  supply  the  want  of  authority 
at  the  time  of  the  bargain,  without  which  the  signataie  by 
the  agent  would  be  a  mere  nullity.  Here,  Daoifi  nugbt 
have  rejected  the  agency  of  Ebswarth  at  any  time  before 
the  contract  was  begun  to  be  carried  into  effect;  and  he 
actually  did  so  before  any  of  the  wools  were  sold  ix  deli* 
vered  to  WiUiam9<m  ^  Jones*  This  case,  therefore,  it 
distioguiahable  from  Kinnitx  v.  Surry^  as  there  the 
buyer  acted  upon  the  authority  of  the  agent,  and  thereby 
adopted  his  act*  So,  in  Soames  v.  Spenoer,  both  paitiea 
assented  to,  and  ultimately  ratified  the  contract.  Al* 
though  it  may  be  said  that  an  adoption  or  recogni- 
tion of  the  acts  of  an  agent  after  contract  made,  nay 
be  sufiicient  to  satisfy  the  terms  of  the  statute,  yet  such 
contract  cannot  be  binding  on  the  party  sought  to  be 
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charged,  unless  he  authorized  the  signature  by  the  agent  1838. 
at  the  time  he  entered  into  the  contract  on  his  behalf.  At 
all  events,  the  re-sale  by  the  plaintiff  of  the  wools  undeli- 
vered, amounted  to  a  rescinding  of  the  original  contract. 
No  man  can  be  justified  in  selling  the  goods  of  another; 
and,  as  the  plaintiff  has  sued  the  defendant  for  a  breach  of 
the  contract  under  which  the  wools  were  sold  to  them,  it 
must  be  assumed  that  the  property  passed  to  them  as  the 
vendees.  In  Mertens  v.  Adcock,  the  plaintiff  purchased 
goods  at  an  auction ;  and  Lord  EUenborough  said,  **  as 
soon  as  the  lot  was  knocked  down  to  him,  he  became  the 
buyer:  they  were  goods  bargained  and  sold."  Unless, 
therefore,  in  the  case  of  an  express  contract,  as  a  sale  by 
auction,  or  the  goods  sold  are  of  a  perishable  nature, 
the  vendor  cannot  be  justified  in  re-selling  them;  and,  if 
he^o  so,  he  is  thereby  precluded  from  suing  the  vendee 
for  a  breach  of  contract.  In  the  contracts  made  by  the  Etui 
India  Company,  the  power  of  re*sale  is  expressly  provided 
for  by  the  comUtions  of  sale.  The  case  of  Greaves  v.  Asklin 
is  expressly  in  point.  There,  there  was  a  written  contract 
for  the  sale  of  oats,  and  no  time  was  specified  for  the  de- 
livery. A  week  after  the  contract,  the  seller  gave  the 
purchaser  notioe,  that,  if  they  were  not  Carried  away  imme- 
diately, he  should  re-sell  them  to  other  persons;  and  he 
accordingly  did  so ;  but  Lord  EUenborough  held,  that  the 
notioe  given  to  fetch  away  the  oats  could  not  discharge  the 
seller  from  his  contract,  nor  empower  him  to  sell  the  pro- 
perty of  the  purchaser.  So,  here,  the  plaintiff  could  not 
put  an  end  to  the  contract;  nor  was  he  justified  in  re-sell- 
ing the  wools  undelivered,  without  having  obtained  the 
previous  assent  of  both  the  defendants  so  to  do. — At  all 
events,  as  the  testimony  Ebmorth  gave  at  the  trial  has 
been  since  contradicted  in  many  points  by  several  affida- 
vits, it  is  but  just  to  all  parties  that  the  cause  should  be 
reconsidered  in  this  respect. 

Cur,  adv.  vuU. 


7  r&  CA3CS  IN  BASTGH  T£RV, 

1828.  Lord  Chief  Jaslioe  Bsst,  now  said  :-*-A  motion  has  been 

made  in  Ihia  caaoi  for  a  nonfiuit,  or  a  new  triaL  The 
former  retting  on  points  reserved  by  me  at  Nisi  JPrim, 
the  latterj  on  affidavits  tending  to  impeach  the  credit  of 
Ebswarikf  the  broker,  by  whom  the  original  contract  was 
made.  The  degree  of  credit  due  to  his  testimony,  and  also 
the  fact  of  his  being  authorized  by  the  defendants  to  make 
the  contract  on  their  part,  were  expressly  left  to  the  Jury. 
There  can  be  no  doubt  but  that  he  had  authority  from 
Watldnsi  and  although  it  has  been  said  that  it  was  con- 
ditional only,  yet  as  Ebaworth  swore  that  it  was  afterwards 
assented  to  by  Dwrn,  the  defendants  should  have  been  pre- 
pared to  contradict  that  assertion  at  the  trial.  But  £Af« 
worik  expressly  swore  that,  some  time  after  the  contract 
was  made,  viz.  in  the  begmning  o{  Aprils  18S5,  he  called  on 
Dufint  in  London^  and  shewed  him  a  copy  of  the  bought  and 
sold  notes,  and  that  he  not  only  approved  of,  but  requested 
him,  Ebsworih,  to  go  back  to  Manchester  and  proceed 
with,  the  purchases.  That  part  of  his  testimony  remained 
wholly  uncontradicted,  nor  was  there  any  attempt  to  im- 
pugn it.  If  the  objection  to  his  credit  Iwl  been  taken  at 
the  trial,  his  evidence^  might  have, been  received  with  sus« 
picaon;  bMty  as  the  vewlict  of  the  Jury  is  corroborative 
of  the  ^ots  stated  by  him,  and  no  abjection  was  raised 
at  the  time,  I  am  of  opinion,  that  there  is  no  groimd  for  a 
new  trial.'-^Witb  respect  to  the  nonsuit,  several  legal  ob- 
jeqtions  have  been  raised.  Firsts  that  the  subsequent 
adoption  of  the  contract  by  the  defendant  Dwm,  even  as- 
suming that  he  did  so,  will  not  take  this  case  out  of  the 
operation  of  the  statute  of  frauds;  and,  in  support  of  this 
objection,  we  have  been  referred  to  the  words  of  the  act, 
which  require  *'some  note  or  memorandum  in  writing  of 
the  bargain,  to  be  made  and  signed  by  the  parties  to  be 
charged,  or  their  agents  thereunto  lawfully  authorized;" 
and  it  has  been  insisted  that  this  means,  that  the  agait 
should  be  invested  with  his  authority  at  the  time  of  his 
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rigmng  the  contract  or  bargain.  If  that  had  been  the  in-  1828: 
tention  of  the  Legislature,  they  would  have  so  expre^aed 
themselres.  But  the  language  of  the  act  does  not  shew 
such  ati  intent.  It  merely  requires  some  memorandum  in 
writing  to  be  signed  by  the  parties  to  be  charged,  or  by 
their  agents  thereunto  lawfully  authorized ;  leaving  us  to 
the  rules  of  common  law,  to  consider  the  mode  in  which 
the  agent  is  to  receive  his  authority,  or  at  what  time  sanc- 
tion is  to  be  given  to  him  by  his  principal,  to  make  the 
bargain  or  sign  the  contract.  In  all  other  cases,  a  subse- 
quent sanction  or  adoption  is  considered  to  have  the  same 
effect  as  a  previous  authority ;  c»r,  in  other  words,  that,  as 
an  authority  may  be  presumed  from  previous  employment 
in  similar  acts,  so,  the  same  presumption  arises  from  subse- 
quent acts  of  assent  or  acquiescence :  and  this  is  most 
aptly  expressed  by  the  well  known  maxim,  that  omnis 
raiihalntio  retro  irahiiur,  et  mandate  {Bqmparatur.  I 
am  clearly  of  opinion  that  the  subsequent  sanction  or  rati* 
fication  of  a  contract  signed  by  an  agent,  takes  it  out  of 
the  operation  of  the  statute  far  more  satisfactorily  than 
an  antecedent  authority.  In  the  case  of  a  previous  au- 
tliority,  the  party  must  trust  to  his  agent  for  a  faith- 
ful execution  of  his  duty;  but,  if  the  authority  be  given 
subsequently  to  the  making  of  the  contract,  the  princi- 
pal knows  all  diat  the  agent  has  done,  and  ratifies  and 
confirms  his  acts.  Without,  therefore,  the  aid  of  any  au- 
thority, I  should  have  entertained  no  doubt  on  this  point, 
on  the  ground  that  a  subsequent  recognition  by  a  princi- 
pal of  the  acts  of  his  agent,  is  not  only  equivalent  to,  but 
more  binding  than,  a  previous  authority  existing  only  at 
the  time  of  making  the  contract.  But  there  are  recent  de- 
cisions which  tend  to  confirm  my  opinion,  and  assist  me 
in  the  view  I  have  taken  of  this  question.  In  Kinnitx  v. 
Surry  (a),  which  was  an  action  of  assumpsit  for  not  re- 

(a)  Palcy,  143,  n. 


778  CASES  IN  EASTEIt  TERM, 

fBSd.  eeiving  corn  sold,  it  appeared  that,  by  the  course  of  die  com* 
DMdfket,  the  broker  of  the  seller  dehrered  a  sample,  and  an 
order  for  the  delhrery  of  the  com  to  the  buyer,  who  had  till 
the  neitt  matket-day  to  refuse  it  if  he  foufid  Ae  bulk  to  vary 
fix>Bi  the  sample ;  and  the  buyer,  having  had  the  com  ex- 
Amiued,  refused  to  complete  the  contract : — on  its  being  ob- 
jected that  there  was  no  memonandum  of  the  coatraei  feign- 
ed by  the  buyer  olr  hia  agent.  Lord  EUetAorough  was  of 
opinion,  that,  if  the  buyer  acted  upon  the  order,  which  in 
Aai  case  be  did,  by  sending  hb  servant  to  examine  thebdk 
ttpon  the  authority  of  the  broker^s  order,  that  was  such  an 
adoption  of  the  broker  s  agency,  as  made  him  agent  for 
bodi  parties,  and  his  note  sufficient  within  the  statote. 
So,  in  Soame^  v.  Spencer,  where,  A.  and  B.  being  joiirtlj 
interested  in  a  quantity  of  oil,  A.  entered  into  a  con- 
tract for  the  sale  of  it,  without  the  authority  or  know- 
ledge of  J3.,  who,  upon  receiving  information  of  the  eir- 
cumstafACe,  refused  to  be  bound  by  it,  but  afterwards  as- 
sented by  paroK  and  samples  were  delivered  to  the  ven- 
dees,— it  was  held,  in  an  action  against  the  latter,  that  B/s 
subsequent  ratification  of  the  contract  rendered  it  binding, 
ai^  that  it  was  to  be  considered  as  a  contract  in  writing 
within  the  terms  of  the  statute.  That  is  an  express  deci- 
sion of  the  Court  of  King's  Bench,  and  appears  to  me  to  be 
in  terms  with  the  present,  as  it  establishes  the  principle, 
that  a  subsequent  ratification  of  a  contract  is  equiva- 
lent  to  a  previous  authority;  or,  in  other  words,  that 
a  ratification  of  a  contract  by  a  principal  relates  back  to 
the  time  when  it  was  made  by  the  agent;  which,  in  this 
case,  was,  when  the  bought  and  sold  notes  were  signed  by 
Ebsteorth,  who  acted  as  the  broker  for  both  parties.— /Sif- 
eondly,  it  has  been  said,  that  there  is  a  material  variance 
between  the  bought  and  sold  notes  delivered  .by  Ebsworih 
to  the  plaintiff,  and  those  made  out  by  him  for  the  defend- 
ants; as,  in  the  former,  the  words  "  the  1st  of  Jtdy^  were 
omitted  at  (he  end  of  the  sold  note :  but  that  appears  to 
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me  to  be  unimportant,  or,  at  all  events,  not  so  material  I92a 
an  alteration  as  to  avoid  the  contract  between  the  buyer 
and  seller.  Where  there  is  no  aggregatio  meniium  on 
tiEtcts  previously  agreed  on  as  to  the  particular  terms  of  a 
contract,  it  must  be  acceded  that  a  variance  or  alteration  by 
the  broker  annuls  the  contract.  But  here,  the  bought  and 
sold  notes  were  written  on  the  same  sheet  of  paper,  and  were 
intended  to  apply  to  one  and  the  same  transaotion.  The 
paper  containing  the  contract  for  the  sale  of  the  Bmstum 
and  German  wools,  by  the  plaintiff  to  the  defendanta,  and 
the  purchase  of  the  Spanish  wools  from  the  latter,  formed 
one  document.  The  contract  was  to  operate  by  way  of  bar«- 
ter  or  exchange  of  wools ;  and  corresponding  bought  and 
sold  notes  were  accordingly  made  out  by  the  broker^  and 
ought  to  have  been  delivered  to  each  of  the  contractiag 
parties.  .  The  bought  note  delivered  to  the  plaintiff  has  re^ 
ferenceto  the  sold  note;  and  both  are  precisely  theaameaa 
those  made  out  for  the  defendants,  with  the  exception  of 
the  omission  of  the  words  ** the  1st  qfJuly^^  at  the  end 
of  the  sold  note.  But^  as  those  words  are  inserted  at  the 
end  of  the  bought  note,  they  must  be  taken  to  apply 
equally  to  the  contract  set  out  in  the  sold  note,  and  as 
being  the  day  on  which  the  payment  with  5  per  cent.  di»» 
count  was  to  be  made. — It  has  been  also  objected^  that 
there  has  not  been  such  an  acceptance  of  the  wools  agreed 
to  be  sold  by  the  plaintiff  to  the  defendants,  as  will  take 
the  case  out  of  the  operation  of  the  statute  of  frauds;  but 
on  that  point  I  decline  giving  any  opinion.  It  is  enough 
for  me  to  say,  that  there  was  a  sufficient  contract  in  writ- 
ing to  bind  both  parties;  and,  if  the  subsequent  ratifica- 
tion by  Dutm  constituted  Ebswarth  an  agent,  by  relation; 
duly  authorized  at  the  time  of  the  contract,  as  he  made 
out  for  the  defendants  bought  and  sold  notes  corres** 
ponding  in  terms  with  those  delivered  to  the  plaintiff,  his 
entering  it  in  his  contract  book  was  not  necessary  to  com* 
plete  the  contract ;  neither  was  it  essential  to  its  validity. 
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1988.        LoMilfff  it  h»8  been  contended  that  the  plaintiff  has  re- 
tOBded  the  contract,  or»  in  other  terms,  deprived  himself 
of  any  right  of  action  he  might  have  had  against  the  de- 
fendants for  a  breach  of  contract,  by  the  re-sale  of  the 
wook  which  were  not  delivered  to  the  defendants.    But 
•lach  sale  did  not  take  place  until  after  the  defendants 
had  had  due  notice^  that,  unless  the  amount  due  to  the 
plaintiff  for  the  wools  was  liquidated  before  a  given  day, 
they  would  be  put  up  to  public  sale;  and  that  the  de* 
fendants  would  be  held  respoiisiUe  for  any  balance  that 
might  renudn  due.    The  sale  wa^  beneficial  to  both  par- 
ties ;  and,  if  it  had  not  taken  place,  the  plaintiff  might  hafe 
been  entitled  to  uncover,  to  a  &r  greater  amount,  as  it 
waa  proved  at  the  trial  that  the  market  was  declining  ra- 
pidly at  the  time.     It  has  been  admifeted*  for  the  defend- 
wits,  that,  if  the  commodity  had  been  perishable,  it  nigbt 
have  been  re-sold;  but  it  does  not  appear  that  any  excep- 
tion has  ever  been  made  as  to  such  commodities.  Indeed, 
it  is  very  diflScult  to  say  what  may  be  considered  perish- 
able articles,  and  what  not;  or  whether  the  articles  nuiy  be 
deteriorated  by  change  of  fadiion,  or  by  use.    It  is,  hov« 
ever,  quite  clear  that  price  is  perishable,  if  goods  are  not. 
This  is  proved  by  some  late  speculations  in  the  conmereial 
worlds  which  eventually  turned  out  to  be  mere  gambling 
transactions,  where  we  have  seen  the  price  of  shares  in  public 
companies  fluctuate  ^aily,  if  not  hourly.     Propo'ty  which 
might  be  constdened  as  valuable  on  one  day,  aoight  be  worth 
little  or  nothing  on  the  next;  and,  in  that  respect,  there 
is  no  essential  difference  between  one  commodity  and  an- 
other.   It  is,  therefore,  a  practice  founded  on  good  sense, 
that  a  person  who  has  contracted  for  the  sale  of  an  ar- 
ticle, may,  when  the  party  who  agreed  to  parcbase  re- 
fuses to  complete  his  bargain,  re-sell  it,  and  h(dd  him 
responsible  -for  the  difference  between  the  price  ohtam- 
ed  at  such  sale,  and  that  originally  agreed  to  be  paid. 
The  practice  itself  is  evidence  of  the  law,  and  we  ou 
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not  to  act  contrary  to  it,  unless  some  authority  be  point'^         1^29. 
ed  out.     But  the  cases  to  which  we  have  been  refer- 
red, do  not  appear  to  me  to  apply.      If  the  vendor  of 
goods  insist  on  having  from  the  purchaser  the  price  at 
which  he  contracted  to  dispose  of  them,  and  he  afterwards 
re-sell  them,  he  cannot  maintain  an  action  for  goods  bar- 
gained and  sold;  as,  in  order  to  claim  the  price  agreed 
to  be  given  for  them  by  the  purchaser,  he  must  continue 
to  exercise  a  dominion  over  them*    But,  if  he  sue  the  pur* 
chaser  for  damages  by  reason  of  his  refusal  to  perform 
or  complete  the  contract,  it  is  not  necessary  fbr  him 
to  keep  dominion  over  the  goods;  he  may  allege  that  the 
vendee  had  entered  into  a  contractor  the  pufcfaaseOf  cer*^ 
tahi  articles,  and  that  he  reftisefd  to  perform  it,  in  conse* 
quence  c^f  which  the  goods  were  sold  at  a  less  price  ( 
whereby  he  had  susts^ined  a  damage.    In  such  a  case,  it  is 
not  necessary  that  the  property  should  remain  in  the 
hands  of  the  seller  unchanged  at  the  time  he  coimnences 
his  action  for  damages  for  the  breach  of  contract;  nor  is  it 
necessary  for  him  to  allege  that  fact  in  his  declaration. 
The  practice  of  the  commercial  worid  is  against  it ;  neither 
can  justice  require  it.    In  the  case  of  a  warranty  of  a 
horse,  if  it  turn  out  to  be  unsound,  the  buyer  may  dis-^ 
pose  of  it;  and,  if  he  sell  it  at  a  loss,  he  may  recover 
for  the  breach  of  warranty,  notwithstanding  the  re-sale.  It 
has  been  said,  however,  that  a  re-sale  of  goods  by  the  ven- 
dor is  a  bar  to  an  action  against  the  vendee,  except  in  the 
case  of  goods  sold  by  auction ;  and  that,  in  contracts  enter- 
ed into  by  the  East  India  Company,  the  power  of  re-sale 
in  case  the  seller  refuses  to  perform  his  contract,  is  expressly 
provided  for  (a).     That  condition,  however,  is  introduced 
by  way  of  abundant  caution,  and  to  prevent  disputes,  which 
otherwise  might  continually  arise  at  the  Company's  sales. 
But  it  has  never  been  decided  that  a  re-sale  of  goods  by 

(a)  See  Eagletm  v.  The  East  India  Company,  3  Bos.  &  Pol.  65. 
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1828.         the  vendor,  after  the  purchaser  has  refused  to  complete 
his  purchase,  bars  the  former  from  maintaining  an  action 
against  the  latter  to  recover  damages  for  the  deficiency, 
of  the  price  obtained  for  the  article  on  such  re-sale.    It 
appears  that  the  contrary  has  been  ruled  at  Nisi  Priut. 
Without,  kowerer,  considering  die  opinion  of  a  single  #ttdge, 
hovever  able  he  may  be,  as  an  authority,  we  are  anxious 
to  decide  this  case  on    the  principles  of  convenience 
and  commercial  usage,  which  are  not  inconsistent  idtir 
reason  or  law.     In  doing  this,  we  shall  not  go  beyond 
our  duty,  or  exceed  any  legal  limits.     It  is  most  conre- 
nient,  as  well  as  beneficial,  both  to  the  buyer  and  seller^ 
that,  when  the  one  refuses  to  perform  his  part  of  the  con^ 
tract,  the  other  may  re-sell  the  goods  pontracted  for;  apd 
that  the  party  refusing  should  be  liable  for  the  loss  on  tbe 
re-sale,  if  loss  should  arise.   That  must  always  depend  on 
the  fluctuating  state  of  the  market;  and,  whether  the  sf- 
tide  sold  be  perishable  or  not,  it  may  be  deteriorated  in, 
value  by  being  kept.     Although  the  contract  in  this  case. 
was  efiTected  by  a  broker,  who  was  not  absolutely  SLUihomei 
by^the  defendants  to  enter  into  the  contract  for  them,  at 
the  time  he  did  so ;  yet  as  the  defendants  afterw^s  as- 
sented to  that  contract,  and  actually  received  patt  of  the 
wools  under  it,  we  are  of  opinion,  that  this  rule  must 
be  discharged. 

Rule  discharged. 

(a)  Mr.  Justice  Fork,  bein^  re-     before  the  argameDt,  attd  took  no 
lated  to  oas  of  the  parties,  reHired     part  in  the  deda&on^  the  Court. 
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IN  THE  EXCHEQUER  CHAMBER. 


Lucas,  Esq.,  Thompson,  Esq.)  Davis,  Bull,  LiNaHAMj 
and  EicKE  v.  Nogkells. 

Saturday, 

[In  Error.]  MuyXith, 

J[  HIS  was  an  action  of  trespass,  brought  against  th|&  in  trespan  for 
plaintiffs   in  error  (defendants  >elow)  for  breaking  and,  emSll'g^the*' 
entering  the  ship  of  the  defendant  in  errorYthe  plaintiff  be-  piajntiff '» ship, 
low),  and  seizing  and  taking  certain  goods  ana  merchan*  converting  his 
dizes  then  being  therein.  .     ,       Sidants  jusU-" 

The/r*<  count  of  the  declaration  stated,  that  the  de-  ^rii  of  feri%ci- 
fendants  below,  on  the  1st  January^  1823,. with  force  an4.  «.,to  which  the 
arms,  &c.,  broke  and  entered  a  certain  ship  of  the  plai^r  deinjuridma 
tiff  below,  of  the  value  of  6,000/.,  then  Ijing  in  the  lon^pn .  ^^^^ 
Docks,  and  made  a  great  noise  and  disturbance  in  and  on  and  new-aasjgn- 
board  the  said  ship,  and  stayed  and  continued  therein^  fendants  entered 
making  such  noise  and  disturbance,  for  a  long  space, of  .^o^i^ "the goodi 
time,  to  wit,  for  the  space  of  two  days,  then  next  follgw-  ^^^^^"hoae 
ins,  and  put  and  placed  in  and  on  board  the  said  ship  di-  mentioned  in 

11  1  1  /.       1    1  1  -11.        theplea:— jHifW, 

vers  tackles  and  ropes,  and  fixed  the  same  to  the  said  snip,  that  it  was  com- 
and  broke  open  the  hatchways,  and  greatly  injured^  d^m-  juA^b  to  leave 
aged,  and  spoiled,  the  said  ship,  and  greatly  injured  the  it  to  the  Jury  to 
bold  thereof,  and  seized  and  took  divers  goods  and  mer-  the  goods  were 
chandizes,  to  wit,  three  hundred  casks  of  oil,  one  (lundred  undefthe^rft^ 
bales  of  wool,  twenty  bundles  of  whalebone,  two  casks  of  ^'  whether  die 

'  '  ^  ^  '  ^      execution  was 

seal  skins,  five  casks  of  hides,  &c.,  of  great  value,  to  wit,  resorted  to  as  a 
of  the  value  of  10,000/.,  then  in  the  possession  of  the  plain-  them,  to  evade 
tiff  below,  in  and  on  board  the  said  ship,  and  on  which  fi^jrfll^lJwhich 
said  goods  and  merchandizes  the  plaintiff  below  had  a  lien,  t^ey  would  have 

*  *^  .  been  liable  had 

they  accepted 
them  under  the  bill  of  lading,  and  not  to  efiect  a  levy  by  virtue  of  the  writ. 
A  ship-owner,  by  a  charter-party,  let  his  ship  for  a  year,  to  talce  any  goods  on  board  which  the 
froghter  should  tender,  and  the  freight  was  to  be  paid  ten  days  after  tbe  delivery  of  the  cargo: — Held, 
that  the  owner  bad  sufficient  possession  of  the  ship  to  maintain  trespass  against  wrong-doers  for  enter- 
ing her,  although  he  had  no  lien  on  the  cargo  for  the  freight. 

VOL.  I.  F  F  F 
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1828.  to  the  amount  of  6,000/.,  for  certain  freight  due  to  him 
as  owner  of  the  ship,  and  carried  away  the  said  goods 
and  merchandizes  and  converted  and  disposed  thereof  to 
their  own  use:  by  means  whereof,  the  plaintiif  below 
was  deprived  of  his  lien,  and  the  freight  had  become  and 
was  wholly  lost  to  him.  The  ^^cond  count  was  for  seizing 
and  taking  possession  of  a  certain  other  ahip  or  vessd  of 
the  phdntiff  below,  and  seizing  his  goods  (enumerating 
them,  as  in  the  first  count),  and  carrying  away  the  same, 
and  converting  and  disposing  thereof  to  the  use  of  the  de- 
fendants below.  The  third  count  was  for  seizing,  taking, 
and  carrymg  away  the  goods  of  the  plaintiflF  below,  then 
found  and  being  in  his  ship  or  vessel,  and  converting  and 
disposing  of  the  same  to  the  use  of  the  defendants  below. 

To  this  declaration,  two  of  the  defendants  below,  viz. 
Lucas  and  Thompson,  pleaded  jointly,— ;/?r«<,  not  guilty;— 
and  secondly,  that,  at  and  before  the  time  of  the  supposed 
tcespasses,  they  were  Sheriff  of  Middlesex  4  that  certain 
persons  called  Handle  Hopley,  George  Augustus  Uag- 
ham,  and  Thomas  Lingham,  had  recovei^ed,  by  judgment 
of  the  Court  of  King's  Bench,  against  one  Nathaniel 
Thctrntofh  a  debt  of  ^0,000/.,  and  84^.  ?psts;  that  there- 
upcai  they  had  sued  out  a  writ  of  testatum  fieri  fiMa$ 
against  Thornton,  directed  to  the  Sheriff  of  ABddksSjS, 
returnable  on  Thursday  next  after  the  morrow  of  AU 
Souls,  and  indorsed  to  levy  20,0001.,  besides,  &c;  that 
the  said  writ  being  delivered  to  them  the  said  Lucas  and 
Thompson,  as  such  Sheriff,  to  be  executed,  by  virtac 
thereof,  and  of  a  warrant  duly^made  by  them  to  two  of 
their  oflBicers,  Davis  and  BuU  (two  other  of  the  defend- 
ants below),  the  said  Davis  and  BuU,  before  the  retjiro 
of  the  writ,  entered  the  said  ship,  and  took  in  execution 
the  goods  and  merchandizes  mentioned  in  the  declaratjon, 
being  the  goods  and  merchandizes  of  the  said  Nathaniel 
Thornton,  and  liable  to  be  taken  in  execution  by  virtue  of 
the  said  writ : — and  Ihey  justified  in  the  usual  manner  the 
breaking  open  of  the  hatchways  to  get  at  the  goods,  and 
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fixing  tackle  to  the  ship  for  the  purpose  of  removing         1828. 
them.     The  other  defendants  below,  f>iz.  Davis,  Bull, 
LimgAam,  and  Eicke,  severally  pleaded,  ,first,  not  guilty; 
and  secondly,  Davis  and  BuU  severally  justified  as  She- 
rifPs  officers  acting  under  the  writ  and  warrant;  and  lAng- 
hamj  as  one  of  the  plaihtifFs  in  the  suit  against  Thornton, 
and  as  an  assistant  to  the  oflScers ;  and  Eicke  also  justified 
as  an  assistant.     On  the  pleas  of  not  guilty  respectively, 
the  plaintiff  below  joined  issue ;  and,  to  the  other  pleas, 
after  protesting  the  judgment  and  writ,  replied,  tliat  the* 
defendants  below,  of  their  own  wrong,  and  without  the 
residue  of  the  cause  by  them  in  their  last  pleas  alleged,  com- 
mitted the  said  several  trespasses  in  the  introductory  part 
of  those  pleas  mentioned.     The  plaintiff  below  also  newly 
assigned  that  the  defendants  below,  at  other  times,  and  on 
other  occaalhms,  atld  for  other  purpdses;  than  those  men- 
tioned iti  tbe  pleas,  and  "whh  excessive  and  unnecessary 
force  and  violence,  htok^  ahd  entered'  th6  sftid  ship,  and 
seized j  todk,  and  cmrried  away,  the  said  goods.    On  these* 
replications;  fb^  defcndtints  below  respectively  joined  issue, 
and,  vrith  the  exception  of  Lutas  and  Thompson,  wfio  join- 
ed In  €heir  plea,  pleaded  severally  not  guilty  to  the  new- 
osi^mnent!  on  wHich  plea,  Ulso,  i^sue  was  joined  by  the' 
plamtiffbtelow.    ' 

At  the  trial  of  the  cause,  before  Lord  Tenterden', 
at  Guildhall,  at  the  Sittings  after  Trimty  Term,  1836, 
tfc^'  fact^  appeared  to  be  as  follow : — Tlie  plaintiff  be- 
low was  sole  owiier  of  the  ship  Emerald,  the  ship  in  the 
declaration  mentioned,  on  board  of  which  the  goods' 
^verc  seized.  On  the  8th  August,  1822,  a  charter-party 
was  duly  executed  at  Port  Jackson,  New  South  Wales, 
between  the  plaintiff  below,  by  his  son,  an  agent  duly 
authorized  in  that  behalf  and  acting  under  a  power  of 
attorney,  and  William  Elliott,  the  master  of  the  vessel, 
and  Nathaniel  Thornton,  hy  which  (after  reciting  a  former 
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1828^      charter-party,  bearing  date  Oie  IGth^^jwrA  J9^^  l^^?A«* 
the  plaintiff  below,  for  tbe  oopaider#tion»..th0i»i9^  mfw^ 
did  grant  and  let  to  &eight«  aq4  the  said  If^tfMW^^  72ariir 
ion  did  hire  and  take  to  freight,  all  the  sa^d.alup  £#^^ 
for  the  term  of  one  whole  year  certatn,  to  gowq^ie^^ 
the  ^d  day  o{  May  then  next  ensuing,  foid^fidief*  that,  &r 
so  long  a  time  as  he,  Thomton^  should  r^wife,  ;lo  per&m 
the  several  voyages  to  be  made  .as  therein  mentiaii^-; 
and  Thornton  did  thereby  covenant  and  agree  that  be  would 
pay,  for  all  such  time  as  the  ship  should  be. emj^jfed be- 
yond one  year,  at  the  rate  oS  one  guioea  j9^  nqpfter.to^ 
per  month;  and  also^  that  the  parties  hMi.cw^cf^  w' 
agreed,  and  did  consent  and  agree,  to  ptt|  i^n  ePf!  tq  ^ 
determine  that  charter-party,  and  to  enter,  io^a.fresfa^ooe) 
the  plaintiff  helow^ap4  WimfimEUiQU,^emf^t^Xfm^3 
and  severally  covenanted  with  the  jaidiVa^ifff/  ZJifni^^ 
**  that  the  /ihip  should  1^  made  ready^  and  4Ued  si^Af^ 
vided  in  all  req[)ects  fitting  for  s^c^  a  sbij^  if^4i.ifl^l^ 
and  would  r(9ceive  «Qd  t^Hf/t  on  ^os^a^  sii^bvg^fi)^^?^ 
and  other  artic^^si^  «,s .fee,  th^saj^iy^a^mf^ 23Brsftf|. 
should  tender  to  h^in,  tix^^^iOt^Wiuian^  J^i^4fUt,f^i^m^ 
and  wouldf  with  all  oonvenieiftdis|at9^,.p^4^(;eeA4j'¥ii^JP 
Macquarie  Island,  ,and  tber^  take  }fx,»j^^  s^ip^^)!]^  M* 
and  proceed  from  thence  to  SulUve^n's  Cove^  ofid  tJie]C^,iake 
on  board  a  full  cargo,  and  with  all  convenient  speed.pn^ 
ceed  therewith  to  the  port  o(  London;  and^  upqn  tbe^^ip^ 
arrival  th^re,  should  make  a  right  and  tru^  deU^fiysp^ 
discharge  of  her  cargo  to  Thomion  or  his  rfissigi\/^\  siul 
Thornton  covenanted  with  the  plaintiff  below  and  £tt'oMf 
that  he,  T^om^on,  would^  within  ten  dajya  afl^|c  the  de- 
livery of  the  cargo  in  the  port  of  London  to  him  or  hi«  as- 
signs, pay  or  cause  to  be  paid  to  the  plaintiff  belovr«  or 
his  agent,  or  to  EUiottp  as  master  of  tbe  ship,  Ir^ifhtSo^ 
the  use  of  the  said  ship,  at  and  after  the  rate  of  lof*  f,^* 
ling  per  register  ton  j^er;  calendar  inontb^  for  tl;te  ;Ji^  <'f 
the  said  ship  from  tbe  1st  Majf  then,  liis^  past  i^iti)  i^ 
final  discharge  in  the  port  o{  London." 
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On  the  2d  December,  182S,  a  cargo,  consisting  of  oil,         1828. 
#<H>1,  ivhatebone,  skins,  and  hides  (the  goods  in  the  decla- 
nttioit  xi^entioneci),was  shipped  by  Thornton  under  the  char- 
teiSpart^  on  board  the  Emerald,  at  Van  Dieman's  Land, 
ibr  London;  and  EUiott,  the  master,  signed  a  bill  of  lad- 
!ii|^,'iti'ii^bibh  the  cargo  was  described  as  having  been 
AippM  by  THomion  to  be  delivered  at  the  port  of  Lon- 
don  to  Utessrs.  Mopley  ^  Linghams,  or  to  theur  assigns, 
he  o^  tbey  paying  freight  for  the  goods  as  per  charter^ 
with  i^v^age  and  average  accustomed.     On   the  27th 
June,  IBSS,  the  ship,  with  her  cargo,  arrived  in  safety  in 
the  Utet  Thames}  and,  while  she  was  near  Gravesend,  in 
the  doilt^e  of  her  voyage  for  London,  via.  on  that  day,  O. 
AX  Ijin^harh  wertt  oh  board,  inquired  about  the  state  and 
qu^fifyofthe  cargo,  and  received  letters  from  Thornton 
addressed  -  to  ttie^  lirm  of  HojXey  S^  LlngKams.    On  the 
HMti'Mtne^H.  ^I  ZJ/i^A^m  went  to  the  Cburiting-house  of 
th^  l^lattltiff  below,  in  Londlon,  and  said  he  x^anted  the  ship 
W^^otoBriMer^t^ay,  bat  the  plaintiff  below  insisted 
ttikt'iil^  should  g6  iiMo  the  Lcntden  Doek$;  when  Ling- 
^^dto^riodticM'^ne  part  of  thie  bill  of  lading,  and  said  that 
hcwisbeAtoidokat  the  ship*«  irianilest,  and,  on  its  being 
]>rodi2eed,  it  iappeared   thdt  the  goods  were  consigned 
iir  Messrs.  Hojpi^y  ^  Linghams;    on  which  the  plaintiff 
T>dow  (Consented  that  the  ship  should  go  to  Brewer^s 
Quay  to '  discharge,  if  Hopley  %  Linghams  would  pay 
frd^ht  for  the  goods  according  to  the  first  charter-party; 
but  he  afterwards  said,  that,  if  they  would  agree  to  pay  the 
freight  iit  the  lower  rate  mentioned  in  the  second  charter- 
party,  lie  would  consent  to  take  the  freight  at  such  lower 
rite  I  to  which  proposition  Lingham  made  no  answer. 
Afker  the  ship  bad  been  reported  at  the  Custom-house, 
riz.m  tlie  UtJuly,  the  plaintiff  below  informed  Hopley 
that  she  had  been  so  reported;  and  offef ed  to  deliver  the 
ca^go  where  he,  Hopley,  and  his  partners,  the  Ling- 
hams,  ^leksei,  if  they  would  agree  to  pay  the  freight;  but 
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1828.  Hopley  said  he  would  give  no  promise.  Some  alterca- 
tion then  took  place  between  the  plaintiff  below  and  Hop^ 
ley,  when  the  latter  said :  ''  I  will  make  something  of  j<m 
before  I  have  done  with  you."  On  the  2d  Julfft  1823, 
the  writ  of  iesiaium  fieri  facias  mentioned  in  the  pleas, 
was  sued  out  by  Eieke  (one  of  the  defendanta  belbw),  aa 
the  attorney  for  Htppiey  ^  JJnghamM,  to  whom  Th^mkm 
was  considerably  in  debt;  and  the  writ  was  delivered, on 
the  day  it  was  issued,  to  Lucas  and  Thompson  •  (two  other 
of  die  defendants  below),  as  Sheriff  of  Middksex,  «ho 
thereupon  granted  their  warranty  directed  to  Ddvis  and 
Bull  (two  other  of  the  defendants  below),  as  baiHffs  of  tie 
Sheriff,  to  levy  on  the  goods  of  Thamian.  On  the  3d 
July,  Davis  and  Bull  went  on  board  the  ahip,  and  kft  a 
copy  of  the  warrant  with  Elliott ,  the  master^  who  gave  it 
to  the  plaintiff  below.  The  hatches  were  then  bpen,  bst 
the  plaintiff  below  desired -the  master  to  loclk  them  down 
until  further  orders ;  and,  when  told  by  ttie  master  thst  he 
thought  he  was  wrong  in  detaining  the  catgo^  as  the  freight 
was  not  due  until  ten  days  aftier  the  dehvery,  the  plain- 
tiff below  said ''  he  would  be  damned  if  he  oared,**  and  or- 
dered the  master  not  to  suffer  the  cargo  to  be  taken  out 
of  the  ship,  or  aHow  the  use  of  the  tackle  to  dischaige 
her.  On  the  following  day,  viz.  the  4th«/tf/y,  four  of  the 
defendants  below,  vix.  Davis,  Bull,  G.  A.  lAngham,  and 
JEicke,  again  went  on  board  the  ship,  when  Dams  pro- 
duced the  warrant  under  the  writ  in  the  pleas  mention* 
ed  to  the  plaintiff  below,  ^d  Eicke  gave  directions  as  to 
unloading  the  cargo.  The  plaintiff  below  protested 
against  these  proceedings,  and  required  the  defendants 
below  to  leave  the  ship ;  notwithstanding  which,  they  briAe 
open  the  hatches,  which  had  been  closed  according  to 
the  directions  of  the  plaintiff  below,  and  began  to  unload 
the  cargo,  and  continued  to  do  so  until  the  17 th  July,  by 
which  day  the  whole  of  it  was  taken  out,  the  amount  of 
the  sale  of  which  Darts  said,  produced  I,960t 
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Ott  the  4tb  c7ii/y,  Messrs.  Hopley  %  Linghams  present-      ^828.^ 

ed  a  memorial  in  writing  to  the  Comsussioners  of  his  Ma* 

jesty's  Customsi  as  follows: — 

4th  Jw/y,  1823. 

*'  Honourahle  Sirs, — We  have  on  board  the  ship  Enw- 
raid.  Captain  W.  ElUoii,  from  New  South  Wales,  260 
casks  of  train  oil,  which  we  have  paid  duty  on,  and  are 
desiroua  of  landing  at  the  legal  quays.  The  vessel  is 
affpointed  for  the  London  docks,  but  having  no  compel- 
ViUe  goods  on  board,  we  hope  your  Honours  will  be 
pleased  to  direct  officers  to  be  appointed  to  the  legal 
4iisorBabo.    We  remain,  &c.      Hopley  %  Linghams.'^ 

On  the  same  day,  EUioU,  the  master,  made  two  sepe- 

rate  affidavits^  that .  the  cargo  of  oil  and  whaUbone  was 

British  property;  an4,  to  the  papers  <m. which  these  affi- 

daifsUs  wese  written,  were  annexed  two  others  by  71  Ling- 

homy -y^ho,  for  self  and  co-importers,  deposed,  to  the  best 

of  hia  knowledge  and  belief,  that  the  cargo  was  British 

property.    No  auction-duty  being  payable  on  the  first  sale 

by  the  importer  of  the  oil,  Hopley  ^  Linghams,  on  the  7th 

August,  annexed  to  a  catalogue  for  sale  by  public  auction 

of  (among  other  things)  the  oil,  part  of  the  cargo,  the  fol- 

loiving  certificate : — 

London,  7th  August,  1823. 

**  This  is  to  certify,  that  the  under-mentioned  lots,  in- 
cluded in  Mes&iieurs.  Aylwyn  %  Co.'s  public  sale  this  day 
at  Garraways  Coffee  House,  have  been  imported  within 
twelve  months  from  this  date,  and  have  not  been  previ- 
ously sold  or  parted  with,  and  that  this  is  the  first  sale 

^^^^'  Hopley  ^  Linghams^ 

They  also  addressed  a  note  to  the  auctioneer,  as  fol- 
lows:— 

London,  7th  August,  1823. 

"  Mr.  John  Aylwin. — We  appoint  you  to  buy  for  our 
account  this  day,  at  Messrs.  Aylwin  %  Co.'s  pubUc  sale. 


Ufi8.       A^ifa^ios  ifif>^i  rat)  tii«^  T^o$«  imiiexA^  .be««M»^ 

"  I  accept  the  above. 

t/oAn  Aylwtn.  . 

Theae  two  latter  iastnivieiits  wein^  leA^  by  tiMij^  | 
Lulg/^m>  attibe  £:«m^  Q^ir»  f»d.thei..g0ods7i¥ec«[^. 
up  to  sale  by  auction,  under  d|6ici4i9ectkn«  oxk^  mi. 
IthtAngtt^  theSheriff  being  i^vb^slytiidemnifi^ 
H^plev  #  li^hflms  in  vecf0^  itf  ,any  dUb^g  dqae  wd^ 
tW  writ  and  wk»r«pt» 

.Jb^  Lord  Cl^ief  Justice^  lUler  detaiHrig^  Ite  end^boe 
addiiaed  m  b^tb.^dMi  ata^  lo4b^.Jory,ithatiie  tm<tf 
opuMOo.  |tfa4iill)9wpo8a^3ioH  af  .^abip.  jpemaMMii  te  Ae 
p^tifC  balciM», :  Aod  that  (be  qMatiunot  for/ tbab  ontfiibr^ 
ati$Qi  wasy  wbatiier  tiie  goola  v«»  aeaUj.  and^iartd^/Mffiak* 
ea^  y(r(Mi«Fthe.wi3liaf  Metotaimr-tifir^ 
tI|Q,vier0fcl4Oi^|it(4o  b0for  tb^dpfoidwta  )>a}air^^iar#irbar>^ 
th^r  ifae  eseoMtioA  ^aabad  reapu^^e.to.mfijrdly  as^.a;p$ji»iir 
to^wbla  t|i,e defendant i4a0iaito  and bi?.piartners»  '^k^' 
Wjeprf^.tf^  coneigneest  t»  takelbe  goods^  andtp  g9t» pos- 
session of  tbeEia  atid  land  tbem*  a^Jaoiportcirs,  irithoiltatd^- 
jectfag  tbi^selvasto  tb&  claim  or^  qu^s4«^  Jthnt.miKb^ 
have  arisen  if  they  had  accepted  them  luider  the  bjftf>t 
lading — in  which  latter  case  the  verdict  ought  to  be  for  the 
plwIJff  belotw;  mherai^pon  the.  counsel  on,  t)^  W^i^^ 
the;  defendants  balow  i|i|}ei:poae4r>and  objjacted— ;^4^Ltiiat 
th^  question  §0  proposed  by  ^h^  Lord  Chief  Jusj^ee  for:  the  • 
consideration  of  the  Jury,  was  not  pjpexi  for  tbJ^.CQQside^ 
ation  Juppq  the  ploa4ing8  in  fi^e  cause;  .for,  thfl»  if  tl^tfjs 
were  ground  for  imputing  fraud,   it  ought  to  have. been 
specially  replied | — 'and,  secondly ^  thatnqnoof  tb^ coonCs 
in  the  declaration  had  been  proved ;  and  that  the  Loid 
Chief  Justice  ought  to  direct  and  charge  the  Jury,  upon  the 
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e^Meoee  so  |yrodiic(ed  as  aforesaid ,  that  tfae  possession  of  _^^^^ 
the  ship  was  not,  at  the  time  of  the  entering  of  the  same 
1^  Ae  ddfendattta  beto#,  by  law  Tested  in  the  plaintiff  be- 
low, a^  Ibat  ^e  plaintiff  below  had  no  lien  on  the  goods, 
and,  consequently,  that  the  plaintiff  below  was  not  compe- 
tent to  noaintain  the  action :  but  from  these  objections  the 
Chief  Justice  dissented ;  and  the  Jury  found  a  verdict  for 
tI|epliBi«rtiff  below,  on  the  several  issues,  with  1,950/.  da- 
mageir.^-^A  bill  of  exceptions  was  then  tendered  to  the 
Lord  Chief  Justice,  which  he  sealed. 

<  T%e  questions  proposed  fbr  argument  in  this  Court 
w«ib-^rsi,  wfaetber  the  j^intiff  below  had,  notwidi- 
standing  the  charter-party,  sufficient  possession  of  the 
ship  to  enable  him  to  maintain  an  action  of  trespass; — se^ 
caM%v  wfaedier  he  1^  ^  1*^^  on  the  goods  seized,*  in  re- 
8^e<«  of  which  he  cxkild  sue  in  trespass  fbr  an  iBegal  sen 
zQTO  «f  llicna^'^and,  lastlff,  whether,  upon  the  pleadings 
in^MKumsey  it  was  compeSent  to  the  Lord  Chief  Justice 
to  ieavife  it  to  the  Jury  to  aay,  ivliedi^  the  goods  were  bo* 
ntf^jEdrtsktu^uiidbrthe  imrof  exeeation,  or  whether  Aat 
waa^ftsMtedto  n^reflf  ai  a  col6ur"fer  taking  them,  and 
not  f<brthe^purpose  of  effe^ng  d  levy  uti#«r  and  by  virtue 
of  ilMe  elteoatien,  but  With  a  view  to  land  them,  without 
sttk^Alig  Hhpley  f  Linghams,  three  of  the  defend- 
ants below,  to  die  ^lairn  of  the  plaintiff  below  for  freight. 

'The  c&seVrame  on  for  argument  on  a  former  day  in  this 
TWm. 

'Mt.  rL  P&UMk,  for  the  defendtats  below  (plaintiffs  in  et- 
r<^.— J  Although  it  might  be  contended  that  the  phuitiffbe- 
\6^  (rffeiendant  in  erroi^  had  parted  with  the  possession  of  the 
ship  by  the  words  of  gnrtfil  contained  in  the  charter-party,  ac- 
cotdiiig  to  the  cases  o( James  Y.Jones(fl)f  Frazerv.Marsh  (6), 

' '  \a)  iJ  fcp.  Rep.  27.  '        C^)  ^3  East,  238. 
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was.  The  MaHer  of  the  Tru^y  House  v.  Cfarite  (a),  HtUUm  v, 
Bragg  (b),  and  Parish  y.  Crawford  {e)\  yet,  according  to 
the  later  decisions  of  SaviUe  v.  Campion  (<')«  and  Ckif- 
tie  V,  Levis  (tf),  it  may  be  conceded  to  the  plaintiff  be- 
low, that  he  had  a  sufficient  right  of  posaession  of  tke 
ship  to  maintain  an  actbn  of  trespass  tot  nominal  dam- 
Ages  against  wrongndoers, — ^With  respect  to  the  secood 
questioq,  viz.^  whether  the  plaintifF  belov  had  a  lien  aa 
the  goods  in  respect  of  which  he  could  sue  in  tr^pass 
lor  an  illegal  seizure,  that  can  only  apply  to  the  reduction 
pf  dam<^ges«  But  he  had  no  lien,  as,^  by  the  terms  of  the 
chavter^^paxty,  the  freight  was  not  payable  until  t^  da;i 
after  the  delivery  of  the  cargo  at  the.  port  of  L^eion^ 
This  case,  therefore,  fidls  within,  die  principle  £aitablitM 
in  Huiton  y»  Bragg,  vur.  that  an  agreement  by  a  party  to 
give  credit,  amounts  to  a  waiver  of  his  lien;  and  in ibatf 
Y«  MihkeU(f)t  where,  a  sbip-wright  in  tfae  river  TJumei 
having  taken  a  ship  into  liis  dock  to  repair,. and  sothiog 
wos  said  as  ip  the  timeior  mode  of  payment  until  the  re- 
pnirs  were,  completedj  credit  being  given  by  the  usage 
of  the  trade,  to  the  ship-owner  in  aueh  cases,  liord  EIr 
lenbqrough  held,  that  the  ship-wright  had  no  lien  on 
the. ship,  saying,  that  "  alien  la  wholly  inconsistent  with 
,^  dealing  on  credit*  and  can  only  subaist  where  pay- 
ment is  to  be  made  in  ready  money,  or  there  is  a  bargain 
th^t  security  shall  be  given  the  moment  the  work  is 
completed.*'  In  Abbott  on  Shipping,  it  is  said,  that  {g) 
a  lien  may  be  extended,  or  wholly  excluded,  by  particu- 
lar contract,  or  special  circumstances.  But,  in  this  case, 
tb^  last  is  the  only  material  question,  viz.,  whether  it 


(a)  4  Mail,  &  Selw.  288.  («)  5  B.  Moore,  211;  S.  C  2 

(b)  2Marsh. 339;  5.  C. 7Taunt.  Brod.  &  Bmg,  410. 
14*  (/)4CaiDp.  146. 

(c)  2Str.l251.  (g)  5th  Edit.  171. 
(^)2Barn.  &  Ald.503. 
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was  compeUmt  to  the  Lord  Chief  Justice  to  leave  it  to         1828. 
the  Jury  to  say  whether  the  goods  were  bond  fide  taken 
undei*  the  writ,  or  whether  the  execution  was  colourable, 
^wth  a  tiew  to  land  the  goods  withont  subjecting  the 
plainrtiffis  in  the  execution  to  the  claim  which  might  have 
sRisexr  to  the  plaintiff  below,  as  owner  of  the  ship,  in  case 
the  goods  had  be^n  accepted  under  the  Inll  of  lading. 
•Where  a  party  has  obtained  a  judgment,  and  a  writ  of  execu- 
tion ha3  been  x^golarly  sued  out  thereon,  under  which  the 
goods  of  the  debtor  are  taken  and  sold,  it  is  not  competent 
to  a  3vcty  to  say  that  such  wrtt  was  sued  oiit  for  any  other 
piUrpose  thah  that  of  satisfying  the  debt  due  to  the  creditor ; 
and  Ih^  party  at  whose  instance  it  was  issued  is  not  fio  be 
made  a  trespasser,  nor  those  who  assist  him  in  the  execution 
of  the  -writ,  wrong-doers,  by  relation;  neither  is  the  motive 
with  which  it  was  sued  out  traversable  in  pleading.    Here, 
the  judgment,  the  writ,  and  the  warrant  to  the  officers,  as 
well  ai^  that  the  goods  seized  belonged  to  Thomi6n^  at^ 
falct»  admitted  on  the  record.    The  Sheriff  and  his  offi- 
cers "were  armed  with  a  legal  authority  to  seize  the  goods, 
and  were  protected  by  the  writ.    The  motive  or  intent 
with   which    the  writ  was  issued  cannot  be  traversed. 
It  1va6  the  province  of  the  Jury  to  find  the  fact  alone, 
not  the  intention;  and  even  if  the  defendants  below  had 
avowed  other  motives  for   the  seizure  than  the  execu- 
tion of  the  writ,  as  they  proceeded  under  it,  they  were 
fully  justified  in  what  they  did.     In  Crowther  v.  Rams- 
bottom  {a),  it  was  decided,  that,  in  trespass  for  breaking 
and  entering  the  plaintiff's  close,  and  taking  his  goods, 
the  defendant  might  justify  under  a  sufficient  legal  process, 
if  he  had  it  in  fact  at  the  time;  although  he  declared,  at  the 
time,  that  he  entered  for  another  cause.  There,  the  plaintiff 
brought  trespass  against  the  defendants  for  breaking  and 
entering  his  cow-house,  taking  away  three  cows,  and  convert- 
er; 7  Ton n  Rep.  654. 


ttg  theta  to  tlidr  ttwn  tide;  atid'thte  defttidtints  jtisfSed 
tinder  a  vnit  of  jiisfkies  to  comptA  five  plaMtiff^s  appear. 
knee  alt  acotintjr  couft;  Atn!  that/he  httVing^appeflerd, 
tlie  cattle  were  re-del?tered  to  him.  The  pkintiff  ift  lib 
l^pHeaibn,  'admitted  that  tht'^rk  btJwHkiei  Isisttri 
mdd  Hfbrmd,  baft  alleged  ihhk  the  defendaiits,  ef  Mi 
own' "wrong,  and  WiAout  the  residue  of  the  ' cause  by 
them  {!>le;ided;  broke  and  entered  the  ebw^hbtisej  imd  tod 
■and  drove  nway  the  cattle,  tod  delafaied  the  iikalil^ey  aa  stat- 
ed m  the  d^Iaratioh:  an  which  isMi^  ^Bit  jdkieA'.  Attbe 
trial,  if  appeared  to  be  the  ustiail  pi^actlce  of  theeounly 
fcobt*'io  attach  the  party,  \h  orftferto  Kiotai^rah  a^pwr- 
klSct,  by  any  taiall  chattel,  ah^  to  retumit  6d  payitfeiit  of 
«if:  4cf.,  which  was  considered  by  the  lJfl^{^'  i>f  th^  codhty 
^oiirtkA^aff  appearahtfe/dfnd  in^tltr^  Wi^  niikdti  ittXk^i- 
ly:  ftd^ikpp^^d;ttiat,%b^U^Hiit^^ 
^ofthe  defehdanls  baBJ^hit  hewas^^yiieriffTs  offlodr*,  ihHwifi 
fcbmie  ibr  the  cows  frt*  7fc  debt  tod  Sfc  costs^*,  and  aMiba^, 
on  the  same  ^day  tU^  cattle  weie^  t^k^,  tlie  p^^Ahtir^fti- 
tbtikey'appIted  tb  tH^  deltodkhlb,  toff^t^frdet«l«».6£, 
tod  demanded  to  hate -the -dowairfefWeii;  yetthcy  wiire 
kiept'fbifr  days/ •  after  they  Wert' taken.  On  «iW  te«- 
aiende,  ft  waii  l\6ft'<o  the  Jiny  to  say;'wliet6er'thedefe* 
aht»  entered  for  (fefe  Afere  piirpos^  of  compelling  anap- 
peartoce,  or  whether  for  tlie  '|^r)|)6se  of  irompelHtig  Uc 
plainfiff  to  pay  the  debt^  and  co^i. '  The* Jirry  fturid  t 
terdict  for'thi  ^filahitiff ;  ahd.  On  ft  motioh  %eing  rfter- 
Warda  made  for  a  new  trial,'  Lord  KenifonieStet  ttpaaieA, 
siiSf,  '*^I  never  tinderctood  tbat  a  tnan  was  obFged  tojns- 
'tiff  n  distress  fot*  the'cause  which  he  happen^  to  aks^  ^ 
the  fiiAe  it  was  made.  If  he  can  thkvr  thit  he  had  i  J^' 
JUfiflflfcationforv^httthi^aid,  that  fe  snffident. '  AtnafiD«y 
diatrtoi-fdr  rerit,  anM  avow  for  heriot-servfce.  ^o#iWc,5t 
appear^  Ait  thef  d'efendAntfe  were  ju^tiRrf,  toder^Kepro- 
cess  of  the  county  court,  in  entering  upon  the  plaintiffs 
taking  hitf  ^oOds,  ih  6Vdfer  td  compel  an  apjifearkiiccj  and 
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Ju^, to  iiSjTtf  wbi<)|tU^  *ey  ^teyed  |lw  ti^aior.^ifte,.qtbfir 
qii4eritbQ,ifrj^t  ,4i|d  wawwuti,  tl>e.|wwpo^.)W.w^i?4  Mr?)t]i 

E^ parte  Wilin:(mia^.s^j^pt\i^ii^  ^[ns  in#4^. tp  ^npj^- 
4^d^.  a  ^cqmni^ion  of  baokrupl;^.piV/tIie  grQi;g4  ^bf^it 
VM  ta|(en  out  &r  the  purpose,  of  dissolyUig  ft  p4^tp;i|eri;b^p, 
fi»  figr  as  rcjgardec)  tJb^  poUtiQiier;  Md'th^  Vic^  (^banpcU^ 
4liidf  "  A  cqwiiwipn J3,  iq«  qi3Mified,»w^,i  a  l^eg^l  rjgbfc 
Ufe  ^  wtioo^ioid.Coiirt^.gfii^^tiGfsr  hftv^  nO  conc^iejtb 
(be.  xnQtiTi^q.pf  parties  wbp^  ai^yert  ^.l^gi^xigbt*!*    ,Bi^  tbp 

6q«a»i^i9piw?»eJj^.piQJlH.,Th^lW|W  t^^^  S,. 

fpK  m  aal9a^ljt .  mA,  vpun^ing!  9md,  fiJse .  jinp^ispwifiiil^  tl^e 

dcfcp4mt^  m,.tQ  ^  fojg^ai>d,ai?WiWJw^ 

.?Wtffli|l/:y;.  ^nd^Mtathp j^ai/ili;!^ ^f  Off  ^/^Aff' -^P JW^iJ- 

fied  if  tMJjiul^  jtUe  aj^qri^y.^crf  .^  ^^»or4  flf  .)ibe>(^!egg, 

.%« njal-|i|5fKj(lii(9^b^^  b}B»IflrpflPS»W.of,^j4lf»- 

,^^4^    Tb^  pl^Wi)^ J^qsJied^  t^at, tliQ  ^fcfg^^^^.  .«ff^  Ji^- 

fi4§^,fXnfdf  th^.^$^^uiXpaisq^^^fi\kRt.l^^  tb{p 

.«;^tbQrity  9et  fortbJn  ik^  .pleaj.and,  upon  depiwrer^^i^ 

Tj^licatiqn  W9»  held  ill;  and  XfOrd  .(^Uef  Ju$tip(&  Zfof^  said: 

''  Suppo^  jQoe  l^is.  a  legal  and  an  illegal ^arran^,  and  ai;- 

ircRtalqr  yirti^e  of;ihe  illegal  warr^ntvyejb  be, may  ju^Uiy  by 

.?i]^e  of  tbe, legal  one;  fyr,  it.is not. what  bededaires^  b.ut 

tber  ^utbonty.wbjlf^b  he  ihas^f  is.  his  J\;stifip^icm«    If  oiip 

distrain  for. an  unjvistifiable  cause,  yet  vbeii  he  icomf^.to 

^y/om,  be  J^eed  mt  imi^t.  on  the  c^uaefpit  which  be  bj^d 

fdifrOrabied^  but  may  juftify  for,  ai?y  legal  c^ufe,  a^i.&r  r^i^ 

acrear^.  though  be-distrain  for  somei  other  xu^u^e t. and  tbp 

^au^ifoir  ^ich  the  dU'^esa  j^  truth  iara,8,  is  .pot  tra,¥ersfi^ 

ble.;  hviri^  ^tmer^Jaihe  proper  plea.? .  T^hat  is  war^ 

'I ,  ■ ,    .        .  ■  , 
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1828.         ranted  by  Butler  and  Barkers  case,  where  it  was  resolv- 
ed (a),  **  that,  if  a  man  take  a  distress  for  one  thing,  yet, 
when  he  conies  into  a  Court  of  record,  he  may  avow  for 
what  thing  he  pleases."    From  these  authorities,  it  is  quite 
clear,  that  the  motives  of  a  party  acting  under  a  legal  au- 
thority cannot  be  questioned;  neither  can  they  be  left  to 
a  Jury :  and  it  necessarily  follows,  that,  where  die  jastifi- 
cation  is  legal,  and  put  clearly  on  the  record,  the  inten- 
tion of  the  party  cannot  i>e  traversed,  nor  can  an  ob- 
jection be  raised  by  demurrer.     Here,   therefore,  the 
judgment,  writ,  and  warrant,  having  been  set  out  oii 
the  face  of  the  pleas,  those  who  acted  under  the  wa^ 
rant  cannot  be  presumed  to  have  seised  the  goods  with 
a  fraudulent  intent*     At  all  evients,  the  sheriff  and  bis 
officers,  who  acted  under  and  in  obedience  to  the  writ  and 
warrant,  are  dearly  protected.    There  is  a  raanilbstdis* 
tmctioa  between  rightis  deprived  from  law,  and  th«ie  fbund^ 
cd  on  oontraota  or  agreementa*    The  latter  nay  be  ktt^ 
quired  into,  as  in*  the  case  of  a  right  of  way,  wh^re  the 
party  <ciaiming  an  unqualified,  has  a<  mete  qualified  ^r  re- 
stricted rtght;  but,  if  a  legal  authority  exist,  the  right  or 
motive  under  which  the  party  acts,'  camiot  be  questioned 
or  disputed.    If  a  debt  be  owing  to  a  creditor,  faeibtobifi 
remedy  toreeover  it  by  action,  anidvif  it  amount  toaibail** 
able  sum,  be  may  arrest  hift  debtor;  but  it  cannot  be  s^id 
that  he  was  actUaied  by  malice^  although  his  taldvig  die 
body  of  the  debtor  tkiigbt  not  have  beetf  reqtiistte  to  the 
obtaining  of  his  debt.     So,  if  an  offence  be  d>ihmitte(f,- 
the  offtlnder  may  be  prosecuted ;  and,  altliOdgh  the  pro- 
secutor may  be  actuated  by  motives  the.  most  YirkHe* 
tfve  and   oppressive,    stilly  .bis  nsotivss    caiinot^  be  in- 
quired into,  if  he  had  a  legal  right,  or  even  a' probable 
cttuse,   to  prosecute.     Everyone  i$  presumed  to  kaoflr 
the  law;  and  where  a  party  acts  under  process  sftnction- 

(a^  3  Rep.  26. 
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ed  by  it,  his  protection  is  absolute.  If  the  intent^  in  1828. 
a  case  of  this  description,  could  form  a  subject  for  the 
consideration  of  a  Jury,  it  would  seriously  aiFect,  as  wdl 
the  rights  of  individuals,  as  those  of  sheriffs  and  other 
officers  acting  under  process,  who  might  thereby  uncon^, 
sciously  be  made  trespassers,  although  clothed  with.  the. 
highest  legal  authority. 

Mr.  Campbell^  conirh. — It  having  been  admitted  that, 
the  plaintiff  in  error  had  a  sufficient  possession  of  the  ship, 
at  the  time  of  the  seizure  of  the  goods  in  question,  to  en- 
title him  to  maintain  trespass,  whether  he  had  a  lien  on 
them  or  not  is  a  mere  secondary  consideration,  and  does 
not  affect  the  merits  of  the  case.  The  main  and  only 
remaining  point  then,  is,  whether,  on  the  pleadings  in  tlm 
cauae,  it  was  competent  to  the  Lord  Chief  Justice  who , 
pve^ided  at  the  trial  to  leave  it  to  the  Jury  to  say  whe- 
ther the  goods  were  bond  fide  taken  under  the  execi|tion» 
or  whether  they  were  taken  colourably,  and  not  with  a  view 
to  effect  a  levy  by. virtue  of  the  writ'  The  defc^ndants 
belov  averred,  in  their  plfAS,  that  tbey  seized^  the. good s> 
and  sold  them  undei?  the  execution.  Wbeiiier  they  did  so 
or. not  might  eithec  have  been  traversed  or  disprovled« 
The  plaintiff  below,  by  his  replicadon,  admitted  that  the 
HPtbad  been  sued  out  on  the  judgment  against  Thornton^ 
aii4'  that. the  warrant  had  been  delivered  to  the  officers  of 
the  sheriff  to  be  executed ;  but  they  alleged  that  the  defen* 
dants  belpWj  of  their  own  wrong,  and  without  the  rosidue 
of  the  cause  by  them  in  their  plea  alleged,  committed  the 
trespasses  complained  of.  The  traverse  was  of  a  mere  mat* 
ter  of  fact»  viz*  whether  the  defendants  below,  although  - 
armed  with  a  writ,  acted  under  it  or  not.  But  the  new- 
assignment  is  a  complete  answer  to  the  objection,  as  it 
contained  an  express  allegation  that  the  defendants  be- 
low entered  the  ship  and  took  the  goods  for  other  purposes 
than  those  mentioned  in  the  pleas ;  and  on  this  issue  was 


796  CASES  IN  EASTER  TERM, 

1828.  joined.  This  clearly  was  not  a  traverse  of  tnotive  or  in- 
tent, but  of  fact  So,  the  question  of  intent  was  not  left 
to  the  Jury;  but  only  whether  the  goods  were  bomd^fide 
taken  under  the  execution,  or  whether  it  was  had  reooone 
to  merely  to  enable  Messrs.  Hopley  Sf  Linghams,  the 
consignees,  to  take  the  goods  and  land  them  as  importers, 
without  subjecting  themselves  to  the  claim  that  might  have 
arisen,  if  they  had  accepted  them  under  the  bill  of  lading. 
Although  parties  may  ostensibly  act  under  process  of  law ; 
yet,  the  Court  may  inquire  whether  such  process  has  been 
sued  out  colourably  and  with  a  view  to  fraud.  If  this  had 
been  a  fair  and  honest  transaction,  the  defendants  below 
would  have  proceeded  to  levy  the  debt  according  to  the  ex- 
igency of  the  writ,  and  would  have  endeavoured  to  obtain 
the  best  price  for  the  execution-creditors,  by  the  sale  of  the 
goods ;  but,  instead  of  this,  the  goods  were  handed  over  to 
Hopley  %  UnghamSf  not  as  creditors,  but  as  importers; 
which  was  altogether  beside  the  purpose  for  which  the 
writ  was  issued.  It  is,  therefore,  clear,  that  the  seisiHe 
was  made  with  a  fraudulent  intent,  rur.  to  enable  Hopley 
^  lAnghamM  to  evade  the  claim  of  the  plaintiff  below  for 
freight,  under  the  pretext  of  seizing  the  goods  in  execu* 
tion.  All  the  cases  cited  for  the  defendants  below  are 
distinguishable  from  the  present,  as  the  parties  acted 
bond  fide  under  legal  process.  Crowiher  v.  RamsboUom 
merely  establishes  the  principle,  that,  if  a  party  act  under 
legal  process,  he.  is  protected,  although  he  allege  that  he 
makes  the  seizure  for  another  cause.  Here,  however,  the 
defendants  in  error  professed  to  act  under  the  warranty 
although,  in  point  of  fact,  they  did  not  do  so. 

Mr.  F.  PoUocJc,  in  reply.— The  phuntiff  below  had  not, 
at  the  time  of  the  seizure,  such  a  property  in  the  goods 
as  to  protect  them  from  being  taken  in  execution;  nor 
had  he  a  lien  on  them  for  freight,  either  under  the  char- 
ter-party, or  by  virtue  of  the  bills  of  lading,  as  the  freight 
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WHS  HOC  payftble  ttn^Heh  days  after  the  delivery  of  th^         16219^ 
CBotgo.    "Thd  }>hiintiff%<e)ti^  ooald  onty  clttim  ftuch  freight 
agaimit  tb^  ctiitfteter,   T/tornton.     !n  Mooriam  r.  Ay- 
f^^^'^a),  where  A'^hip  wfts  chartered^  on  a  voyage  out  and 
llMne,  Ibr'a  specified  thne/  at  a  certain  rate  of  payment  Ofi 
lif6>tlome<vrard  cargo  in  full  for  tlie  hire  of 'the  ^hip  fbr  such 
Htne,  tb'be  paid  in  part 'by  an  advance  on  the  ship*8  clearing 
&r  th^  btitwArd  voyage,  and  t!te  rest,  on  her  return,  By 
billa  payaUe'  af  a  future  day;'  and  on  loading  the  home* 
waM  i^argo,  a  bill  of  kdtngwas  signed  to  deliver  the  goods 
16  the  chhrterers  or  their  assigns,  he  or  they  paying  freight 
Ibr  the  goods  as  per  charter-party; — it  was  held  that  the 
indorsees  of  the  biH  of  lading  for  a  valuable  conslderatioii 
Were  not  liable  to  the^o^ner  of  the  ship  on  an  implied  eu'^ 
intmpsttto  pay  the  freight;  arising  out  ofthe  ree6t)pt  of  tb^ 
gb6dr  tinder  the  -  bill  6f  lading.     IIP  partlie^  ^  g^ty  of  ad 
abose  of  process,  the  injured  may  have  redreesV  by  making 
a  pro)^  i&ppficsrtion  id  tbe  Court  from  whlcft  th^'pn^ctisft 
issiied;  but;  where  a  party  I9  armed  wH9i  a  legal  authority^ 
itimtst  b^  presumed  thdt  he  adied  under  il;  and,  ho^eve# 
tepi^6(yenBibIe  MsconduMmay  be^  bis*  motive  cannot  be'ln^^ 
quir^  into;  nor  can  he  be  made  atreapasser:  and|  herC) 
as  tbe  goods  were  seized  by  officers  having  a  writ  and  war-^ 
i«Rt,  it  cisnnot  be' assumed  that  they  were  not  taken  under 
tile  execution.    The  only  irregularity  was,  in  causing  tbem 
to  be  transferred  td  tbe  credHors  at  whose  suit  the  writ  was 
issued/  instead  of  selling  theiri  in  the  first  instance.    At  all 
events,  if  there  were  any  ground  to  impute  ftwid  to  the  de* 
feadonts  bek>w,  it  shomld  hiivebeenr  replied  specially,  mA 
have  appeared-on  tbe  face  of  the  record ;  but,  as  the  plead** 
ings  are  framed,  the  legality  of  the  seizlire  under  the  ex- 
ecution cannot  be  disputed.  ^^^  ^^^  ^^^ 

(fl)  2Maa.&Schv.  a03. 
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1828.  Lord  Chief  Justice  Best,  now  delivered  the  judgment 

of  the  Court  as  follows:— The  bill  of  exceptions  raises 
three  questions  for  our  decision. — Firsts  was  it  competent 
to  the  Chief  Justice,  on  the  pleadings  in  this  cause,  to 
leave  it  to  the  Jury  to  say  whether  the  goods  were 
really  and  bondjide  taken  by  virtue  of  the  writ  of  exe- 
cution, or  whether  the  execution  was  had  recourse  to, 
merely  as  a  colour  to  enable  the  defendants,  Hopley  % 
LinghamSf  to  get  possession  of  and  land  the  goods  as 
importers,  without  subjecting  themselves  to  the  claim  that 
might  have  arisen  if  they  had  accepted  them  under  the 
bill  of  lading. — Secondly,  whether  the  plaintiff  below  had 
such  a  possession  of  the  ship  as  would  enable  him  to 
maintain  trespass. — Thirdly ,  whether  the  plaintiff  below 
had  any  lien  on  the  goods  for  the  freight  due  for  bringing 
them  from  Van  Diemaris  Lcmd  to  London. 

The  Counsel  for  the  plaintiffs  in  error  very  properly 
declined  arguing  the  second  question. 

The  charter-party  by  which  the  ship  was  let  to  freight, 
contained  no  terms  conveying  to  the  charterer  the  posses- 
sion of  the  ship.  It  was  a  covenant  that  the  master  would 
bring  in  her  all  the  goods  that  she  was  capable  of  carrying. 
As  the  freight  was  by  the  bill  of  lading  made  payable  ac- 
cording to  the  terms  of  the  charter-party,  and  as  by  the 
charter-party  no  freight  was  due  until  ten  days  after  the  de- 
livery of  the  cargo,  we  think  that  the  plaintiff  below  had 
not  a  lien  on  the  cargo  for  the  freight.  But,  although  the 
plaintiff  below  had  no  lien,  and  although  Hopley  ^  Ling^ 
hams  were  entitled  to  have  the  cargo  delivered  to  them 
under  the  bill  of  lading,  yet  they  had  no  right  to  take  it 
by  force,  without  producing  the  bill  of  lading,  and  so  avoid 
acceding  to  the  condition  on  which  the  cargo  could  be 
claimed  under  the  bill  of  lading,  vix,  that  of  becoming 
responsible  for  the  payment  of  the  freight  according  to 
the  terms  of  the  charter-party.     The  special  property 
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which  the  plaintiff  below  had  in  the  cargo,  was  sufficient         1828. 
to  support  an  action  of  trespass  against  those  who  took  it 
from  him  without  authority  fjrom  the  owner. 

The  circuiDstance  of  the  plaintiff  below  having  no  lien, 
could  only  operate  in  reduction  of  damages;  and  this  was 
not  the  ground  on  which  the  Chief  Justice's  direction  was 
excepted  to.  But  the  want  of  lien  in  the  plaintiff  below, 
as  the  freight  would  not  become  due  from  Hapley  %  Ling^ 
hams  until  ten  days  after  they  had  taken  the  cargo  if  they 
had  claimed  it  under  the  bill  of  lading,  could  not  have  such 
an  effect  on  the  amount  of  damages  as  to  render  it  proper 
to  send  the  case  to  another  trial. 

The  exception  on  which  the  first  question  is  raised,  ap- 
plied to  the  pleadings  in  the  cause ;  but  the  Counsel  for  the 
plaintiffs  in  error  has  insisted,  in  his  argument  before  this 
Court,  that,  as  they  had  a  writ  which  would  justify  their  en- 
tering the  ship  and  taking  the  cargo,  it  would  not  have  been 
competent  to  the  Chief  Justice,  whatever  pleadings  had 
been  on  the  record,  to  direct  the  Jury  to  inquire  whether 
or  not  they  did  the  acts  complained  of  under  the  authority 
given  to  them  by  that  writ.    In  other  words,  that,  the  plain- 
tiflb  in  error  having  authority  to  do  what  they  did,  that  au- 
thority will  protect  them,  although  they  did  not  act  under 
it.     Perhaps,  if  the  writ  had  given  them  authority  to  do 
all  that  they  did,  we  could  not,  without  over-ruling  some 
decided  cases,  hold  that  the  Jury  might  inquire  whether 
or  not  they  were  acting  under  the  writ.     But  it  will  be 
found  that  the  writ  of  execution  did  not  justify  the  con- 
duct of  the  plaintiffs  in  error.     The  writ,  therefore,  could 
not  protect  them.     The  action  was  maintainable  whether 
they  entered  the  ship  under  the  authority  of  the  writ  or  not, 
if  the  writ  did  not  justify  them  in  disposing  of  the  cargo  in 
the  manner  in  which  it  was  disposed  of  by  them.     Al- 
though they  did  enter  the  ship  under  the  writ,  yet,  if  they 
dealt  with  the  cargo  in  a  different  manner  from  that  in 
which  the  writ  required  them  to  deal  with  it,  they  made 
o  oo  2 
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1828.  themselves  trespassers  ab  initio.  Reason,  as  well  as  law, 
says,  that  a  party  who  abuses  an  authority  shall  not  pro- 
tect himself  by  it.  In  the  case  of  Dt/e  v.  Leaiherdak  ^ 
Simpson  (a),  the  plaintiff  complained  that  the  defend- 
ants took  a  certain  hog,  drove  it  away,  and  converted  it  to 
their  own  use.  The  defendants  justified,  that  they  tool 
the  hog  damage  feasant  and  impounded  it.  The  plain- 
tiff replied,  that,  after  taking  and  impounding  the  hog,  the 
defendants  converted  it  to  their  own  use.  The  Court  held 
the  replication  good,  because,  when  the  defendants  had 
shewn  that  the  taking  and  impounding  were  lawful,  it  be- 
came necessary  to  re-assert  the  converting  and  disposing  to 
their  own  use;  for,  by  that,  the  Judges  said,  the  defendants 
made  themselves  trespassers  ab  initio.  In  Reed  v.  Har- 
rison(b)y  which  was  an  action  of  trespass  for  taking  goods, 
the  defendants  justified  under  an  attachment;  but  it  ap- 
pearing on  the  plea,  that  they  continued  in  possession  of 
the  plaintiff *s  premises  from  the  17th  day  of  July,  1775, 
to  the  10th  day  oi  January,  1776,  the  Court  held,  that,  by 
not  removing  the  goods,  and  by  continuing  so  long  on  the 
plaintiff*s  premises,  although  they  entered  under  the  writ 
of  attachment,  they  had  made  themselves  trespassers  oi 
initio.  So,  in  the  present  case,  if  the  plaintiffs  in  error 
had  a  writ  that  would  have  justified  their  entering  the 
ship,  seizing  the  cargo,  and  selling  it  to  raise  the  money 
to  pay  the  debt  to  levy  the  amount  of  which  the  execution 
was  sued  out;  yet,  if  they  did  not  deal  with  the  property 
according  to  the  exigency  of  such  a  writ,  but  in  a  different 
manner,  and  thereby  occasioned  an  injury  to  the  plaintiff 
below,  he  might  with  right  say,  it  is  true  that  you  had  a 
writ,  but  you  did  not  do  what  that  writ  commanded  you, 
but  dealt  with  the  goods  in  a  manner  very  different  from 
that  which  the  writ  directed,  and,  therefore,  you  are  tres- 
passers. This  he  has  said,  by  traversing  all  the  pleas  ex- 
Co)  3  Wils.  20.  [h)  2  Sir  Wm.  Bl.  1218. 
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cept  the  judgment  and  the  writ.  By  his  new  assignment,  1828. 
he  says — aUhough  you  had  a  writ,  you  did  not  enter  the 
ship  under  it. — Upon  these  pleadings,  it  was  for  the  Jury 
to  inquire  whether  the  plaintiffs  in  error  were  acting  un- 
der the  writ,  or  merely  obtained  the  writ  to  give  a  false 
colour  to  their  conduct. 

It  has  been  argued  before  us  that  motives  are  not  ex- 
aminable, and  that  the  allegation,  in  pleas,  otvirtute  cujus, 
is  not  traversable.  If  a  man  do  that  which  he  is  justified  in 
doing,  and  no  more,  the  law,  in  many  cases,  will  not  permit 
his  motives  to  be  inquired  into:  as,  if  he  have  a  right  to  pro- 
secute for  a  crime,  or  to  arrest  for  a  debt,  there  can  be  no 
inquiry  as  to  the  motives  with  which  these  acts  were  done ; 
but,  if  he  do  more  than  as  a  prosecutor  or  creditor  he  have  a 
right  to  do,  he  will  not  be  justified,  and  it  becomes  proper  to 
inquire  whether  the  prosecution  or  arrest  were  not  mere 
pretence.  Such  an  inquiry  is  material  for  the  purpose  of 
getting  at  the  real  nature  of  the  transaction,  and  enabling  a 
Jury  to  award  proper  damages.  The  viriute  cujus  is  some- 
times a  mere  inference  of  law,  as,  what  is  the  meaning  of  a 
writ,  or  the  extent  of  authority  given  by  it.  In  such  cases,  a 
question  of  law  is  raised,  and  there  can  be  no  traverse;  for 
that  withdraws  the  consideration  of  law  from  the  Judges, 
and  presents  it  to  the  Jury.  But  the  virtute  cujus  some- 
times raises  a  mixed  question  of  law  and  fact ;  and,  when 
this  is  the  case,  there  may  be  a  traverse,  for  that  is  the  only 
mode  by  which  the  facts  are  to  be  settled,  on  which  the 
law  depends.  In  Beat  v.  Simpson  (a),  Mr.  Justice  Powell 
says,  that,  when  a  matter  of  law  is  only  comprised  in  a  virtute 
cujus f  then  it  is  not  traversable ;  but  matter  of  fact  in  the  vir- 
tute  cujus  is  traversable.  Lord  Chief  Justice  Treby  differ- 
ed from  Mr.  Justice  Powell  on  this  point,  and  said:  "  By 
virtue  of  the  writ^  means,  by  authority  of  the  writ,  by  an  ope- 
ration of  law  on  the  writ,  without  any  ingredient  or  mixture 

(a)  1  Ld.  Raym.  410. 
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1828.  of  matter  of  fact.**  Tbe  other  Judges  agreed  with  Mr.  Jus- 
tice Powell^  and  said,  that  when  the  virttUe  cujum  is  mixed 
with  fact,  it  may  be  traversed.  It  appears  from  WUHamtB 
Saunders  {a)f  that  virtuie  eujus  may  be  traversed,  and  he 
refers,  m  support  of  this  opinion,  to  Hobari{b),  and  9 
Hen.  6  (c).  The  learned  editor,  Mr.  Seqeant  WUSam^ 
says,  that  when  the  words  virtuie^  prasiextu,  per  quod,  &c., 
introduce  a  consequence  from  the  preceding  matter,  they 
are  not  traversable ;  but  that  matter  of  law  connected  with 
fact,  or  rather  matter  of  right  resulting  from  &cts,  is  tra- 
versable. In  the  Grocers'  Company  v.  The  Archbishop 
of  Canterbury t  Lord  Chief  Justice  De  Grey,  in  ^ving  the 
judgment  of  the  Court,  says  (rf),  ''  law  connected  with  fact 
is  clearly  traversable.** 

In  this  case,  the  plaintiff  below  does  not,  by  his  replica- 
tion and  new-assignment,  deny  the  motive  with  which  the 
writ  of  execution  was  executed,  or  raise  any  question  as  to 
the  import  of  the  writ ;  but  he  says,  although  you  had  a 
writ,  you  did  not  use  it,  you  did  not  enter  under  the  writ; 
and  I  deny  what  you  have  asserted  in  your  plea,  that  you, 
the  Sheriff,  sold  the  goods,  and  levied  the  debt  by  such 
sale,  and  paid  the  money  so  levied  to  the  other  defendants 
below,  who  caused  the  writ  to  be  issued.  On  the  contrary^ 
he  says,  that  the  defendants  below,  Hopley  ^  LingkamSt 
took  the  goods  as  indorsees  of  the  bill  of  lading,  and  made 
the  Sheriff  their  instrument,  to  give  the  transaction  tbe 
colour  of  an  execution,  in  order  that  they  might  get  the 
goods  without  paying  the  freight,  and  oblige  the  plaintiff 
below  to  seek  his  remedy  against  a  charterer  who  may  be 
out  of  the  reach  of  our  law,  or  may  be  insolvent.  These 
are  facts.  These  were  to  be  submitted  to  the  Jury,  not 
with  what  motives  the  writ  was  executed,  but  whether  it 
was  executed.  It  is  not  necessary  for  us  to  decide  what 
would  have  been  the  effect  of  the  claim  of  the  plaintiff 

(a)  Vol.  1,  page  23.      (6)  Page  52.       (c)  Fol.  14,  20.      {d)  3  wib.  234. 
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below  for  freight,  if  the  goods  had  been  sold  under  the         1828. 
execution.    If  they  were  not  taken  and  sold  under  the 
execution^  he  has  a  right  to  take  advantage  of  it,  and  to 
obtain  from  the  plaintiffs  in  error  the  freight  which  is 
justly  due  from  them  to  the  plaintiff^  below.     In  this  case, 
the  plaintiff*  below  complains  that  the  defendants  below 
took  his  goods  and  converted  and  disposed  of  them  to 
their  own  use.    The  defendants  below  say,  that  Hopley  ^ 
Linghams  had  a  judgment  against  the  consignor  and  owner 
of  the  goods;  that  on  that  judgment  they  issued  a  writ 
of  tesieUum  Jieri  facias,  by  which  the  defendants  below, 
the  Sheriff*,  was  commanded,  that,  of  the  goods  of  the  con- 
signor, he  should  cause  to  be  levied  the  debt  and  damages 
due  under  the  judgment,  and  have  the  money,  so  levied, 
before  our  lord  the  King  at  Westminster;  that  the  Sheriff^ 
made  the  warrant  under  that  writ  to  the  defendants  below 
(the  officers);  that  they  entered  and  took  the  goods  in  exe- 
cution ;  that  the  Sheriff^  sold  them,  and  by  the  sale  levied 
1,950/.;  and  that  he  paid  the  1,950/.  to  Hopley  8f  Ling- 
hams  in  part  satisfaction  of  their  debt.     The  substance 
of  the  replication  is, — although  it  is  true  there  was  such  a 
judgment  as  is  pleaded,  although  a  writ  was  sued  out,  yet 
the  defendants  below  did  not  enter  the  ship  to  execute  that 
writ ;  they  did  not  proceed  to  sell  the  goods,  as  they  say 
they  did ;  they  did  not  levy  the  money  and  pay  it  to  Hopley 
^  Unghams,  the  plaintiffs  in  the  execution:  but  the  goods 
were  taken  under  another  authority,  and  for  a  purpose  dif- 
ferent from  that  of  levying  the  money  due  to  the  judgment- 
creditors.    In  the  new  assignment,  the  plaintiff*  below  says, 
that  the  defendants  below  (plaintiffs  in  error), /or  othe^- pur- 
poses than  those  mentioned  in  the  pleas,  entered  the  ship  and 
took  the  goods.    If  the  question  can  be  raised,  whether  the 
goods  were  taken  under  the  bill  of  lading,  or  under  the  writ, 
these  pleadings  are  calculated  to  raise  it.     They  put  that 
question  directly  in  issue.    The  question  is  not  raised  by  an 
inference  of  law  from  the  writ  only,  but  from  facts.   If  the 
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1838.  SberiflTs  officers  bad  a  warrant,  and  instead  of  proceed- 
ing to  dispose  of  the  goods  according  to  the  directions  in  the 
warrant,  they  took  the  goods,  intending  to  keep  them  for 
their  own  use,  might  not  that  be  shewn  by  their  conduct 
with  regard  to  the  goods  subsequently  to  their  taking 
them?  Certainly  it  might.  In  this  case,  the  manner  in 
which  these  goods  were  disposed  of  after  they  were  taken, 
shews  as  plainly  that  they  were  not  seized  under  the  writ, 
as  if  the  officers  who  took  them  had  kept  them  for  their 
own  use.  Instead  of  being  sold  by  the  Sheriff,  and  any 
debt  levied  by  the  sale,  they  were  handed  over  to  Hopley 
^  Linghams.  Hopley  ^  Lingfiams,  instead  of  taking 
the  goods  as  purchasers  from  the  Sheriff,  tell  us  by  their 
whole  conduct,  and  most  distinctly  by  their  oaths,  that 
they  obtained  the  goods  as  importers.  In  such  a  case,  is 
not  the  virtuie  cujus  a  mixed  question  of  law  and  fact,  and 
so,  according  to  the  authorities  that  I  have  referred  to,  t(a- 
versable.  Is  it  consistent  with  common  sense  to  say,  that, 
although  some  of  the  defendants  below  have  sworn  that  they 
were  the  importers  of  the  goods,  and  held  themselves  out  as 
having  the  goods  as  importers,  and  in  no  other  character; 
yet,  because  they  had  a  writ  of  execution  against  the  con- 
signor, when  they  dare  to  state  on  the  records  of  a  Court  of 
Justice  that  they  possessed  themselves  of  them  by  virtue  of 
that  writ,  they  cannot  be  contradicted;  but  that,  to  defeat 
justice,  their  plea  must  be  taken  to  be  true,  although  nega- 
tived by  their  conduct — although  shewn  to  be  false  by  the 
oaths  of  some  of  those  who  pleaded  it?  It  is  proper  to 
take  notice  of  the  cases  that  have  been  cited  by  the  coun- 
sel for  the  plaintiffs  in  error.  The  first  that  was  mention- 
ed, was  Crowiher  v.  Ramsbottom  (a).  In  that  case,  the  de- 
fendants were  authorized  by  the  writ  of  jusiicies  to  do  all 
that  they  were  charged  to  have  done.  They  were  em- 
powered to  attach  tlie  plaintiff  by  his  goods  to  compel  an 

(«)  7  Term  Rep.  654. 
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appearance.  They  did  no  more ;  for  the  property  taken  1828. 
was  restored  to  the  plaintiff  on  his  entering  an  appearance. 
If  they  used  too  much  violence,  that  should  have  heen  new- 
assigned;  and,  if  they  took  more  property  than  it  was  ne- 
cessary for  them  to  take,  that,  as  Lord  Kenyon  says,  only 
rendered  them  liable  to  an  action  on  the  case  on  the  sta- 
tute o£  Marlebridge,  but  did  not  make  them  trespassers. 
Lord  KenyonBuys,  "  If  he  (the  defendant)  can  shew  that  he 
had  a  legal  justification  for  what  he  did,  that  is  sufficient. 
A  man  may  distrain  for  rent  and  avow  for  heriot-service/* 

In  the  case  before  us,  the  writ  does  not  justify  all  that 
the  defendants  below  have  done.  In  the  language  of  Lord 
Kenyon^  it  is  not  a  legal  justification  for  what  they  have 
done;  on  the  contrary,  the  conduct  of  the  defendants  be- 
low is  so  unlike  the  conduct  required  by  the  writ,  that  the 
plaintiff  below  has  a  right  to  say,  that  what  was  done  could 
not  have  been  done  in  execution  of  the  writ. 

In  the  case  of  the  distress  mentioned  by  Lord  Kenyon^ 
it  is  precisely  the  same  thing  to  the  party  distrained  on 
whether  the  distress  were  for  rent  or  for  heriot-service,  if 
the  property  were  taken  as  a  distress,  and  treated  as  the  law 
requires  that  property  so  taken  should  be  treated.  In  the 
present  case,  the  property  was  not  treated  as  it  would  have 
been  if  it  had  been  taken  under  the  writ.  The  reason  on 
which  the  case  of  distress  is  founded,  is,  that,  if  the  party 
have  a  right  to  do  the  act  complained  of,  he  should  not  be 
deprived  of  the  advantage  which  that  right  gives  him,  by 
an  immaterial  misdescription  of  his  right  in  the  pleadings. 

The  only  other  case  cited  is  Dr.  Groenvelt  v.  Dr.  JBfir- 
foe//and  Others  (a).  In  that  case,  the  plea  justifies  the  im- 
prisanment,  which  was  all  that  the  plaintiff  complained  of, 
under  a  warrant  from  the  College  of  Physicians,  for  mala 
praxis.  The  replication  does  not  state  any  facts  to  shew, 
from  the  defendants'  conduct,  that  they  were  not  acting 

(a)  3  Salk.  354;  S.  C.  12  Mod.  386;  1  Ld  Raym.  454. 
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under  the  warranty  but  merely  says,  that  which  they  did, 
was  done  of  their  own  wrong.  This  justification,  as  u  said 
in  the  short  report  of  the  casein  SaUeld,  was  merely  deny- 
ing the  legality  of  the  warrant ;  and,  if  the  defendant  was 
not  taken  under  the  warrant,  but  for  some  other  canaei  he 
should  have  pleaded  that  cause  specially.  That  was  a  tra- 
verse of  matter  of  law,  vur.  the  legality  of  the  warrant; 
and  not,  as  in  the  present  case,  an  allegation  that  the  writ 
was  not  used,  and  would  not  authorize  the  manner  in  which 
the  property  was  dbposed  of  by  the  defendants  below. 
Lord  Chief  Justice  Aaft  says, "  If  the  plaintiff  was  arrested 
for  any  other  cause,  and  not  on  this  warrant,  then  the  plain- 
tiff should  have  shewn  the  other  cause."  The  plaintiff  be- 
low in  the  present  case  has  shewn  that  the  goods  were  taken 
for  another  cause,  and  he  satisfactorily  proved,  at  the 
trial,  that  they  were  taken  for  another  cause,  and  not  un- 
der the  writ.  If,  according  to  the  strict  rules  of  pleading, 
he  ought  to  have  stated  the  particular  cause  for  which  they 
were  taken,  it  is  too  late  to  take  advantage  of  that  fonnal 
defect  in  the  replication. 

The  cases  on  which  the  counsel  for  the  defendant  be- 
low relies,  are  distinguishable  from  that  which  we  are 
now  called  on  to  decide.  This  was  an  attempt  to  ahnse 
the  process  of  the  Court,  by  suing  it  out  for  the  purpose 
of  defeating  the  right  of  the  plaintiff  below  to  freight* 
We  affirm  the  judgment  of  the  Court  below. 

Judgment  affirmed. 
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ABANDONMENT. 
See  Insurance,  1. 

ABATEMENT. 
1 .  To  a  joint  action  of  trespass  against 
four  defendants,  one  of  them  plead- 
ed a  miinamer  in  abatement,  and 
concluded  by  pray  ins  judgment  *'  of 
the  writf  and  thai  tie  same  may  be 
quashedf  ^c": — Heldf  bad  on  ge- 
neral demurrer,  as  the  misnomer 
only  operated  to  abate  the  writ  as 
to  the  party  misnamed.  Wade  ▼. 
Stiff,  M.  8  O.  4.  26 

ACCORD  AND  SATISFACTION. 
See  Pleading,  8. 

ACCOUNT  STATED. 

See  Frauds,  Statute  of,  1. 

ACKNOWLEDGMENT. 
See  Fine. 

Recovery^  1. 

ACT  OF  GOD. 

See  Carrier,  2. 

ACT  OF  PARLIAMENT. 

See  Statutes. 
1.  By  an  act  of  Parliament  (47  G,  8, 
c.  72)  for  supplying  the  inhabitants 
of  certain  parishes  with  water,  the 


ACT  OF  PARLIAMENT. 

Company  were  empowered  (sect. 
82)  to  make  and  maintain  water- 
works, aqueducts,  &c.  &c. ;  and, 
for  the  purpose  of  distributing  the 
water  to  the  different  inhabitants, 
to  dig  and  break  up  the  soil  and 
pavement  of  any  of  the  roads,  high- 
ways, footways,  commons,  streets, 
lanes,  alleys,  passages,  andpuhUc 
places,  within  and  near  to  the  said 
parishes ;  and,  by  the  84th  section, 
it  was  provided,  that  the  Company 
should  not  make  any  aqueduct,  &c. 
across  or  over,  or  enter  upon,  the 
private  lands  or  grounds  of  any 
person,  without  the  consent  of  the 
owner  or  occupier ;  or  into  or  upon 
any  common,  without  the  consent 
of  the  lord  of  the  manor: — Held, 
that  the  wotdfootways,  in  the  82nd 
section,  must  be  confined  to  foot- 
ways before  houses,  or  in  public 
places,  and  not  extended  to  foot- 
ways running  across  inclosed  fields. 
Scales  ▼.  Pickering,  H.S&dG.4. 

195 
!.  By  a  private  Act  of  Parliament, 
the  expenses  attending  its  passing 
were  directed  to  be  paid  out  of  the 
tolls  raised  or  levied,  or  to  be  raised, 
under  it.  The  attorney  who  pre- 
pared and  solicited  the  act,  sued  the 
clerk  to  the  commissioners  named 
in  it,  for  the  amount  of  his  bill: — 


810  ACTION  ON  THE  CASE. 


AFFIDAVIT  TO  HOLD  TO  BAIL. 


Held^  that  he  was  bound  to  shew 
that  there  were  sufficient  funds  in 
the  hands  of  the  commissioners, 
which  had  been  raised  or  levied  by 
tolls  or  otherwise,  to  satisfy  his  de- 
mand. Andrews  v.  Dally ^  E,  9 
G.  4.  490 

ACTION  ON  THE  CASE. 
See  Carrier,  2, 

ESOAPE. 

Master  and  Servant. 

1.  The  defendant  set  a  spring-gun  in 
his  garden  (which  was  at  some  dis- 
tance from  his  dwelling),  of  which 
fact  he  gave  no  notice.  The  plain- 
tiff entered  the  garden  in  pursuit  of 
a  strayed  fowl,  and,  coming  in  con- 
tact with  one  of  the  wires,  was 
wounded  by  the  discharge  of  the 
gim: — Heldf  that  the  plaintiff  was 
entitled  to  recover  damsges  for  the 
injury,  in  an  action  on  the  case. 
Bird  V.  Holhrook,  E.  9  G.  4.  607 

2.  In  an  action  on  the  case  against  the 
proprietor  of  a  stage-coach,  for  an 
injury  sustained  by  a  passenger, 
the  declaration  alleged,  that  the  de- 
fendant was  the  owner  of  a  stage- 
coach for  the  conveyance  of  pas- 
sengers from  London  to  Black- 
heathy  and  that  the  plaintiff  had 
agreed  to  become  a  passenger,  and 
that  the  defendant  had  agreed  to 
receive  her  as  such  passenger,  to  be 
carried  from  London  to  Blackheath; 
and  theevidence  was,  that  the  words 
'<  London  to  Blackheath"*  were 
painted  on  the  coach  door;  that  the 
coach  was  Ucensed  to  run  from 
Charing' Cross  only;  and  that  the 
phiintiff  was  taken  up  at  the  Ele- 
phant and  Castle  in  St.  George*s 
Fields:— Held,  that,  as  Charing- 
Cross  and  St.  George's  Fields  are 
both  in  common  parlance  styled 
"  London,**  the  variance  was  imma- 
terial, and  the  allegation  sufficient- 
ly proved.  Ditcham  v.  Chivis,  E. 
9  G.  4.  735 


ADJUDICATION. 
See  Bankrupt,  2. 

ADMINISTRATOR. 
See  Prisoner,  2. 
1.  The  defendant  having,  as  adminis- 
trator, received  a  sum  of  money, 
which  it  was  agreed  by  the  parties 
entitled  to  it,  was  to  be  applied  in 
discharge  of  the  funeral  expenses 
of  the  testator's  widow,  which  had 
been  paid  by  the  plaintiff,  promised 
so  to  apply  it: — Held^  that  die 
plaintiff  was  entitled  to  recover  it 
in  an  action  for  money  had  and  re- 
ceived. Meert  v.  Moessard^  M,  8 
G.4.  8 

AFFIDAVIT. 

See  Fine. 
Recovery. 

AFFIDAVIT  OF  DEBT. 
See  Bankrupt,  6. 

AFFIDAVIT  TO  HOLD  TO 

BAIL. 

See  Practice,  2. 

1.  An  affidavit  of  debt  sworn  before  a 
commissioner  in  the  country,  with- 
out stating  him  to  be  a  commis- 
sioner in  the  jurat,  is  insufficient, 
although  intitled  in  this  Court;  and 
the  Court  will  not  allow  a  supple- 
mental affidavit  to  aid  the  defect  to 
be  filed.  Howard  \.  Brown^  AT.  8 
G.  4.  22 

2.  In  an  action  on  a  bond,  at  the  suit 
of  the  obligee,  for  the  benefit  of  the 
assignee,  against  the  obligor,  the 
affidavit  to  hold  to  bail  was  made 
joindy  by  the  plaintiff  (the  obh'gee) 
and  the  assignee,  the  former  swear* 
ing  that  a  certain  sum  was  due  for 
principal  and  interest  on  the  bond, 
and  that  he  had  assigned  it  to  the 
latter;  and  the  latter,  that  the  sum 
due  on  the  bond  still  remained  un- 
paid, and  due  and  owing  to  him  as 


ANNUITY. 


ARBITRATION. 
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assignee: — Held,  sufficient.  Fair- 
man  v.  Farquhanoiiy  H.  S  &  9  G. 
4.  179 

d.  An  affidavit  to  hold  to  bail,  stating 
that  the  defendant  was  indebted  to 
the  plaintiff  in  20/.  lent  and  ad- 
vanced on  a  bill  of  exchange  for 
S7L9  drawn  by  J,  S,  on  and  accept- 
ed by  the  defendant,  and  now 
over«due  and  unpaid, — is  sufficient. 
BenneU  v.  Dawson,  E.  9  G.  4.  594 

AGENT. 

See  Bills  of  Exchange,  2, 

1.  A  subsequent  ratification  by  a 
principal  of  a  contract  by  an  agent 
is  equivalent  to  a  previous  author- 
ity. Where,  therefore,  a  broker 
made  a  contract  in  writing  for  the 
sale  of  goods,  not  being  authorized 
by  one  of  his  principals  at  the  time, 
which  the  latter  afterwards  assent- 
to: — Held,  that  the  broker  was  an 
agent  duly  authorized  to  bind  his 
principal  under  the  statute  of  frauds, 
at  the  time  the  contract  was  enter- 
ed into.  Maclean  v.  Dunn,  E»  9 
a.  4.  761 

AGREEMENT. 

See  Assumpsit,  2,  3,  4. 
Ejectment,  1. 
Frauds,  Statute  of. 
Pleading,  11. 

AMENDMENT. 

See  Ejectment,  ft. 
Practice,  3. 
Rbcovert,  ft. 

ANNUITY. 

See  Pleading,  2. 

1.  The  grantor  of  an  annuity,  dis- 
charged under  the  Insolvent  Debt- 
ors'Act,  1  Geo.  4,  c.  119,  is  lia- 
ble to  be  arrested  by  his  surety  for 
arrears  which  became  due  sub- 
sequently to  his  discharge,    and 


which  the  surety  was  obliged  to  pay. 
Where,  therefore,  a  defendant  had 
been  arrested  under  such  circum- 
stances, the  Court  refused  to  dis- 
charge him  out  of  custody,  on  a 
motion  to  enter  a  common  appear- 
ance, but  left  him  to  defend  the  ac- 
tion ;  although  the  surety  had  re- 
ceived a  dividend,  and  the  grantee 
had  proved  the  value  of  the  annu- 
ity, which  was  ascertained  by  the 
commissioners  in  pursuance  of  the 
10th  section  of  the  statute.  Free^ 
man  v.  Burgess,  M.  S  G,  4,       91 

2.  A  party  outlawed  can  only  .appear 
in  Court  for  the  purpose  of  revers- 
ing his  outlawry.  Where,  there- 
fore, a  defendant,  the  grantor  of  an 
annuity,  who  had  been  outlawed  in 
an  action  in  the  Court  of  King's 
Bench  for  arrears,  applied  to  this 
Court  to  set  aside  the  securities,  on 
the  ground  of  an  illegality  in  the 
grant  in  the  first  instance : — Held, 
that  he  could  not  be  heard.  Loukes 
V.  Holbeche,  M.  8  G.  4.  126 

3.  The  grantor  of  an  annuity  having 
become  bankrupt  before  the  pass- 
ing of  the  6  Geo.  4,  c.  16,  the  gran- 
tee sued  the  surety  for  arrears  sub*- 
sequently  accruing  after  the  statute 
came  into  operation : — Held,  that 
he  could  maintain  no  action  until 
after  proof  of  the  annuity  under  the 
commission,  in  pursuance  of  ss.  54 
and  55.     Belly.  Bilton,  E.  9  G.  4. 

574 
APOTHECARY. 

See  Surgeon. 

ARBITRATION. 
See  Replevin-Bond. 

1.  By  a  deed  of  submission  to  arbi* 
tration,  it  was  provided,  that  the 
submission  should  not  vacate  or 
expire  through  the  decease  or  in- 
solvency of  either  of  the  parties,  but 
should,  notwithstanding  such  an 
event,  be  proceeded  in,  and  the 
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ARREST. 


ASSUMPSIT. 


matters  at  issue  determined,  in  the 
same  manner  as  if  such  an  event 
had  not  occurred ;  and  the  parties 
bound  themselves,  their  heirs,  exe- 
cutors, and  successors,  to  abide  by 
the  award.  The  arbitrator,  by  his 
award,  directed  the  executors  of 
one  of  the  parties  (who  had  died 
before  the  award  made)  to  pay  a 
certain  sum  to  the  other;  and  they 
having  no  assets,  the  party  in  whose 
favour  the  award  was  made,  sued 
the  surety  on  a  bond  conditioned 
for  the  due  performance  of  the 
award  by  the  principal,  his  heirs, 
&c.;  in  which  bond  the  clause  as  to 
the  death  was  not  inserted : — HeU 
that  the  authority  of  the  arbitrator 
was  not  determined  by  the  death ; 
and,  the  surety  having  pleaded  per- 
formance of  the  award,  according 
to  the  covenants  contained  in  the 
said  deed  of  submission,  which  deed 
was  set  out  in  a  former  plea: — 
Held^  that  the  two  pleas  might  be 
taken  together,  there  being  an  ex- 
press reference  in  the  one  to  the 
other.  Macdougal  v.  Robertson^ 
in  Error,  M.  8  O.  4.  U7 

%,  By  a  deed  of  submission  in  the 
Scottish  form,  an  award  was  to  be 
made  betwixt  and  the 

day  of  next,  or  any  other  day 

to  which  the  submission  might  be 
prorogated: — Held,  that  the  ab* 
sence  of  date  was  immaterial,  as  it 
was  equivalent  to  a  general  autho- 
rity, to  be  executed  within  a  rea- 
sonable time.  Ibid. 

ARREST. 

See  AKMurrr. 

1.  A  person  was  arrested  within  the 
liberty  of  the  Tower  of  London,  by 
an  oflBcer  of  the  Sheriff  of  ^Mic//e- 
sex,  under  a  writ  of  capias  without 
a  non  omittas  clause ;  and  gave  a 
bail-bond : — ^The  Court  refused  to 
order  it'  to  be  delivered  up  to  be 


cancelled.     Bell  v.  Jacobs,  fT.  8  & 
9  O.  4.  909 

ASSIGNEES. 
See  ApFiDAvrr  to  bold  to  Bail,  2. 
Bakkrupt. 
Insolvent  Debtors. 
Peacticb,  21. 
Trovbs,  2,  5. 

ASSIGNMENT. 

See  Insolvent  Debtors. 

ASSIZES. 
See  Practicsp  5. 

ASSUMPSIT. 
See  Adiunistrator. 

Bills  of  Exchahob,  1,3. 

Carrier. 

Executor. 

Frauds,  Statutb  or. 

Pleadino,  4^  10. 

Practice,  8. 

1.  Assumpsit  lies  in  the  Courts  at 
Westnunster,  on  a  Scotch  decree, 
obtained  in  absence,  against  a  na- 
tive of  Scotland,  for  a  debt  con- 
tracted in  Scotland*  Douglas  v. 
Forrest,  E.  9  O,  4.  665 

2.  By  a  charter-party,  fifty  running 
days  were  to  be  allowed  for  load- 
ing and  unloading  a  cargo  of  tim- 
ber, and  ten  days  on  demurrage, 
over  and  above  the  laying  days, 
at  10/.  p^rday;  and,  by  the  bill 
of  lading,  freight  was  to  be  paid  as 

C  charter-party.  The  consignees 
ing  placed  the  cargo  in  the  de  • 
fendant's  hands,  for  sale,  he  en- 
gaged, in  writing,  to  pay  die  owner 
the  freight  and  primage  (and  demur- 
rage, if  any  were  due),  and  m  every 
respect  to  put  himself  in  the  place 
of  the  charterer.  The  ship  having 
been  detained  in  unloading  her 
cargo,  beyond  the  lay-days  and 
days  of  demurrage  in  the  diarter- 
party : — Held,  that  the  defendant 


AVOWRY. 

was  liable  to  the  owner  for  such 
detentioa.  Benson  v.  Hippiui,  H. 
S&9G.  4.  246 

3.  The  plaintiffs  insured  goods  for 
the  defendants,  pursuant  to  an  un- 
dertaking to  effect  the  insurance 
with  such  names  as  should  be  to 
the  defendants'  satisfaction.  After 
the  arrival  of  the  vessel,  the  de- 
fendants objected  to  reimburse  to 
the  plaintiffs  the  premiums  paid  by 
them,  on  the  ground  that  the  names 
of  the  under-writers  had  not  been 
previously  submitted  to  them  for 
their  approval :—»?«,  that  the 
plaintiffs  had  sufficiently  complied 
with  the  terms  of  their  agreement. 
Dixon  V.  HoMl,  E.  9  G.  4.     656 

4.  The  defendant  offered  to  purchase 
of  the  plaintiff  the  lease  of  a  house, 
requiring  possession  to  be  given  on 
the  25th  July,  and  a  definitive  an- 
swer  within  six  weeks.  The  plain- 
Uff  accepted  the  proposal,  offering 
possession  on  the  Ist  August.  The 
defendant  afterwards,  and  before 
the  six  weeks  had  expired,  retract- 
ed his  offer  I— Held,  that  the  plain- 
tiff's  acceptance  of  the  defendant's 
offer  not  being  in  the  terms  pro- 
posed, and  no  proper  acceptance 
of  it  having  been  given  before  the 
defendant  withdrew,  the  agreement 
was  vacated.  RoutUdge  v.  Qrani. 
E.  9  ft  4.  717 

ATTACHMENT. 
See  PaACTicE,  9. 

ATTORNEY. 
See  Act  op  Paruauekt. 

EviDBXCS,  1. 

AUDITA  QUERELA. 
See  Pbactics,  12. 

AVOWRY. 

See  JoiNT-TBNANTS. 


BANKRUPT. 
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BAIL. 

See  Error. 

Practice,  2, 8, 9, 20. 
1 .  On  a  motion  to  set  aside  an  attach- 
ment against  the  Sheriff  (the  bail 
in  the  action  having,  by  mistake, 
justified  in  the  Court  of  King's 
Bench  instead  of  in  this  Court),  the 
affidavit  stated  that  the  application 
was  made  at  the  instance  of  the 
bail,  and  without  collusion  with,  or 
indemnity  from,  the  defendant : — 
The  Court  granted  the  application, 
but  observed,  that,  in  future,  they 
would  also  require  the  affidavit  to 
state  it  to  be  at  the  expense  of  the 
bail.  The  King  v.  The  Sheriff  of 
London,  M.8G.4.  177 

BAIL-BOND. 
See  Practice,  3. 
1.  A  person  was  arrested  within  the 
liberty  of  the  Tower  of  London,  by 
an  officer  of  the  Sheriff  of  Middle- 
sex, under  a  writ  o£  capias  without 
a  non  omittas  clause;  and  gave  a 
bail-bond : — The  Court  refused  to 
order  it  to  be  delivered  up  to  be 
cancelled.  BeU  v.  Jacobs,  H.B& 
9  O.  4.  309 

BAILIFF. 
See  Distress. 

Joiirr-TBNANTS. 

BANKRUPT. 

See  Practice,  12,  21,  26. 
1.  The  defendants,  being  bankrupt, 
were  sued,  and  suffer^  judgment 
by  default  in  Trinity  Term,  and 
final  judgment  was  entered  up,  and 
execution  issued  thereon,  in  ilfi- 
chaelmas  Term  following.  On  the 
13th  November  in  that  Term,  the 
defendants  obtained  their  certifi- 
cate, and,  on  the  same  day,  the  she- 
riff's officer  levied,  and  he,  notwith- 
standing a  notice  that  the  defend- 
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BANKRUPT. 


BILL  OF  EXCEPTIONS. 


ant's  certificate  had  been  allowed, 
being  about  to  sell  the  goods  seiz- 
ed, the  defendants  paid  the  amount 
of  the  debt  and  costs  into  Court, 
under  a  Judge's  order,  to  abide  the 
event  of  a  motion.  On  application 
by  the  defendants  to  have  the  mo- 
ney paid  out  to  them,  the  Court 
refused  to  interfere;  but  left  the 
parties  to  their  audita  querela;  al- 
though it  was  insisted,  that,  by  the 
6  G.  4,  c.  16,  s.  126,  the  goods  as 
well  as  the  persons  of  bankrupts 
are  protected.  Hanson  v.  Blakey, 
H.S&9G.4.  261 

2.  By  the  6  Geo.  4,  c.  16,  s.  92,  it  is 
enacted — "  that,  if  the  bankrupt 
shall  not,  within  a  certain  period 
after  the  adjudication,  give  notice 
of  his  intention  to  dispute  the  com- 
mission, the  depositions  taken  be- 
fore the  commissioners  shall  be 
conclusive  evidence  of  all  matters 
therein  contained,  in  all  actions  at 
law  brought  by  the  assignees,  for 
any  debt  or  demand  for  which  the 
bankrupt  might  have  sustained  an 
action:" — Held,  that  trover  is  an 
action  for  a  demand^  within  the 
meaning  of  that  section.  Rohson 
V.  Alexander,  E.  9  G.  4.  448 

9.  In  an  action  by  the  assignees  of  a 
bankrupt,  a  clerk  of  the  defend- 
ant's attorney  delivered  a  plea  of 
the  general  issue,  at  the  office  of 
the  plaintiff's  attorney,  without  a 
notice  to  dispute  the  bankruptcy, 
as  required  by  the  statute  6  Geo. 
4,  c.  16,  s.  90.  On  the  same  day, 
and  before  the  time  for  pleading 
had  expired,  the  clerk  called  again 
and  took  away  the  plea,  saying  that 
there  was  a  mistake  in  it;  and 
shortly  afterwards  he  delivered  an< 
other,  with  the  notice  attached : — 
Semhle,  that  such  notice  is  insuffi- 
cient. Lawrence  v.  Cromder,  E. 
9^4.  511 

4.  If  a  sheriff  take  goods  in  execution 
after  an  act  of  bankruptcy  com- 
mitted by  the  party  against  whom 


such  execution  is  sued  out,  the 
sheriff  is  liable  to  the  assignees  in 
trover,  although  he  had  no  notice 
of  the  act  of  bankruptcy,  and  al- 
though the  commission  did  not  is- 
sue until  nearly  two  months  after 
the  execution, — on  the  ground  that 
the  property  of  the  bankrupt  vests 
in  his  assignees,  from  the  time  of 
the  act  of  bankruptcy,  by  relation; 
— and  this,  although  the  goods 
seized  were  not  removed  from  tlie 
premises,  but  were  only  detained 
there  until  the  amount  directed  to 
be  levied  was  paid  by  the  bankrupt 
to  the  sheriff.  Price  v.  Helyar^  E. 
9  G.  4.  541 

5.  The  grantor  of  an  annuity  having 
become  bankrupt  before  the  pass- 
ing of  the  6  Geo.  4,  c.  16,  the 
grantee  sued  the  surety  for  arrears 
subsequently  accruing,  after  that 
statute  came  into  operation:— 
Held,  that  he  could  maintain  no 
action  until  after  proof  of  the  an- 
nuity under  the  commission,  in  por- 
suance  of  ss.  54  &  55.  BeU  v. 
Bilton,  E.  9  G.  4.  574 

6.  If  a  petitioning  creditor  make  an 
affidavit  of  debt,  on  which  a  com- 
mission is  sued  out,  stating  that  the 
party  against  whom  the  commis- 
sion IS  to  be  issued,  is  indebted  to 
him  in  the  sum  required  by  the 
statute,  and  that  such  party  has 
become  bankrupt,  he  cannot  after- 
wards, in  an  action  brought  against 
him  by  the  assignees  under  a  se- 
cond commission  (the  former  hav- 
ing been  superseded),  dispute  the 
validity  of  the  commission  founded 
on  his  affidavit;  and,  in  such  case, 
the  writ  of  supersedeas  is  sufficient 
evidence  of  the  issuing  of  the  first 
commission.  Ledbetter  v.  Salt,  E, 
9  G.  4.  W7 

BILL  OF  EXCEPTIONS, 

See  Pleading,  IS. 
Trespass,  3, 
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BILLS  OF  EXCHANGE  AND 

PROMISSORY  NOTES. 
See  Appidavit  to  hold  to  Bail,  S. 

Evidence,  3. 

Pleading,  7,  8,  10. 

Practice,  16. 

1 .  The  drawer  of  a  bill  payable  to 
his  own  order,  in:lorsed  it  to  /.  S,^ 
and,  on  its  being  dishonoured  by  the 
acceptor,  the  indorsee  sued  the 
drawer,  who  paid  the  amount  of 
the  bill  and  costs,  and  on  the  bill 
being  delivered  up  to  him,  he  af« 
terwards  indorsed  it  to  the  plain- 
tiff:— Held,  that  the  latter  might 
recover  as  against  the  acceptor. 
Hubbard  v.  Jackson,  M.  8  G.  4. 

11 
2.  /.  S.  drew  a  bill  on  the  defendant 
(which  the  latter  accepted  for  the 
accommodation  of  the  former),  and 
indorsed  it  to  the  plaintiff  as  his 
agent,  in  which  character  the  plain- 
tiff paid  it  away,  on  account  of  the 
drawer,  for  wine  contracted  to  be 
purchased  for  him.  Subsequently, 
the  wine  contract  being  rescinded, 
the  holder  of  the  bill  refused  to 
give  it  up  until  he  had  been  paid 
a  sum  of  150/.  which  he  alleged 
to  be  due  to  him  from  the  drawer. 
The  plaintiff  engaged  to  pay  it, 
received  the  bill,  and  sued  the  de- 
fendant as  the  acceptor: — Held, 
that  he  was  not  entitled  to  recover; 
although  it  was  insisted  that  he  had 
a  lien  on  it  to  the  amount  he  had 
promised  to  pay  the  holder,  on  its 
being  delivered  up  to  him.  Hal- 
lett  V.  Denis,  M.  8  G.  4.  79 

S,  In  an  action  for  goods  sold,  it  ap- 
peared that  the  defendant  had  ac- 
cepted two  bills  of  exchange  drawn 
on  him  by  the-  plaintiff,  which  co- 
vered the  amount  of  his  demand ; 
that  the  plaintiff  had  indorsed  these 
bills  to  Messrs.  A.  ^  B.;  and  that 
they  were  dishonoured  by  the  de- 
fendant, and  were  in  the  possession 
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of  the  indorsees  at  the  time  of  the 
commencement  of  the  action ;  but 
that  the  plaintiff  sent  his  servant 
to  them  with  a  letter,  a  fortnight 
or  three  weeks  before  the  trial,  and 
that  they  gave  him  the  bills,  which 
he  brought  to  the  plaintiff: — Held, 
that,  as  the  bills  were  in  the  plain- 
tiffs possession  at  the  time  of  the 
trial,  he  was  entitled  to  recover  for 
his  original  demand.  Burden  v. 
Halton,  H.S&9G.^.  223 

4.  The  defendant,  and  C.  M.,  his 
partner,  having  an  account  with  the 
plaintiffs,  who  were  bankers,  C.  M. 
gave  them  his  promissory  note  for 
2,000/.,  that  they  might  be  allowed 
to  overdraw  the  partnership  ac- 
count. C.  M.  afterwards  required 
from  the  defendant  his  note  for 
1,000/.,  to  indemnify  him  for  a 
moiety  of  the  sum  for  which  he 
had  thus  become  separately  re- 
sponsible to  the  plaintiffs,  and,  hav- 
ing obtained  it,  he  indorsed  and 
gave  it  to  the  plaintiffs.  The  firm 
subsequently  becoming  indebted 
to  the  plaintiffs,  for  advances,  to 
the  amount  of  1 ,300/.,  they  sued 
the  defendant  on  his  note : — Held, 
that  they  were  entitled  to  recover. 
Heywood  v.  Watson,  H  S  k  9  G, 
4.  268 

5.  In  an  action  against  the  drawer  of 
a  bill,  which  was  presented  for  pay- 
ment at  N.  on  Saturday,  and  dis- 
honoured, it  was  proved  that  the 
post  always  left  N,  at  half- past 
nine  in  the  morning: — Held,  that 
the  holder  had  the  whole  of  Mon^ 
day  to  give  the  drawer  notice  of  the 
dishonour.  Hawhes  v.  Salter,  E. 
9  G.4>.  750 

6.  A  mere  delay  by  the  holder  of  a 
bill  of  exchange  to  sue  the  accept- 
or, does  not  discharge  the  drawer 
or  indorsers,  the  right  to  sue  not 
being  suspended.  Therefore,  where 
tlie  executrix  of  a  deceased  accept- 
or verbally  promised  the  holder  to 

H  H  H 
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pay  the  bill  out  of  her  own  private 
income,  and  the  latter  agreed  to 
give  her  time,  provided  interest 
were  paid,  and  accordingly  forbore 
to  sue: — Heldy  that  the  drawer 
waa  not  thereby  discharged;  the 
promise  by  the  executrix  being 
void,  and  the  holder  being  under 
no  binding  engagement  to  give  her 
time.  Philfot  v.  Brianty  E.  9  G. 
4.  754 

BILLS  OF  LADING. 

See  Cakribr,  2. 

BLANKS. 

See  Arbitration,  2. 

BOND. 

See  AvFiDAviT  to  hold  to  bail,  2. 
Arbitration,  I. 
Bail-bond. 
Replevin-bond. 

BOOK. 
See  British  Museum. 

BRITISH  CONSUL. 
See  Fine. 

Practice,  2S. 

BRITISH  MUSEUM. 

1.  //.having prepared  a  literary  work, 
by  his  will  directed  it  to  be  print- 
ed, and  devised  funds  to  his  execu- 
tors to  defray  the  expenses  of  pub- 
lication. After  the  death  of  //., 
the  work  was  published  in  parts, 
thirty  copies  being  printed,  for 
which  there  were  only  twenty-six 
subscribers  (one  part  was  sold),  and 
the  amount  of  the  subscriptions  be- 
ing inadequate  to  pay  the  expenses 
of  publication,  the  deficiency  was 
defrayed  by  the  executors  out  of 


the  funds  devised.  The  parts  were 
not  published  at  fixed  intervals, 
but  according  to  the  state  of  those 
funds : — Held^  that  a  part  or  num- 
ber of  a  volume  was  not  a  periodi- 
cal publication  or  book  demandable 
by  the  public  libraries  or  British 
Museum y  under  the  statute  o4  Geo. 
S,  c.  1 5  6.  British  Museum  v.  PatptCf 
E.  9  G.  4.  415 

BROKER. 

See  Inspection  of  Papers,  1. 

1.  A  subsequent  ratification  by  a 
principal  of  a  contract  by  an  agent, 
is  equivalent  to  a  previous  authori- 
ty. Where,  therefore,  a  broker 
made  a  contract  in  writing,  for  the 
sale  of  goods,  not  being  authorized 
by  one  of  his  principals  at  the  time, 
which  tlie  latter  afterwards  assent- 
ed to: — Heldy  that  tlie  broker  was 
an  agent  duly  authorized  to  bind 
his  principal,  under  the  statute  of 
frauds,  at  the  time  the  contract  was 
entered  into.  Maclean  v.  Dunn^ 
E.  9  G.  4.  761 

2.  A  broker  delivered  to  a  vendor 
bought  and  sold  notes,  written  on 
one  sheet  of  paper,  and  the  day 
for  payment  of  the  goods  was  in- 
serted at  the  end  of  the  bought  note 
only,  but  in  those  made  out  for 
the  purchasers  the  day  was  insert- 
ed at  the  end  of  the  bought  as 
well  as  of  the  sold  note: — Heldt 
that  as  the  bought  and  sold  notes 
delivered  to  the  vendor  were  both 
written  on  one  sheet  of  paper,  the 
whole  must  be  considered  as  form- 
ing one  contract ;  and,  consequent- 
ly, that  there  was  no  variance.  Ih, 

BUILDING-ACT. 

See  Party-wall. 

CARRIER. 
1 .  A  carrier  is  bound  to  deliver  goods 
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entrusted  to  him  at  the  place  to 
which  they  are  addressed ;  and,  if 
he  deliver  them  elsewhere,  trover 
lies  against  him.  Secus,  if  goods 
be  stolen  or  lost.  Where,  there- 
fore, the  defendants,  as  carriers,  had 
received  a  box  at  Birmingham,  di- 
rected to  /.  West,  27 J  Great  Win- 
Chester  Street,  London,  and,  on  its 
being  taken  there,  the  house  was 
found  to  be  shut  up,  and  no  per- 
son of  the  name  of  West  resided  in 
the  street;  and,  a  week  afterwards, 
the  defendants  received  a  letter 
from  a  person  naming  himself 
West,,  desiring  that  the  box  might 
be  sent  to  him  at  an  inn  at  St.  At- 
ban*s ;  which  the  defendants  accor- 
dingly did: — Held,  that  this  was  a 
misdelivery,  for  which  tliey  were  li- 
able in  trover,  although  West  was 
the  person  for  whom  the  box  was 
intended^  the  property  in  the  goods 
not  having  passed  to  West,  as  he 
had  obtained  them  from  the  plain- 
tiff by  fraud ;  and  that  it  was  proper- 
ly left  to  the  Jury  to  say,  whether 
the  defendants  had  caused  the  goods 
to  be  delivered  in  the  due  and  ordi- 
nary course  of  business,  and  ac- 
cording to  their  duty  as  carriers. 
Stephenson  v.  Hart,  //.  8  &  9  6?.  4. 

357 
I.  The  plaintiffs  shipped  goods  on 
board  a  steam  vessel.  The  bill  of 
lading  contained  the  usual  excep- 
tions of  the  act  of  God,  &c.  &c.  On 
the  evening  before  the  vessel  was 
expected  to  sail,  the  boiler  was, 
according  to  custom,  filled  with 
water;  but,  in  consequence  of  the 
action  of  frost,  a  pipe  communicat- 
ing with  it  burst,  and  the  water 
escaped  into  the  hold,  and  damag- 
ed the  goods.  In  an  action  against 
the  owners,  it  was  left  to  the  Jury 
to  say,  whether  or  not,  in  leaving 
the  boiler  filled  with  water  in  fros- 
ty weather,  the  owners  had  been 


guilty  of  negligence.  They  found 
for  the  plaintiffs,  and  the  Court  re- 
fused to  disturb  the  verdict.  Sior^ 
detv.Hall,E,  9  G.  4.  561 

.  The  plaintiffs  sent  goods  packed 
in  a  box  by  the  defendant's  wag- 
gon. The  box  was  placed,  with 
its  lid  outwards,  at  the  tail  of  the 
waggon,  which  was  left  during  se- 
veral hours  in  the  night  standing 
in  the  road  opposite  an  inn  where 
the  waggoner  stopped,  without 
any  person  to  watch  it.  The  box 
was  forced  open,  and  its  contents 
abstracted.  A  notice  was  proved, 
limiting  the  carrier's  responsibility 
to  5/. : — Held,  that  the  carrier  was 
guilty  of  gross  negligence  in  leav- 
ing the  waggon  so  exposed,  and, 
consequently,  liable  for  the  loss. 
Langley  v.  Brown,  E,  9  G,  4.  583 

CERTIFICATE, 
See  Paactkce,  12. 

CHARTER-PARTY. 

See  Assumpsit,  2. 
Trespass,  4. 

COPYRIGHT. 

See  Literary  Propertt. 

COGNOVIT. 

See  Costs,  4. 
Practice,  6. 

COHABITATION, 
See  Evidence,  5. 

CONDITION  PRECEDENT. 
See  Covenant,  1. 

CONSTABLE. 

See  Justice  of  the  Peace. 
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COSTS. 

See  Discontinuance, 
Pleading,  5. 

Practice,  5,  6,  15,  25,  26. 
Regula  Gekeralis. 
Set-off,  1. 

1.  An  Irish  Joint-Stock  Company, 
incorporated  by  act  of  Parlia- 
ment having  sued  a  defendant  in 
this  Court,  the  proceedings  were 
ordered  to  be  stayed  until  the 
Company  gave  security  for  costs ;  it 
appearing  that  they  had  no  availa- 
ble property  in  England.  The  Lime^ 
rick  and  Waterford  Railway  Com- 
pany  v.  Frazer^  M.  8  G.  4.         23 

2.  A  motion  requiring  a  plaintiff  to 
give  security  for  costs,  on  the 
ground  of  his  being  resident  abroad, 
must  be  made  before  plea  pleaded ; 
and  it  seems  that  such  security  can- 
not be  required  from  a  foreigner,  a 
master  of  a  vessel  trading  to  this 
country,  but  having  no  fixed  resi- 
dence here.  Katlen  v.  Plaw^  M 
8  G.  4.  SO 

3.  Where  notice  of  trial  for  the  Spring 
Assizes  had  been  given,  and  the 
cause  made  a  remand  to  the  next 
Summer  Assizes;  and  the  defend- 
ant, having  then  attended  with  his 
witnesses,  and  found  that  the  cause 
was  not  set  down,  afterwards  ap- 
plied for  costs  to  be  paid  by  the 
plaintiff  for  not  proceeding  to  trial : 
— Held,  that  he  was  not  entitled. 
Gains  v.  Bihon,  M.  8  G.  4.         87 

4.  The  plaintiffs,  having  been  nonsuit- 
ed, obtained  a  rule  for  a  new  trial, 
which  was  silent  as  to  costs.  The 
defendant,  without  going  again  to 
trial,  gave  the  plaintiffs  a  cognovit 
to  confess  judgment,  '*  and  that  the 
plaintiffs  had  sustained  damages  to 
the, amount  of  one  shilling,  besides 
the  costs  to  be  taxed  by  the  Protho- 
notary,  and  he  should  think  the 
plaintiffs  entitled."  The  Prothono- 
tary  having  refused  to  tax  the  plain- 


tiffs the  costs  of  the  nonsuit — ^The 
Court  would  not  interfere — saying, 
that,  as  the  parties,  by  the  terms  of 
the  cognovit,  had  agreed  to  consti- 
tute the  Prothonotary  their  arbi- 
trator, they  must  be  bound  by  his 
decision.  Elvin  v.  Dnanmond,  M, 
8  G.  4.  88 

5.  The  defendant  was  arrested  in  the 
Palace  Court  for  19/»,  and  remov- 
ed the  cause  by  habeeu  to  this 
Court.  The  plaintiff  recovered  2^ 
On  motion  by  the  defendant  for  his 
costs,  under  the  statute  43  Geo,  3, 
c.  46,  8.  3:— The  Court  held,  that, 
the  action  having  been  brought  in 
the  Palace  Court,  they  could  not 
interfere.  Costello  v.  Cawfey,  H. 
8&9G.4.  315 

6 .  The  defendant  was  arrested  for  30/. 
At  the  trial,  it  appearing  that  the 
plaintiff  was  indebted  to  the  de- 
fendant in  a  small  sum,  a  verdict 
was  taken  for  the  former  for  nomi- 
nal damages,  subject  to  a  reference 
to  an  arbitrator  for  ascertaining  the 
amount,  and  he  found  that  12/. 
only  were  due  from  the  defendant 
to  the  plaintiff: — Held,  that  the 
defendant  was  not  entitled  to  costs 
under  the  43  Geo.  3,  c.  46,  s.  3, 
although  he  had  tendered  the  sum 
awarded  before  the  commencement 
of  the  action,  as  he  ought  to  have 
pleaded  the  tender.  Bryson  v.  iS'im- 
cox,H.S&9G.4.  955 

7.  In  an  action  brought  to  recover  the 
balance  of  an  account,  the  parties 
agreed  that  the  amount  should  be 
referred  to  two  arbitrators,  who, 
in  settling  the  balance  due,  were  to 
be  guided  by  the  decision  of  a  Jury, 
in  regard  of  a  certain  cargo  of  cot- 
ton shipped  by  the  plainufl&,  the 
cost  of  which  formed  one  of  the 
items.  The  Jury  found,  that  the 
plaintiffs  were  not  entitled  to  charge 
the  defendants  with  the  cost  of  die 
cotton;  and  the  arbitrators,  afker 
excluding  such   cost,  pursuant  to 
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the  verdict,  found  a  certain  sum  to 
be  due  to  the  plaintiffs.  The  Pro- 
thonotary,  on  taxation,  refused  to 
allow  the  plaintiffs  the  costs  of  the 
trial  which  applied  to  the  cotton: 
— Held,  that  he  was  right  in  so  do- 
ing.    Fairlie  ▼.  Parker,  E,  9  G.  4. 

438 
8.  The  plaintiffs  had  applied  for  and 
obtained  a  writ  of  mandamus^  un- 
der the  statute  13  Geo.  S,  c.  63, 
8.  44,  for  the  examination  of  wit- 
nesses in  India,  and  the  writ  and 
depositions  were  returned  to  this 
country;  but  the  defendants  did 
not  join  in  the  application  for  the 
writ,  nor  examine  or  cross-examine 
witnesses  under  it;  and  the  plain- 
tiffs obtained  a  verdict: — Held, 
that  they  were  not  entitled  to  the 
costs  attending  the  writ,  or  of  the 
office   copies  of   the  depositions. 

Ibid. 

COVENANT. 

1.  By  an  indenture,  reciting  that  A. 
had  for  many  years  carried  on  the 
business  of  a  fish-factor  and  sales- 
man, and  had  an  interest  in  certain 
fisheries  in  Scotland,  it  was  wit- 
nessed that  he  had,  in  consideration 
of  the  covenants  thereinafler  con- 
tained on  the  part  of  B.,  sold  and 
assigned  to  him  all  that  branch  of 
his  trade  which  consisted  of  the  sale, 
&C.  of  dried  and  cured  fish,  and 
also  his  interest  in  the  fisheries  of 
Scotland;  and  A.  further  covenant- 
ed that  he  would  not  in  any  man- 
ner interfere  with  that  branch  of 
the  business  so  assigned;  and  ^. 
covenanted  that,  in  consideration 
of  the  assignments  and  covenants 
of  A.,  he  would  pay  him  an  annu- 
ity of  2501.  In  an  action  of  debt 
for  non-payment  of  the  annuity,  B. 
pleaded  in  bar,  that  A.  did  interfere 
with  the  trade  assigned  by  him  to 
B,  :-^Held,  bad,  on  demurrer,  as 
the  covenant  by  B.  to  pay  the  an- 


nuity, and  that  by  A.  not  to  inter- 
fere with  the  trade,  were  independ- 
ent and  distinct  covenants,  for  the 
breach  of  either  of  which  separ- 
ate actions  might  be  maintained; 
and  that  A.*s  covenant  not  to  in- 
terfere could  not  be  considered  as 
a  condition  precedent,  as  it  formed 
only  a  part  of  the  consideration  for 
the  annuity.  Carpenter  v.  CresS" 
well,  M.  8  G.  4.  66 

2.  In  covenant,  the  declaration  stat- 
ed, that  one  C.  B.  was  seised  of  an 
undivided  moiety  of  certain  pre- 
mises, and  that  by  his  will  he  de- 
vised them  to  tlie  plaintiffs,  and 
their  heirs,  and  afterwards  died  so 
seised.  It  was  urged  in  arrest  of 
judgment,  that  the  declaration  did 
not  contain  any  sufficient  allegation 
of  title  in  C.  B.,  the  devisor,  it  be- 
ing stated  merely  that  he  was  seised 
generally: — Held,  that  the  decla- 
ration was  sufficient  afler  verdict. 
Harris  v.  Bevan,  E.  9  G.  4.      633 

COVERTURE. 
See  Devise. 

DEBT. 

See  Pleading,  2. 
Practice,  13. 

DEMURRAGE. 

See  Assumpsit,  2. 

Inspection  of  Papers,  2. 

DEMURRER. 
See  Pleading,  1,  £,  3,  6,  7« 

DEMURRER-BOOK. 

1.  Whereas  great  expense  is  often 
unnecessarily  incurred  in  making 
up  demurrer-books,  from  setting 
forth  those  parts  of  the  pleadings 
to  which  the  demurrers  do  not  ap- 
ply :  It  is  therefore  ordered,  that, 
from  and  afler  the  end  of  this  pre» 
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•ent  Hilary  Term,  when  there  shall 
be  a  demurrer  to  part  only  of  the 
declaration,  or  other  or  subsequent 
pleadings,  those  parts  only  of  the 
pleadings  to  whidi  such  demurrer 
relates,  shall  be  copied  mto  the 
demurrer-books;  and,  if  any  other 
parts  shall  be  copied  therein,  the 
Protbonotary  shall  not  allow  the 
costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  attor- 
ney and  client.  Reg.  Gen.  H.  S  & 
9  G.  4.  401 

DEPOSITIONS. 

See  Bankrupt,  2. 

DEVISE, 

1.  A  testatrix  devised  lands  to  C  S., 
and  his  lieirs,  in  trust,  to  and  for 
the  sole  and  separate  use  of  her 
daughter,  S,  S,,  and  to  convey,  as- 
sign, and  assure,  the  same  to  iS'.  iS'., 
her  heirs  and  assigns,  for  ever,  free 
from  and  independent  of  the  debts, 
&c.,  of  any  present  or  any  future 
husband,  and  to  empofver  and  per- 
mil  her  to  take  and  receive  the 
rents,  &c.,  and  to  give  receipts  for 
the  same,  or  to  appoint  any  person 
to  receive  them,  as  if  she  were 
sole  and  unmarried.  S.  S,  after- 
wards made  a  will,  whereby  she 
devised  the  lands  to  her  husband, 
for  life,  with  remainder  over,  and 
died: — Held,  that  the  legal  estate 
vested  in  the  trustee  during  her 
life,  and  that  the  devise  by  S,  a?., 
during  her  coverture,  was  void. 
Doe  d.  Stevens  and  Dumie  v.  Scott, 
//.  8&9G.  4.  317 

DISCLAIMER. 

See  Ejectment,  3. 

DISCONTINUANCE. 
1 .  The  plaintiiF  having  commenced  an 
action  against  the  defendant,  it  was 
agreed  in  writing   that  he  should 


discontinue  it,  and  the  defendant 
engaged  to  pay  the  legal  costs  io- 
curr^  by  the  plaistifF  in  the  suit, 
as  between  party  and  party.  In 
an  action  to  recover  the  amount  of 
such  costt  afler  taxation,  it  was 
averred  in  the  declaration  that  the 
plaintiff  had  discontinued  the  ac- 
tion:— Heldf  that  such  avennent 
could  not  be  supported  withoat 
proof  of  a  rule  to  discontinue. 
Fanshawe  v.  Heard,  H.S&9G.4. 

191. 

DISTRESS. 
See  Justice  of  the  Peace. 

I .  One  of  several  joint-tenants  may 
sign  a  warrant  of  distress,  and  ap- 
point a  bailifi*  to  distrain  for  rent 
due  to  all,  unless  the  others  ex- 
pressly dissent,  Robinson  v.  Hiff- 
man,  E.  0  G.  4.  474 

DISTRINGAS. 

See  Practice,  24. 

EJECTMENT. 

1.  The  defendant  held  cerUin  pre- 
mises of  the  lessor  of  the  plaiotifl) 
under  an  agreement  for  a  lease  for 
seven  years.  No  lease  was  exe- 
cuted; but  the  defendant  continued 
to  occupy  under  the  agreement 
until  the  expiration  of  the  term, 
when  the  landlord  brought  an  ac- 
tion of  ejectment  against  him, 
without  having  given  him  a  notice 
to  quit: — Held,  that  such  notice 
was  unnecessary.  Doe  d.  Ttltx. 
Stratton,  H.  8  &  9  G.  4.  IM 

2.  In  ejectment,  die  plaintiff  declared 
for  twenty  messuages,  tfvenly  te- 
nements, &c.,  and,  after  verdict, 
and  a  writ  of  error  brought  in  the 
King's  Bench,  this  Court  allowed 
the  record  to  be  amended,  by 
striking  out  the  words  "  twenty  te- 
nements." Docd.  Lanrieaod  Glass 
v. Dyball,  H.  8&9G.  4.        530 
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5.  The  defendant  held  premises  un- 
der a  tenant  for  life,  on  whose  death 
possession  was  claimed,  and  rent 
demanded,  by  the  heir-at-law  of  the 
devisor;  whereupon  the  defendant 
wrote  to  the  attorney  of  the  heir- 
at-law,  stating  that  he  held  as  ten- 
ant to  J.  S,  (the  husband  of  the 
tenant  for  life),  in  right  of  his  wife; 
that  he  had  never  considered  the 
claimant  as  the  landlord  of  the 
house;  that  he  should  be  ready  to 
pay  the  arrears  to  any  person  who 
should  be  proved  to  be  heir-at-law; 
but  that  he  must  decline  taking 
upon  himself  to  decide  upon  the 
claim  made  on  him,  without  more 
satisfactory  proof  in  a  legal  man- 
ner : — Held^  that  this  letter  amount- 
ed to  a  disclaimer  of  the  title  of  the 
heir -at  law,  and  that  he  might 
maintain  ejectment  against  the  ten- 
ant, without  giving  him  a  previous 
notice  to  quit,  hoe  d.  Calverl  v. 
Frowd,  E.  9  G.  4.  480 

ENTRY,  WRIT  OF. 
See  Pleadino,  S. 
Recovery,  1. 

ERROR. 

] .  Bail  in  error  required  by  the  stat. 
6  Geo.  4,  c.  96,  s.  1  (which  was 
passed  to  prevent  frivolous  writs 
of  error)  cannot  be  dispensed  with, 
although  there  be  error  in  form  on 
the  face  of  the  record.  Wadsworth 
v.  Gibson,  E.  9  G.  4.  501 

ESCAPE. 

1 .  A  seijeant-at-mace  of  the  city  of 
London  received  a  mandate  from 
the  Mnyor^s  Court,  to  arrest  A,  B, 
and  CD,  His  deputy  arrested 
A,  B.  (C.  Z).  being  out  of  the  coun- 
try), and  took  him  to  a  lock-up- 
house,  the  keeper  of  which  allowed 
him  to  go  at  large.     Two  rcspon  • 


sible  persons  were  afterwards  ten- 
dered to  the  clerk  of  the  bails  of  the 
Mayor*s  Court,  for  A,  B,,  whom 
he  refused  to  receive  unless  they 
would  become  bail  for  C,  D.  also; 
it  being  the  practice  of  that  Court, 
if  two  or  more  persons  be  sued 
jointly,  and  one  only  be  arrested, 
to  require  from  that  one  bail  for 
all.  In  an  action  by  the  parties 
who  had  obtained  the  mandate, 
against  the  serjeant-at-mace  for  the 
escape  of  A.  B. : — Held,  that  he 
was  liable,  as  he  was  bound  to  keep 
him  in  safe  custody ;  and  that  the 
refusal  of  the  officer  to  take  the 
bail  was  no  answer  to  the  action. 
De  Faux  v.  Sewell,  H.S&9G.4. 

216 
2.  On  demurrer  to  a  declaration 
against  the  sheriff,  for  an  escape 
on  mesne  process,  assigning  for 
cause,  that  it  was  not  alleged  that 
any  affidavit  of  the  plaintiff's  cause 
of  action  was  made  or  filed : — Held, 
that  such  allegation  was  unnecessa- 
ry, it  being  averred  that  the  writ  was 
duly  marked  or  indorsed  for  bail 
before  it  was  delivered  to  the  she- 
riff. IVilcoxon  V.  Nightingale,  H. 
8  &  9  G.  4.  279 

ESSOIN. 

See  Practice,  1. 

EVIDENCE. 

See  Bankrupt,  2,  6. 

Discontinuance. 

Examinations. 

Frauds,  Statute  of. 

Pleading,  4. 

Practice,  8. 
l.The  plaintiff  declared  against  an 
attorney,  for  negligence  in  not  caus- 
ing an  application  to  be  made  to 
the  Court  to  set  aside  proceedings 
in  an  action  brought  against  him, 
on  the  ground  that  he  had  never 
been  served  with  process,  in  con^ 


jBsie 


EVIDENCE. 


EXAMINATIONS. 


sequence  whereof  judgment  was 
signed  against  him  by  default,  and 
afterwards  final  judgment  was  sued 
out,  and  execution  issued  there- 
on:— Held,  that  it  was  incumbent 
on  the  plaintiff  to  produce  an  exa- 
mined copy  of  the  record,  to  prove 
both  the  judgments;  and  that  proof 
of  the  entry  of  the  judgment  by 
default  in  tlie  Prothonotary's  book, 
and  the  inquisition,  with  the  Pro- 
thonotary's allocatur f  were  not  suf- 
ficient evidence  of  such  judgment. 
Godefroy  v.  Jay,  H.  S  &  9  G.  4. 

236 

2.  In  an  action  for  a  breach  of  pro- 
mise  of  marriage,  the  promises  de- 
clared on,  were,  Jirsi,  to  marry  on 
request;  secondly ,  the  like,  assign- 
ing for  breach  that  the  defendant 
had  married  another;  thirdly,  to 
marry  within  a  reasonable  time; 
and,  lastly,  to  marry  generally. 
The  proof  was,  that  the  defendant 
had  said  that  he  would  marry  the 
plaintiff  in  July: — Held,  that,  not- 
withstanding this  variance,  the  Jury 
were  warranted  by  the  evidence 
in  inferring  a  promise  to  marry 
generally,  and  that  the  plaintiff 
was  entitled  to  recover  on  the  last 
count  of  the  declaration.  Phillips 
V.  Cruichlcy,  H.  S  &  9  G.  4.   239 

3.  The  plaintiff  declared  on  a  pro- 
mise by  the  defendants  to  pay 
over  to  him  the  proceeds  of  a  fo- 
reign bill  of  exchange  negotiated 
by  them  on  his  account: — Held, 
that  he  was  not  bound  to  produce 
the  bill,  but  might  give  parol 
evidence  of  its  contents.  Hunt  v. 
Alewyn,  E.  9  G.  4.  433 

4.  Examinations  of  parties  before 
commissioners  of  bankrupt,  are  evi- 
dence in  actions  against  them  by 
the  assignees,  unless  such  examina- 
tions were  obtained  by  imposition, 
or  under  duress.  Rohson  v.  Alex- 
ander,  E.  9  €?.  4.  448 

5.  A  woman,  who  lives  with  a  man. 


uses  his  name,  and  passes  as  ha 

wife,  is  a  competent  witness  on  his 
behalf,  in  an  action  brought  against 
him ;  as  the  mere  circomstance  of 
cohabitation  only  goes  to  her  cre- 
dit, not  to  her  competency.  Bat- 
thews  v.  Galindo,  E.  9  G.  4.    ^65 

6.  In  order  to  shew  a  witness  inter- 
ested, it  is  necessary  to  prove  that 
he  has  an  immediate  interest  in  the 
event  of  the  suit,  or  must  derive  a 
certain  benefit  from  its  determina- 
tion one  way  or  the  other.  There- 
fore, in  trover  for  a  barge  which 
the  plaintiffs  claimed  vukder  a  pur- 
chase from  one  B.,  and  which  the 
defendants  also  claimed  under  a 
purchase  from  one  fF.,  who  they 
alleged  to  have  bought  it  from  B., 
B,  was  called  as  a  witness,  when,  on 
an  objection  being  taken  to  hisoom- 
petency,  on  the  ground  of  interest, 
he  was  released  by  joint  and  se^ 
veral  releases  from  the  defendants 
and  TV. : — Held,  that  the  release  by 
JV.  rendered  B,  a  competent  wit- 
ness. Radbum  v.  Morris,  E,  9  G, 
4.  648 

7.  The  plaintiffs'  clerk  proved  that 
the  letter  giving  notice  of  the  disho- 
nour of  a  bill  was  copied  by  him 
on  the  Monday  into  a  book  kept  for 
that  purpose,  and  said,  that,  by  the 
course  of  business  at  their  hoase, 
all  letters  copied  into  that  book 
were  sent  to  the  Post-office  in  the 
evening  of  the  day  on  which  they 
were  so  copied,  but  that  he  himself 
did  not  carry  the  letter  in  question 
to  the  post,  it  being  the  duty  of 
one  of  the  other  clerks  to  do  so:— 
Held,  not  sufficient  evidence  that 
the  letter  was  sent.  Hawkes  v. 
Salter,  E.  9  G.  4.  750 

EXAMINATIONS. 
1.  Exaroinationsof  parties beforecom- 
missionera  of  bankrupt,  are  evi- 
dence in  actions  against  them  by 


EXECUTOR. 


FRAUDS,  STATUTE  OF.  S23 


the  assignees,  unless  such  exami- 
nations were  obtained  by  imposi- 
tion, or  under  duress.  Robson  v. 
Alexander,  E.  9  G,  4.  448 

EXECUTION. 

See  Pleading,  13. 
Prisoner. 
Practice,  22. 
Trespass,  3. 
Trover,  5. 

EXECUTOR. 

See  Administrator. 
Literary  Property. 

1.  The  plaintiff  and  three  others,  be- 
ing residuary  legatees  under  the 
will  of  one  T.  P.,  the  defendants, 
as  the  executors  named  in  the  will, 
accounted  with  them ;  and  having 
paid  to  the  latter  the  respective 
sums  due  to  them  thereon,  took 
from  them,  and  from  the  plaintiff,  a 
release,  but  did  not  pay  the  plain- 
tiff his  share,  he  having  consented 
to  allow  it  to  remain  in  their  hands: 
— Held,  that  the  money  not  being 
retained  by  the  defendants  in  their 
character  of  executors,  the  plaintiff 
was  entitled  to  recover  it  in  an  ac- 
tion at  law.  Gregory  v.  Harman, 
H.S&9  0.4,  209 

2.  No  action  can  be  maintained 
against  a  party  as  executor,  until 
he  has  taken  upon  himself  to  act  as 
such,  or  has  proved  the  will.  There- 
fore, where  a  testator  died  abroad 
more  than  six  years  before  the 
commencement  of  the  suit,  but  his 
executor  in  this  country  had  not 
proved  the  will,  nor  in  any  manner 
acted  as  executor  until  within  six 
years: — Held,  that  the  statute  of 
limitations  was  no  bar.  Douglas 
v.  Forrest,  E,  9  G.  4.  663 

3.  A  mere  delay  by  the  holder  of  a 
bill  of  exchange  to  sue  the  accep- 
tor, does  not  discharge  the  drawer 
or  indorsers,  the  right  to  sue  not 


being  suspended.  Therefore,  where 
the  executrix  of  a  deceased  accep- 
tor verbally  promised  the  holder  to 
pay  the  bill  out  of  her  own  private 
income,  and  the  latter  agreed  to 
give  her  time,  provided  interest 
were  paid,  and  accordingly  forbore 
to  sue: — Held,  that  the  drawer 
was  not  thereby  discharged,  the 
promise  by  the  executrix  being 
void,  and  the  holder  being  under 
no  binding  engagement  to  give  her 
tune.   Philpol  v.  Briant,  E.  9  G.  4. 

754 
FEME  COVERT. 
See  Devise. 

FINE. 
See  Recovery. 

1.  A  British  consul  at  a  foreign  port 
has  no  authority,  under  the  statute 
6  Geo.  4,  c.  87,  s.  20,  to  admin- 
ister an  oath  of  the  acknowledgment 
of  a  party  levying  a  fine.  Hutchin- 
son, Ex  parte,  E.  9  G.  4.  559 

FOREIGN  JUDGMENT. 

1.  Assumpsit  lies  in  the  Courts  at 
Westminster,  on  a  Scotch  decree, 
obtained  in  absence  against  a  na- 
tive of  Scotland,  for  a  debt  con- 
tracted in  Scotland.  Douglas  v. 
Forrest,  E.  9  G.  4.  Q^s 

2.  Where  a  Scotch  decree  adjudges 
interest  to  be  paid,  but  does  not 
fix  the  time  from  which  it  is  to  run, 
it  is  payable  from  the  day  of  cita- 
tion. Ibid. 

FOOTWAY. 
See  Act  of  Parliament. 

FRAUDS,  STATUTE  OF. 

See  Pleadxno,  7. 

1.  The  defendant  agreed  with  the 
plaintiff,  by  parol,  that,  if  she  would 
take  a  lease  of  certain  premises  be. 


824    HUSBAND  AND  WIFE. 


INSPECTION  OF  PAPERS. 


longing  to  him,  he  would  pay  her 
20/.  towards  putting  them  in  re- 
pair. The  lease  was  afterwards 
executed  and  accepted  by  the  plain- 
tiff, who  took  possession  and  re- 
paired the  premises,  and,  on  pay- 
ment of  the  first  quarter's  rent,  de- 
manded the  sum  of  20^  from  the 
defendant,  who  said  he  would  pay 
it  when  the  next  quarter's  rent  be- 
came due: — Held^  that  such  ac- 
knowledgment of  that  sum  being 
due,  raised  a  moral  obligation  on 
the  defendant  to  pay ;  and  that  the 
plaintiff  was  entitled  to  recover  up- 
on an  account  stated,  although  it 
was  objected,  that  parol  evidence 
as  to  the  terms  on  which  the  lease 
was  to  be  granted  was  inadmissible 
by  the  statute  of  frauds.  Seago  v. 
Deane,  H.S&9G.4.  227 

2,  A  subsequent  ratification  by  a 
principal  of  a  contract  by  an  agent, 
is  equivalent  to  a  previous  author- 
ity. Where,  therefore,  a  broker 
made  a  contract  in  writing  for  the 
sale  of  goods,  not  being  authorized 
by  one  of  his  principals  at  the  time, 
which  the  latter  afterwards  assent- 
ed to: — Held,  that  the  broker  was 
an  agent  duly  authorized  to  bind 
his  principal  under  the  statute  of 
frauds,  at  the  time  the  contract  was 
entered  into.  Maclean  v.  Dunn, 
E.  2  G.  4.  671 

FREIGHT. 

See  Insurance,  1. 

GENERAL  ISSUE. 

See  Pleading,  4,  10. 

Practice,  8,  21. 

GOODS  SOLD  &  DELIVERED. 
See  Bills  of  Exchange,  3. 

HUSBAND  AND  WIFE. 

See  Evidence,  5. 


IMPROVED  RENT. 

See  Partt-wall. 

INDENTURE. 
See  Pleading,  2. 

INNUENDO. 

See  Libel,  S. 

INSOLVENT  DEBTORS. 

See  Annuity. 
Prisoner. 

I.  The  ultinoate  assignees  of  an  in- 
solvent debtor  take  all  the  estate 
which  before  vested  in  the  provi- 
sional assignee.  Therefore,  where 
an  insolvent,  after  filing  his  petition, 
and  after  executing  an  assigoinent 
to  the  provisional  assignee,  but  be- 
fore the  day  of  hearing,  and  be- 
fore the  assignment  by  the  pro- 
visional to  the  subsequently  ap- 
pointed assignees,  died: — Held, 
that  his  estate  passed  to  the  latter. 
Willes  V.  EltioU,  M.  8  G.  4.     19 

^.  The  grantor  of  an  annuity,  dis- 
charged under  the  Insolvent  Debt- 
ors' Act,  1  Geo.  4,  c.  II 9,  is  liable 
to  be  arrested  by  his  surety  for 
arrears  which  became  due  subse- 
quently to  his  discbarge,  and  wliich 
the  surety  was  obliged  to  pay. 
Where,  therefore,  a  defendant  bad 
been  arrested  under  such  circum- 
stances, the  Court  refused  to  dis- 
charge him  out  of  custody,  on  a 
motion  to  enter  a  common  appear- 
ance, but  left  him  to  defend  the  ac- 
tion ;  although  the  surety  had  re- 
ceived a  dividend,  and  the  grantee 
had  proved  the  value  of  the  annu- 
ity, which  was  ascertained  by  the 
commissioners  in  pursuance  of  the 
10th  section  of  the  statute.  Free- 
man V.  Burgess,  M*  8  (/.  4.      91 

INSPECTION  OF  PAPERS. 
1.  In  an  action  by  the  owners  of  a 


INSURANCE. 
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ship  against  a  broker  employed 
by  them  to  procure  a  cargo,  the 
Court  refused  to  order  the  latter 
to  allow  the  former  to  inspect  or 
take  a  copy  of  a  letter  received  by 
him  from  a  correspondent  abroad, 
although  he  acted  as  such  broker 
at  the  time.  Rowe'v.  Htrnden,  H» 
8&9G.4.  ^  SS4 

2.  In  an  action  for  freight  and  de- 
murrage, by  ship-owners  against 
the  charterer,  the  Court  will  not 
grant  the  latter  an  inspection  of 
the  log-book  kept  during  the  voy- 
age. RundleY, Beaumont^  H,S&9 
G.  4.  396 

INSURANCE. 

See  Assumpsit,  3. 

1.  In  an  action  against  an  under- 
writer on  a  policy  of  assurance  on 
freight,  where  the  vessel,  whilst 
taking  in  cargo  at  the  Cape  of 
Good  Hope,  for  her  voyage  from 
thence  to  the  port  of  London,  was 
forced,  through  stress  of  weather, 
from  her  moorings,  driven  on  shore, 
and  sunk  in  the  sand;  and,  her 
cargo  being  taken  out,  she  was 
found  to  be  so  much  damaged  and 
shattered  that  it  was  deemed  ad- 
visable to  sell  her;  and  she  was 
accordingly  sold  by  public  auction 
as  a  mere  wreck;  but,  being  sub- 
sequently repaired  by  the  pur- 
chaser, she  had  made  two  or  three 
voyages  to  this  country: — Held, 
that  an  abandonment  of  the  freight 
was  unnecessary.  Mount  v.  Har- 
rison, M.  S  G.  4.  14 

2.  A  policy  of  assurance  contained 
the  following  clause :  "  The  ship, 
&c.,  goods,  and  merchandizes,  &c., 
for  so  much  as  concerns  the  as- 
sured and  assurers  in  this  policy, 
are  and  shall  be  valued  at  five 
tierces  coffee,  valued  at  27/.  per 
tierce,  say  1S5/.  This  policy  to 
he  deemed  st^iait  proof  of  in- 


terest,*'  Held,  that  the  policy  was 
void,  under  the  statute  19  Geo,  2, 
c.  37,  s.  1.  Murphy  v.  Bell,  E.  9 
G.  4.  493 

INTEREST. 
1.  Where  a  Scotch  decree  adjudges 
interest  to  be  paid,  but  does  not 
fix  the  time  from  which  it  is  to  run, 
it  is  payable  from  the  day  of  ci- 
tation. Douglas  V.  Forrest^  E.  9 
G.  4.  663 

JOINT-ACTION. 

See  Pleadiko,  1 . 
Trespass,  1. 

JOINT-CONVERSION. 

See  Trover,  6. 

JOINT-TENANTS. 

1.  One  of  several  joint-tenants  may 
sign  a  warrant  of  distress,  and  ap- 
point a  bailiff  to  distrain  for  rent 
due  to  all,  unless  the  others  ex- 
pressly  dissent,  Robinson  v.  Hqff'-^ 
man,  E,  9  G.  4.  474 

JUDGMENT. 

See  Set-off. 

JUSTICE  OF  THE  PEACE. 

1.  In  an  action  against  two  Justices 
of  the  Peace,  for  illegally  convict- 
ing the  plaintiff,  and  issuing  a  war- 
rant of  distress  against  his  goods, 
the  notice  of  action  stated  the  war- 
rant to  have  been  directed  to  A.  B., 
and,  when  produced  at  the  trial, 
it  was  found  to  have  been  directed 
to  C.  Z).,  constable  ofH.: — HeU 
a  fatal  variance,  although  A,  B. 
executed  the  warrant.  Aked  v. 
Stocks,  H,S&9  G.4.  346 

LANDLORD  AND  TENANT. 
See  Ejectment. 
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LIBEL. 

1.  The  plaintiflr  being  about  to  be 
elected  preacher  to  a  congregation 
of  dissentersi  one  of  its  members 
called  on  the  defendant  to  make 
enquiries  as  to  his  character;  the 
defendant  mentioned  some  circum- 
stances in  a  manner  reflecting  very 
grossly  on  the  plaintiff,  and  im- 
puting to  him  forgery ;  which  turn- 
ing out  to  be  unfounded,  the  dea- 
cons of  the  congregation  sent  a  cir- 
cular to  each  of  its  members,  with 
a  view  to  remove  the  effect  of  those 
aspersions;  and  the  defendant,  in 
answer,  wrote  a  letter  to  them,  in 
which,  after  repeating  what  he  had 
before  said,  he  inserted  what  he 
alleged  to  be  the  opinion  of  coun- 
sel, but  which  was,  in  fact,  only 
part  of  such  opinion,  he  having 
purposely  withheld  part  of  it,  which 
was  a  qualification  of  that  set  out. 
The  Jury  having  found  that  the 
libel  imputed  forgery  to  the  plain- 
tiff, but  that  the  defendant  was  not 
actuated  by  express  malice,  gave  a 
verdict  for  the  plaintiff,  with  50L 
damages.  On  tnotion  for  the  de- 
fendant to  have  it  entered  for  him 
on  the  general  issue,  and  for  the 
plaintiff  on  the  special  pleas,  on 
the  ground,  that,  the  Jury  having 
negatived  express  malice,  the  ac- 
tion could  not  be  maintained ;  and 
that  the  letter  containing  the  libel 
was  a  privileged  communication: 
— and  on  motion  by  the  plaintiff  for 
a  new  trial,  on  the  ground,  that, 
from  the  lapse  of  time  since  the 
bill  was  given,  and  the  defendant's 
withholding  that  part  of  the  opinion 
which  was  favourable  to  tlie  plain- 
tiff's case,  there  was  sufficient  proof 
of  express  malice,  and  that  the  Jury 
ought  to  have  found  it:  —  The 
Court  refused  to  disturb  the  ver- 
dict. Blackburn  v.  Blackburn,  M, 
SG.4.  S3 

2.  In  an  action  for  a  libel  contained 


in  a  letter  written  in  Btickingkam'' 
shire,  the  Court  allowed  the  venwt 
to  be  changed  from  London  to  that 
county,  on  the  usual  affidavit  that 
the  plaintiff's  cause  of  action  (if 
any)  arose  there;  it  not  appeariog 
that  the  letter  was  published  or 
circulated  in  a  different  county: 
and — Held,  that  the  affidavit  was 
sufficient,  although  the  dedaration 
contained  counu  for  slander,  as 
well  as  for  the  libel.  Talleni  v. 
Morten,H.S&9G.4.  188 

.  In  an  action  for  a  libel,  the  decla- 
ration,— after  reciting,  that  divers 
persons   had   been   associated  to- 
gether, under  the  name  of  "  The 
Society  of  Guardians  for  the  Pro- 
tection of  Trade  against  Swindlers 
and  Sharpers;"  and  that  the  de- 
fendant, under  colour  of  being  the 
secretary  of  the  said  society,  had, 
from  time  to  time,  published,  and 
was  accustomed  to  publish,  certain 
printed  reports,  for  the  purpose  of 
denoting  to   the  members  of  the 
said  society  the  names  of  such  per- 
sons as  were  deemed  swindlers  and 
sharpers,  and  improper  persons  to 
be  proposed  to  be  bidlotted  for  as 
members  of  the  said  society — set 
out  the  following  libel,  of  and  con- 
cerning the  plaintiff: — "  Society  of 
Guardians  for  the  Protection  of 
Trade  against  Swindlers  and  Shar- 
pers; I  (meaning  the  defendant) 
am  directed  to  inform  you,  that  G. 
(meaning  the  plaintiff)  and  C,  are 
reported  to  this  society  as  impro- 
per to  be  proposed  to  be  ballotted 
for  as  members  thereof  (meaning 
that  the  plaintiff  was  a  swindler 
and  sharper,  and  an  improper  per- 
son to  be  a  member  of  the  said 
society)."     After  verdict  for  the 
plaintiff,  and  writ  of  error  brought: 
— Held,  that  the  innuendo  was  not 
warranted  by  the  libel ;  and  that  the 
words  of  the  libel,  unexplained  by 
introductory  matter,  were  not  ac- 
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tionable.  OoldsUin  v.  Foss,  H.S& 
9  G^  4.  402 

4.  The  defendant,  as  surety  for  one 
M.  3f.,  entered  into  a  bond  for  the 
performance  of  an  award,  on  which 
he  was  sued  by  the  plaintiff,  and 
the  payment  of  which  he  resisted, 
and  instituted  proceedings  to  set  it 
aside.  Pending  these  suits,  the 
plaintiff  advertized  the  bond  for 
sale  as  a  common  money  bond; 
whereupon  the  defendant  wrote  to 
the  auctioneer,  apprising  him  of 
the  circumstances  under  which  the 
bond  was  given,  and  saying  that  it 
was  of  no  value,  and  averring  that 
the  object  of  the  plaintiff  in  putting 
it  up  to  sale,  was,  "  either  to  ex- 
tract money  from  the  pocket  of  an 
unwary  purchaser,  or,  by  the  threat 
of  publication,  to  extort  money 
from  hxm**  The  defendant  pub- 
licly read  and  circulated  the  letter 
in  the  sale-room : — HeU  libellous, 
without  proof  of  express  malice, 
Robertson  v.  Macdougall,  E.  9 
G.  4.  692 

LIEN. 
See  Bills  of  Exchange,  2. 
SeT'OFp,  2. 
Trespass,  4. 
Trover,  4. 

LIMITATIONS,  STATUTE  OF. 

1.  Noaction  can  be  maintained  against 
a  party  as  executor,  until  he  has 
taken  upon  himself  to  act  as  such, 
or  has  proved  the  will:  Therefore, 
whtre  a  testator  died  abroad  more 
than  six  years  before  the  com- 
mencement of  the  suit,  but  his  ex- 
ecutor in  this  country  had  not  prov- 
ed the  will,  nor  in  any  manner  act- 
ed as  executor  until  within  six 
years: — Held,  that  the  statute  of 
limitations  was  no  bar.  Douglas 
V.  Forrest,  E.  9  G.  4.  663 

2.  The  plaintiff  having  lent  the  de- 


fendant a  sum  of  money,  took  from 
him  the  following  memorandum : — 
"  I.  O.  U.  one  hundred  pounds, 
Chas*  Roharts. 
SOihJuly,  1821." 
**  August   17th,   received   fifty 
pounds. 

Ckas.  Robarls.** 
The  last  item  alone  was  infra  sex 
annos  : — Held,  that  it  did  not 
amount  to  an  acknowledgment  of 
the  existence  of  the  prior  debt,  so 
as  to  take  it  out  of  the  statute  of 
limitations.  Roharts  v.  RobartSf 
E.  9  G.  4.  487 

LITERARY  PROPERTY. 

1 .  /i,  having  prepared  a  literary  work, 
by  his  will  directed  it  to  be  print- 
ed, and  devised  funds  to  his  execu- 
tors to  defray  the  expenses  of  pub- 
lication. After  the  death  of  A., 
the  work  was  published  in  parts, 
thirty  copies  being  printed,  for 
which  there  were  only  twenty-six 
subscribers,  (one  part  was  sold),  and 
the  amount  of  the  subscriptions  be- 
ing inadequate  to  pay  the  expenses 
of  publication,  the  deficiency  was 
defrayed  by  the  executors  out  of 
the  funds  devised.  The  parts  were 
not  published  at  fixed  intervals, 
but,  according  to  the  state  of  those 
funds : — Held,  that  a  part  or  num- 
ber of  a  volume  was  not  a  periodi- 
cal publication  or  book  demandable 
by  the  public  libraries  or  British 
Museum,  under  the  statute  54  Geo, 
8,  c.  1 5 6.  British  Mtueum  v.  Payne, 
E.  9  G.  4.  415 

LOG-BOOK. 
See  Inspection  of  Papers. 

MAGISTRATE. 
See  Justice  of  the  peace. 

MALICE. 
See  Libel,  1,  4« 
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MANDAMUS. 

See  Practice,  1 8. 

MARRIAGE,  BREACH  OF  PRO- 
MISE OF. 

1.  In  an  action  for  a  breach  of  pro- 
mise of  marriage,  the  promises  de- 
clared on  were,  Jirst,  to  marry  on 
request;  secondly,  the  like,  assign- 
ing for  breach,  that  the  defendant 
had  married  anotlier;  thirdly,  to 
marry  within  a  reasonable  time; 
and,  lastly,  to  marry  generally. 
The  proof  was,  that  the  defendant 
had  said  that  he  would  marry  the 
plaintiff  in  Jvdy: — Held,  that,  not- 
withstanding this  variance,  the  Jury 
were  warranted  by  the  evidence 
ia  inferring  a  promise  to  marry 
generally;  and  that  the  plaintiff 
was  entitled  to  recover  on  the  last 
count  of  the  declaration.  Phillips 
V.  Crutchley,  //.  8  &  9  G.  4.     239 

MASTER  AND  SERVANT. 
1.  A  person  occasionally  employed 
by  the  defendant  as  his  servant, 
being  sent  out  by  him  on  his  busi- 
ness, took  the  horse  of  another  per- 
son in  whose  service  he  also  work- 
ed, and,  in  going,  rode  over  the 
plaintiff.  At  the  trial,  it  was  left 
to  the  Jury  to  say,  whether  or  not 
the  horse  was  taken  by  the  servant 
with  the  implied  consent  or  autho- 
rity of  the  defendant;  and  they 
having  found  a  verdict  for  the 
plaintiff,  the  Court  refused  to  grant 
a  new  trial.  Goodman  v.  Kennell, 
H.S&9G.4f.  241 

MAYOR'S  COURT, 
See  Escape. 

MEMORANDA,  1,  179. 

MISNOMER. 
See  Pleadiko,  1. 
Trespass,  1. 


MONEY  HAD  AND  RECEIVED. 

See  Administrator. 
Executor,  I. 

MUSEUM,  BRITISH. 

See  Literary  Propeett. 

NEGLIGENCE. 

See  Carrier. 

NEW  TRIAL. 
See  Practice,  6. 

NONSUIT. 
See  Practice,  i>. 

NOTICE  BY  CARRIERS. 

^'er  Carrier,  3, 

NOTICE  OF  ACTION. 
See  Justice  of  the  Peace. 

NOTICE  OF  TRIAL. 
See  Practice,  5. 

NOTICE  TO  DISPUTE  BANK- 
RUPTCY. 
See  Practice,  il. 

NOTICE  TO  QUIT. 
See  Ejectment,  1,  S. 

OUTLAWRY. 

1.  A  party  outlawed  can  only  appear 
in  Court  for  the  purpose  of  revers- 
ing his  outlawry.  Where,  there- 
fore, a  defendant,  the  grantor  of  an 
annuity,  who  had  been  outlawed  in 
an  action  in  the  Court  of  King*s 
Bench  for  arrears,  applied  to  this 
Court  to  set  aside  the  securities,  <m 
the  ground  of  an  illegality  in  the 
grant  in  the  first  instance: — Held, 
Uiat  he  could  not  be  heard.  Laukes 
Holbeche,M.BG.4t.  126 
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PALACE  COURT. 

See  Costs,  4. 
Practice,  15. 

PARTNERS. 
See  Bills  of  Excuanob  and  Pro- 
missory Notes. 

PARTY-WALL. 

1 .  The  defendant  held  land  under  a 
lease  from  /.  S,^  and  underlet  a 
portion  of  it,  at  an  advanced  rent, 
to  one  (7.,  who  built  thereon,  using 
the  party-wall  of  the  plaintiff: — 
Heldf  that  the  defendant  was  the 
owner  of  the  improved  rent,  within 
the  meaning  of  the  building  act,  and 
liable  to  a  moiety  of  the  expense  of 
building  the  party -wall: — Heldj  al- 
so, that  the  account  or  estimate  re< 
quired  by  the  act  to  be  given  within 
ien  dayt  after  the  building  of  the 
wall,  does  not  apply  to  the  case  of 
a  new  wall  to  a  house  having  none 
adjoining  it;  but  only  where  an  old 
one  is  removed.  CoUint  v.  Wil- 
son, E.  9  G.  4.  454 

PETITIONING  CREDITOR. 
See  Bankrupt,  6. 

PLEADING. 
See  Action  on  the  Case,  3  . 
Arbitration,  1. 
Ejectment,  2. 
Evidence,  I,  2, 
Libel,  3, 
Marriage,  Breach  of  Promise 

oy. 
Practice,  8,  13,  16,  17,  18,  ft6. 
Replevin. 
Trespass,  1. 

1.  To  a  joint  action  of  trespass  against 
four  defendants,  one  of  them  plead- 
ed a  fmsnomer  in  abatement,  and 
concluded  by  praying  judgment  **oj 
the  writ,  and  thai  the  same  may 
juathedf  ^c."  :—Held,  bad  on  ge- 


neral demurrer,  as  the  misnomer 
only  operated  to  abate  the  writ  as 
to  the  party  misnamed.  fVade  v. 
Stiff,M.SG.4.  26 

2.  By  an  indenture,  reciting  that  A. 
had  for  many  years  carried  on  the 
business  of  a  fish-factor  and  sales- 
man, and  had  an  interest  in  certain 
fisheries  in  Scotland,  it  was  wit- 
nessed that  he  had,  in  consideration 
of  the  covenants  thereinafter  con- 
tained on  the  part  of  B,,  sold  and 
assigned  to  him  all  that  branch  of 
his  trade  which  consisted  of  the  sale, 
&c.,  of  dried  and  cured  fish,  and 
also  his  interest  in  the  fisheries  in 
Scotland;  and  A,  further  covenant- 
ed that  he  would  not  in  any  man- 
ner interfere  with  that  branch  of  the 
business  so  assigned ;  and  B.  cove- 
nanted that,  in  consideration  of  the 
assignments  and  covenants  of  ^.,  he 
would  pay  him  an  annuity  of  250L 
In  an  action  of  debt  for  non-pay- 
meut  of  the  annuity,  B.  pleaded  in 
bar,  that  A,  did  interfere  with  the 
trade  assigned  by  him  to  B,: — 
Held,  bad,  on  demurrer,    as  the 
covenant  by  B.  to  pay  the  annuity, 
and  that  by  A,  not  to  interfere  with 
the  trade,  were  independant  and 
distinct  covenants,  for  the  breach  of 
either  of  which   separate  actions 
might  be  maintained;  and  that  A,'s 
covenant  not  to  interfere  could  not 
be  considered  as  a  condition  prece- 
dent, as  it  formed  only  a  part  of  the 
consideration  for  the  annuity.  Car- 
penter  v.  Cresswell,  M,  8  G,  4.  66 
3.  In  a  writ  of  entry  sur  abatement  in 
the  cut  and  per,  the  demandant,  by 
his  count,  demanded  six  messuages, 
six  mills,  two  barns,  two  stables,  six 
out-houses,  six  yards,  two  gardens, 
two  orchards,  one  hundred  acres  of 
arable  land,  one  hundred  acres  of 
meadow  land,  one  hundred  acres  of 
pasture  land,  one  hundred  acres  of 
wood  land,  one  hundred  acres  of  un- 
derwood, one  hundred  acres  of  land 
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covered  with  water,  and  one  hun- 
dred  other  acres  of  other  land,  with 
the  appurtenances;  and  stated  his 
title,  as  cousin  and  heir  of  one  R.  S,, 
upon  whose  death  one  R,  T,  abat- 
ed, and  devised  the  estate  to  R.  D. 
C,  and  S,,  his  wife,  by  whom  the 
tenant  had  entry.  The  tenant,  "  as 
to  tlie  said  messuageSf  mills,  barns, 
stables,  out-houses,  gardens,  or- 
chards, and  thirty  acres  of  land, 
thirty  acres  of  meadow,  and  thirty 
acres  of  pasture,  with  the  appur- 
tenances, parcel  of  the  said  land 
in  the  said  count  mentioned,**  said, 
**  that  the  demandant  ought  not  to 
have  his  seisin  of  the  messuages  or 
tenements,  with  the  land  and  ap« 
purtenances,  in  the  said  count  men- 
tioned, or  any  part  thereof"  and 
pleaded,  that  J^.  jS".,  being  seised  of 
the  messuages,  &c.,  devised  the 
same  to  R.  7.,  in  fee;  that  R.  T. 
became  seised  of  the  messuages, 
and  afterwards  devised  them  to  S,^ 
the  wife  of  72.  D,  C,  and  her  heirs, 
for  ever;  that  R*  D.  C  and  S,  his 
wife,  in  right  of  the  said  ^S".,  there- 
by became  seised  in  fee,  and  after- 
wards levied  a  fine  to  the  tenant, 
with  proclamations,  ''  of  all  the  said 
tenements  in  the  introductory  part 
of  the  plea  mentioned,  and  the  land 
whereon  the  said  buildings  now 
stand,  hy  the  description  of  fomr 
messuages,  one  cloth  mill,  four^ 
barns,  four  stables,  one  wharf,  four 
curtilages,  four  gardens,  four  or^ 
chords,  thirty  acres  of  land,  thirty 
acres  of  meadow,  and  thirty  acres 
of  pasture,  with  the  appurtenances, 
as  by  the  said  fine  and  proclamations 
made  thereon,  now  remaining  of  re~ 
cord  in  the  Court  of  the  Bench 
here,  more  fully  appears."  The 
tenant  then  averred,  that,  afler  the 
levying  of  the  fine,  he  entered  into 
the  messuages,  &c. ;  and  conclud- 
ed his  plea,  by  praying  judgment, 
"  if  the  demandant  ought  to  have 


his  seisin  of  and  in  the  meuuages  or 
tenements,  with  the  land  and  appur- 
tenances, tfi  the  said  count  m€nt9on' 
ed"  To  this  plea  the  demandant 
demurred  specially,  assigning  for 
causes i-^rst,  that  the  plea  was 
double,  for  alleging  the  devise  by 
R.  S.  to  R.  T.,  and  by  R.  T.  to  S., 
the  wife  ofR.  Z>.  C,  and  also  the 
Jlne  levied  hy  R,D.  C,  and  S.,  his 
wife,  to  the  tenant;  either  hting  a 
auflScient  answer; — secondiyt  that 
though  the  plea  began  by  selecting 
part  oiAy  of  the  premises  mentioned 
in  the  count,  it  averred  thai  the 
demandant  ought  not  to  have  sei- 
sin of  the  messuages,  ^c,  or  any 
part  thereof^  and  concluded  by 
praying  judgment  of  aU; — third- 
ly,  that  the  fine,  as  pleaded,  ap- 
peared not  to  have  been  levied  of 
all  the  tenements  in  the  introductory 
pert  of  the  plea  mentioned,  and  as 
to  which  die  fdea  was  pleaded; — 
and,  lastly,  that  the  plea  did  not 
verify  the  fine  by  the  record  there- 
of, but  concluded  with  a  general 
verification  and  prayer  of  judg- 
ment ;  the  tenant  thereby  attempt- 
ing to  put  in  issue  matter  of  record, 
and  make  it  triable  per  pais: — 
Held,  that  the  plea  was  good. 
/2aiv^4,  demandant;  Lusty,  teoant, 
M.  8  O.  4.  102 

4.  The  Court  refused  to  allow  the 
defendant,  in  an  action  of  assump- 
sit, to  plead  the  general  issue,  and 
also  several  special  pleas,  that  the 
money  mentioned  in  the  declaration 
was  due  only  for  differences  arising 
out  of  stock-jobbing  transactions ; 
as  such  matter  might  be  given  in 
evidence  under  the  former  plea. 
Rossct  V.  King,  M.  8  G.  4.       145 

6m  The  plaintiff  having  commenced 
an  action  against  the  defendant,  it 
was  agreed  in  writing  that  he  should 
discontinue  it,  and  the  defendant 
engaged  to  pay  tlie  legal  costs  in- 
curred by  the  plaintiff  in  the  suit, 


PLEADING. 


PLEADING. 


831 


as  between  party  and  party.  In 
an  action  to  recover  the  amount  of 
such  costs  after  taxation,  it  was 
averred  in  the  declaration  that  the 
plaintiff  had  discontinued  the  ac- 
tion:— Heldj  that  such  avennent 
could  not  be  supported  without 
proof  of  a  rule  to  discontinue.  Fan^ 
ihawe  V.  Heard,  H.  S  8c  9  G.  4. 

191 

6.  On  demurrer  to  a  declaration 
against  the  sheriff,  for  an  escape 
on  mesne  process,  assigning  for 
cause,  that  it  was  not  alleged  that 
any  affidavit  of  the  plaintiff's  cause 
of  action  was  made  or  filed : — Held, 
that  such  allegation  was  unneces- 
sary, it  being  averred  that  the  writ 
was  duly  marked  or  indorsed  for  bail 
before  it  was  delivered  to  the  she* 
riff.  WUcoxan  v.  Nightingale,  H. 
S&9G.4.  ^79 

7.  The  plaintiff  declared,  that,  before 
the  making  of  the  defendant's  pro- 
mise, A.  P.  had  been  arrested  and 
was  in  custody  at  the  suit  of  7*.  H, 
and  /•  H,,  and  that,  in  considera- 
tion that  they  would  cause  her  to  be 
discharged,  and  take  a  bill  of  ex- 
change, to  be  drawn  on  A»  P.,  for 
the  amount  of  the  debt  due  to  T,  H, 
and  /.  H,,  the  defendant  undertook 
to  pay  the  bill  in  case  it  should  be 
dishonoured  by  A,  P,  Pleas — 
^rtt,  that  the  defendant's  promise 
was  a  special  promise  for  the  debt 
of  another,  and  that  no  agreement 
relating  to  the  cause  of  action,  nor 
any  memorandum  or  note  thereof, 
wherein  the  consideration  for  the 
promise  was  stated  or  shewn,  was 
in  writing,  or  was  signed  by  the 
defendant,  or  by  any  other  person 
by  him  authorized ; — and,  secondly, 
that,  before  A.  P.  was  indebted  to 
T.  H*  and  /.  H.,  and  from  thence 
until  the  making  of  the  promise, 
A.  P.  was  the  wife  of  one  fV»  P., 
and  that  he  was  still  alive.  On 
demurrer,  assigning  for  cause,  that 
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the  pleas  amounted  to  the  general 
issue  and  tended  to  prolixity  of 
pleading: — Held,  good,  as  there 
was  no  denial  of  the  plaintiff's  right 
of  action,  or  of  the  facts  stated  in 
the  declaration,  but  was  matter  of 
defence  in  law,  arising  out  of  the 
statute  of  frauds.  Maggsv,  Ames, 
H.S&9  0.4.  294 

8.  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  he  pleaded  the 
delivery  of  twenty  pipes  of  port 
wine  in  satisfaction: — The  Court 
refused  to  allow  the  plaintiffs  to  sign 
judgment  as  for  want  of  a  plea,  al- 
though it  was  sworn  that  the  plea 
was  altogether  false.  Smithy,  Back- 
well,  H.S8c9G.4.  33S 

9.  In  covenant,  the  declaration  stat- 
ed, that  one  C  B.  was  seised  of  an 
undivided  moiety  of  certain  pre- 
mises, and  that  by  his  will  he  de- 
vised them  to  the  plaintiffs,  and 
their  heirs,  and  afterwards  died  to 
seised.  It  was  urged  in  arrest  of 
judgment,  that  the  declaration  did 
not  contain  any  sufficient  allegation 
of  title  in  C,  B.,  the  devisor,  it  be- 
ing stated  merely  that  he  was  seised 
generally: — Held,  that  the  decla- 
ration was  sufficient  after  verdict 
Harris  v.  Beavan,  E.  9  G.  4.    633 

10.  To  a  declaration  in  assumpsit, 
containing  a  count  on  a  bill  for 
857/.  10«.,  with  a  count  for  goods 
sold,  and  the  usual  money  counts, 
the  defendant  pleaded — as  to  the 
second  and  subsequent  counts,  ex- 
cept as  to  the  sum  of  8^  7/.  lOi. — non 
assumpsit;  and — ^as  to  the  said  sum 
of  857/.  10^.— that,  after  the  mak- 
ing of  the  promises,  and  before  the 
commencement  of  the  suit,  he  drew 
a  bill  on  F.  L.  ^  Co.  for  that  sum, 
and  indorsed  it  to  the  plaintiffs,  to 
whom  the  defendant  was  still  liable 
on  it ;  and — as  to  the  promise  in 
the^r«/  count  mentioned — that,  be- 
fore the  said  bill  became  due,  the 
plaintiffs  indorsed  it  to  third  per- 
1 1 1 
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sons,  to  whom  the  defendant  was 
still  liable.  On  an  affidavit  that 
the  plea  was/a/ie; — ^The  Court  or- 
dered it  to  be  struck  out,  unless  the 
defendant  would  consent  to  with- 
draw it,  and  undertake  to  plead  is- 
suably  within  tno  days,  and  to  take 
short  notice  of  trial  for  the  Sittings 
after  the  Terra.  Jones  v.  Studd^  E. 
9  (7.  4.  643 

II.  The  plaintiff,  in  i\ie first  and  third 
counts  of  his  declaration,  alleged, 
that,  at  the  time  of  making  the 
agreement  with  the  defendant,  he 
was  possessed  of  a  house  for  a 
certain  term  of  years,  to  expire  on 
the  fidth  December^  1856;  and,  in 
the  second^  that  he  was  entitled  to 
the  term  under  and  by  virtue  of  a 
certain  contract.  The  proof  was, 
that  the  plaintiff  was  possessed  of 
a  term  of  twelve  years  only;  and 
there  was  no  contract  or  agreement 
under  which  he  was  at  that  time  en- 
titled to  an  extension  of  the  term : 
— Held^  that  this  was  a  fatal  vari- 
ance, although  it  appeared  that  the 
plaintiff  had  since  become  possess* 
ed  of  a  lease  to  expire  in  December, 
1856.  Rouiledge  v.  Grant,  E.  9 
G.  4.  717 

12,  In  anactionon  the  case  against  the 
proprietor  of  a  stage-coach,  for  an 
injury  sustained  by  a  passenger, 
the  declaration  alleged,  that  the  de- 
fendant was  the  owner  of  a  stage- 
coach for  the  conveyance  of  pas- 
sengers from  London  to  Black' 
heathy  and  that  the  plaintiff  had 
agrtfd  to  become  a  passenger,  and 
that  the  defendant  had  agreed  to 
receiTe  her  as  such  passenger,  to  be 
carried  from  London  to  Blackheath  ; 
and  the  evidence  was,  that  the  words 
*'  London  to  Blackheath "  were 
painted  on  the  coach -door;  that  the 
coach  was  licensed  to  run  from 
Chftritig" Cross  only;  and  that  the 
plaintiff  was  taken  up  at  the  Ele^ 
phant  and  Castle  in  St.  George's 


Fields  :--Held,  that,  as  Charing' 
Cross  and  St,  George's  Fields  are 
both  in  common  parlance  styled 
"  London,"  the  variance  was  imma- 
terial, and  the  allegation  sufficient- 
ly proved.  Ditcham  v.  Chnis,  E, 
9  G,  4.  735 

13.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  ship,  and  seiz- 
ing and  converting  his  goods,  the 
defendants  justified  under  a  writ  of 
fieri  facias,  to  which  the  plaintiff 
replied  de  injurid  sud  proprid  ab- 
sque residuo  causae,  and  new-assign- 
ed, that  the  defendants  entered  the 
ship  and  took  the  goods  for  other 
purposes  than  those  mentioned  in 
the  plea: — Held,  that  it  was  com- 
petent to  the  Judge  to  leave  it  to 
the  jury  to  say,  whether  the  goods 
were  bond  fide  taken  under  the  writ, 
or  whether  the  execution  was  re- 
sorted to  as  a  colour  for  taking 
them,  and  not  to  effect  a  levy  by 
virtue  of  the  writ.  Lucas  v.  Nock' 
ells,  E,  9  G.  4.  783 

POLICY. 
See  Insu&ancb. 

PRACTICE. 
See  Affidavit  to  hold  to  Bail. 
Annuity. 
Bail. 
Costs. 
Ejectment. 
Erbor. 
Evidence. 
Insolvent  Debtors. 
Inspection  of  Papers. 
Joint-Tenants. 
Prisoner. 
Set-off. 
Sheriff. 
Trespass. 
Trover. 
Variance. 
Venue. 
1 .  By  the  statute  24  Geo,  t,  c.  48,  s.  3. 
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the  demandant  in  a  writ  of  right 
must  adjourn  the  tenant's  essoin  to 
the  third  return.  Where,  therefore, 
a  demandant  adjourned  the  essoin 
to  the  second  instead  of  the  third 
return,  and  the  tenant  entered  a 
rule  with  the  clerk  of  the  essoins, 
that,  "unless  the  demandant  ad- 
journed the  essoin  to  the  third  re- 
turn, a  non  pros,  would  be  enter- 
ed;" and,  after  the  time  to  which 
the  essoin  ought  to  have  been  ad- 
journed, the  tenant  entered  a  ne 
recipiatw,  and  signed  judgment  of 
non  pros.f  and  a  writ  of  grand  cape 
was  issued  in  the  action  by  the  de- 
mandant, on  the  same  day,  but 
shortly  after,  the  judgment  had 
been  so  signed: — The  Court  set 
aside  the  jrrit  for  irregularity. 
Howies^  demandant;  Bowly,  tenant, 
M.  8  G..^.  % 

2.  l*he  plaintiff  described  himself  as 
CharUs  Edmund  in  the  affidavit 
to  hold  to  bail,  and  was  named 
Charles  only  in  the  writ  and  de- 
claration:— Heldf  that  the  defend- 
ant should  have  applied  to  set  aside 
the  writ,  in  the  first  instance,  there 
being  no  affidavit  of  debt  to  war- 
rant its  being  sued  out;  but,  as  the 
defendant  had  given  bail,  the  Court 
ordered  an  exoneretur  to  be  enter- 
ed on  the  bail-piece.  Grmdall  v. 
Smith,  M.  SG.4f.  24 

S,  The  defendant  having  been  arrest- 
ed on  a  capiaSf  returnable  on  a  day 
certain,  instead  of  on  a  general  re- 
turn day,  and  given  a  bail-bond  to 
the  Sheriff :— The  Court  refused  to 
allow  the  writ  to  be  amended,  un- 
less the  plaintiff  would  consent  to 
discharge  the  bail  on  the  defen- 
dant's entering  a  common  appear- 
ance. Johnson  v.  Dobell,  M.  8 
G.  4.  28 

4.  A  motion  requiring  a  plaintiff  to 
give  security  for  costs,  on  the  ground 
of  his  being  resident  abroad,  must 
be  made  before  plea  pleaded;  and 


it  seems  that  such  security  cannot 
be  required  from  a  foreigner,-  a 
master  of  a  vessel  trading  to  this 
country,  but  having  no  fixed  resi- 
dence here.  Kasten  v.  Plaw^  M, 
S  G.4!.  30 

5.  If  a  cause  be  made  a  remanet  at 
the  Assizes,  a  new  notice  of  trial  is 
necessary  if  the  plaintiff  intend  to 
try  the  cause  at  the  following  As- 
sizes. Therefore,  where  notice  of 
trial  for  the  Spring  Assizes  had 
been  given,  and  the  cause  made  a 
remanet  to  the  next  Summer  As- 
sizes; and  the  defendant  having 
then  attended  with  his  witnesses, 
and  found  that  the  cause  was  not 
set  down,  afterwards  applied  for 
costs  to  be  paid  by  the  plaintiff  for 
not  proceeding  to  trial : — Heldf  that 
he  was  not  entitled.  Gains  v.  Bil- 
son,  M.  SG,4.  '  87 

6.  The  plaintiffs  having  been  non- 
suited, obtained  a  rule  for  a  new 
trial,  which  was  silent  as  to  costs. 
The  defendant,  without  going  again 
to  trial,  gave  the  plaintiffs  a  cognovit 
to  confess  judgment,  "  and  that  the 
plaintiffs  had  sustained  damages  to 
the  amount  of  one  shilling,  besides 
the  costs  to  be  taxed  by  the  Pro- 
thonotary,  and  he  should  think  the 
plaintiffs  entitled."  The  Protlio- 
notary  having  refused  to  tax  the 
plaintiffs  the  costs  of  the  nonsuit. 
The  Court  would  not  interfere,  say- 
ing, that,  as  the  parties,  by  the 
terms  of  the  cognovit,  had  agreed 
to  constitute  the[Prothonotary  their 
arbitrator,  they  must  be  bound  by 
his  decision.  JSlvin  v.  Drummond, 
M.  8  G.  4.  8B 

7.  A  party  outlawed  can  only  appear 
in  Court  for  the  purpose  of  revers- 
ing his  outlawry.  Where,  there- 
fore, a  defendant,  the  grantor  of  an 
annuity,  who  had  been  outlawed  in 
an  action  in  the  Court  of  King's 
Bench  for  arrears,  applied  to  this 
Court  to  set  aside  the  securities,  on 
1 1 1  2 
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the  ground  of  an  illegality  in  the 
grant  in  the  first  insUnce: — Held, 
that  he  could  not  be  heard.  Loukes 
V,  Ifolbeche,  M.  8  Gf.  4.  12G 

8.  The  Court  refused  to  allow  the  de- 
fendant, in  an  action  of  assumpsit, 
to  plead  the  genera]  issue  and  also 
several  special  pleas,  that  the  mo- 
ney mentioned  in  the  declaration 
was  due  only  for  diflferences  arising 
out  of  stock-jobbing  transactions ; 
as  Buch  matter  might  be  given  in 
evidence  under  the  former  plea. 
Hosset  V.  King,  M.  8  G.  4.      145 

9.  On  a  motion  to  set  aside  an  attach- 
ment against  the  sheriff  (the  bail  in 
the  action  having,  by  mistake,  jus- 
tified in  the  Court  of  King's  Bench 
instead  of  inUiis  Court),  theaffidavit 
stated  that  the  application  was  made 
at  the  instance  of  the  bail,  and  with- 
out collusion  with,  or  indemnity 
from,  the  defendant: — The  Court 
granted  the  application,  but  observ- 
ed, that,  in  future,  they  would  also 
require  the  affidavit  to  sUte  it  to 
be  at  the  expense  of  the  bail.  The 
King  V.  The  Sheriffs  of  London, 
M.SG.4'.  177 

10.  In  an  action  for  a  libel  contained 
in  a  letter  written  m  BuckinghsLm- 
shire,  the  Court  allowed  the  venue 
to  be  changed  from  London  to  that 
county,  on  the  usual  affidavit  that 
the  plaintiff's  cause  of  action  (if 
any)  arose  there,  it  not  appearing 
that  the  letter  was  published  or  cir- 
culated in  a  different  county ;  and 
— Held,  that  the  affidavit  was  suf- 
ficient, although  the  declaration  con- 
tained counts  for  slander,  as  well 
as  for  the  libel.  Tallent  v.  Morten, 
H.8&9G.^.  188 

1 1 .  The  plaintiff  having  commenced 
an  action  against  the  defendant,  it 
was  agreed  in  writing  that  he  should 
discontinue  it,  and  the  defendant 
engaged  to  pay  the  legal  costs  in- 
curred by  the  plaintiff  in  the  suit, 
as  between  party  and  party.    In  an 


action  to  recover. the  amount  of 
such  costs  after  taxation,  it  vras 
averred  in  'the  declaration,  that  the 
pbintiff  had  discontinued  the  ac- 
tion:— Held,  that  such  avenaeai 
could  not  be  supported  without 
proof  of  a  rule  to  discontinue. 
Fanshanfe  v.  Heard,  H.6&dGA. 

191 
}ft.  The  defendants,  being  bankn^it, 
were  sued,  and  suffer^  judgment 
by  default  in  Trwdy^  Term,  and 
final  judgment  was  eoleced  up,  and 
execution  iasued  thereon,  in  Mi- 
chaelmas Term  following*  On  the 
l^^tb  November  in  that  Term,  the 
defendants  obtained  their  certifi- 
cate, and,  on  the  same  day,  the  she- 
rifTs  officer  levied,  and  be,  no&vidi- 
standing  a  notice  that  the  defend- 
ant's certificate  had  been  allowed, 
being  about  to  seU  the  goods  seiz- 
ed, the  defendants  paid  the  amount 
of  the  debt  and  costs  into  Court, 
under  a  Judge's  Qr4er,  to  abide  die 
event  of  a  motion.  Od  application 
by  the  defendants  tp  have  the  mo- 
ney paid  out  to  tbem,  the  Court  re- 
fused to  interfere;  but  lefl  the  par- 
ties to  their  a»d^  ^p/erela.;  al- 
though it  was  lifted,  that,  by  the 
6  Geo.  4^  c.  16,  a.  l£6s  the  goods 
as  well  as  the  persons  of  bankrupts 
are  protejcted.  Hanson  v.  Bkiet/ 
H'.S&9  G,  4.  261 

l$p  To  a  declaration  in  debt,,  con- 
taining several  common  counts,  and 
concluding  '*  to  the  plaintiff's  da- 
mage of  10/.,"  the  sum  dananded 
at  the  commencement  bdi^  SSL, 
the  defendant  pleaded — that  he  did 
not  owe  the  plaintiff  the  «aid  sum 
of  10/.  above  demanded,  or  any  part 
thereof: — The  plaintiff havingsign- 
ed  judgment  as  for  want  of  a  plea, 
the  Court  set  it  aside  without  costs, 
the  defendant  undertaking  to  hriog 
no  action.  Edgington  v.  IWSf 
/f  .  8  &  9  G.  4.  276 

14.  A  person  was  arrested  within  the 
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liberty  of  the  Tower  of  London,  by 
an  officer  of  the  Sheriff  of  ^(M/e- 
sex,  under  a  writ  of  capias  without 
a  non  otnittas  clause;  and  gave  a 
bail-bond: — ^The  Court  refused  to 
order  it  to  be  delivered  up  to  be 
cancelled.  Bell  v.  Jacobs,  H.  8  & 
9  O.  4.  309 

15.  The  defendant  was  arrested  in 
the  Palace  Court  for  19/.,  and  re- 
moved the  cause  by  habeas  to  this 
Court.  l*he  plaintiff  recovered  2/. 
On  motion  by  the  defendant  for  his 
costs,  under  the  statute  43  Geo,  3, 
c.  46,  s.  3:— The  Court  held,  that, 
the  action  having  been  brought  in 
the  Faiaee  Court,  they  could  not 
interfere.  Costel(o\.  Cowley,  H. 
8&9  0.  4.  315 

16.  In  an  action  against  the  drawer  of 
a  bill  of  exchange,  he  pleaded  the 

-  delivery  of  twenty  pipes  of  Port 
wine  in  satisfaction: — The  Court 
refused  to  allow  the  plaintiffs  to 
sign  judgment  as  for  want  of  a  plea, 
although  it  was  sworn  that  the  plea 
was  altogether  false.  Smith  v. 
Backwell,  H.  S  Si  9  O.  4.        338 

1 7.  On  moving  for  a  rule  to  plead  se- 
veral matters,  the  substance  of  the 
pleas  mast  be  stated  to  the  Court 
— Per  Mr.  Justice  Park,  in  Smith 
v.  Backwell,  H.  S  &  9  G.  4.    338 

1 8.  Whereas,  great  expense  is  often 
xmnecessarily  incurred  in  making 
up  demurrer-books,  from  setting 
forth  those  parts  of  the  pleadings 
to  which  the  demurrers  do  not  ap- 
ply :  It  is  therefore  ordered,  that, 
from  and  after  the  end  of  this  pre- 
sent Hilary  Term,  when  there  shall 
be  a  demurrer  to  part  only  of  the 
dechiration,  or  other  or  subsequent 
pleadings,  those  parts  only  of  the 
pleadings  to  which  such  demurrer 
relates,  shall  be  copied  into  the 
demurrer- books ;  and,  if  any  other 
parts  shall  be  copied  therein,  the 
iVothonotary  shall  not  allow  the 
costs  thereof  on  taxation,  either  as 


between  party  and  party,  or  attor- 
ney and  client.  Reg.  Gen,  //.  8  & 
9  G.  4.  401 

19.  The  plaintifis  had  applied  for  and 
obtained  a  writ  o^mandamus,  under 
the  statute  13  Geo.  3,  c.  63,  s.  44, 
for  the  examination  of  witnesses  in 
India,  and  the  writ  and  depositions 
were  returned  to  this  country ;  but 
the  defendants  did  not  join  in  the 
application  for  the  writ,  nor  exa- 
mine or  cross-examine  witnesses 
under  it^  and  the  plaintiffs  obtain- 
ed a  verdict : — Held,  that  they  were 
not  entitled  to  the  costs  attending 
the  writ,  or  of  the  ofHce  copies  of 
the  depositions.  Fairlie  v.  Parker^ 
E.  9  Q.  4.  438 

20.  Bail  in  error  required  by  the  sta- 
tute 6  Geo.  4,  c.  96,  s.  1  (which 
was  passed  to  prevent  frivolous 
writs  of  error),  cannot  be  dispensed 
with,  although  there  be  error  in 
form  on  the  face  of  the  record. 
Wadsworth  v.  Gibson,  E.  9  G.  4. 

501 

21 .  In  an  action  by  the  assignees  of  a 
bankrupt,  a  clerk  of  the  defend- 
ant's attorney  delivered  a  plea  of 
the  general  issue,  at  the  office  of  the 
plaintifTs  attorney,  without  a  no- 
tice to  dispute  the  bankruptcy,  as 
required  by  the  statute  6  Geo.  4,  c. 
1 6,  s.  90.  On  the  same  day,  and  be- 
fore the  time  for  pleading  had  ex- 
pired, the  clerk  called  again  and 
took  away  the  plea,  saying  that  there 
was  a  mistake  in  it;  and  shortly  af- 
terwards he  delivered  another  plea 
witli  the  notice  attached : — Semble, 
such  notice  is  insufficient.  Lawrence 
V.  Crowder,E.  9  G.  4.  511 

22.  A  plaintiff  being  charged  in  ex- 
ecution, for  costs  on  a  verdict  ob- 
tained by  three  several  defendants, 
two  of  them  signed  a  note  for  his 
sixpences,  and  the  attorney  who 
conducted  the  cause  signed  for  the 
third,  who  was  abroad,  but  without 
any   authority  from  him: — Heldf 
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that  such  note  was  insufficient,  as 
the  authority  of  the  attorney  deter- 
mined on  final  judgment  being  sign- 
ed.  Macheaih  ▼.  Coohe,  E.  9  Q.  4. 

613 
S5.  A  British  consul  at  a  foreign  port 
has  no  authority,  under  the  statute 
6  Geo.  4,  c.  87,  s.  20,  to  administer 
an  oath  of  the  acknowledgment  of 
a  party  levying  a  fine.  HutchiMon, 
Ex  parte,  E.  9  G.  4.  559 

24.  The  Court  allowed  a  writ  of  dis- 
tringae  to  be  sued  out  under  the 
statute  7  &  8  Geo,  4,  c.  71,  s.  5,  on 
an  affidavit  of  the  Sheriff's  officer, 
that  he  could  not  serve  the  defend- 
ant personally  at  his  house ;  that 
he  believed  that  he  kept  out  of  the 
way  to  avoid  bein^  served;  and 
that  his  son  told  him  he  had  left 
home  for  that  purpose.  Turner  v. 
Smith,  E.  9  G.  4.  557 

25.  To  a  declaration  in  assumpsit, 
containing  a  count  on  a  bill  for 
857/.  lOtf.,  with  a  count  for  goods 
sold,  and  the  usual  money  counts, 
the  defendant  pleaded — as  to  the 
second  and  subsequent  counts,  ex- 
cept as  to  the  sum  of  857/.  10*. — 
non  atsumpsit ;  and — as  to  the  said 
sum  of  857/.  10*. — that,  afler  the 
making  of  the  promises,  and  before 
the  commencement  of  the  suit,  he 
drew  a  bill  on  F.  L,  ^  Co.  for  that 
sum,  and  indorsed  it  to  the  plain - 
tifls,  to  whom  the  defendant  was  still 
liable  on  it;  and — ^as  to  the  promise 
in  tUefrst  count  mentioned — that, 
before  the  said  bill  became  due,  the 
plaintiffs  indorsed  it  to  third  per- 
sons, to  whom  the  defendant  was 
still  liable.  On  an  affidavit  that 
the  plea  yras  false : — The  Court  or- 
dered it  to  be  struck  out,  unless  the 
defendant  would  consent  to  with- 
draw it,  and  undertake  to  plead  is- 
suably  within  two  days,  and  to  take 
short  notice  of  trial  for  the  Sittings 
after  the  Term.  Jones  v.  Studd,  E. 
9  G.  4.  643 


26.  The  defendant,  an  uncertificated 
bankrupt  at  the  time  of  his  arrest, 
put  in  bail,  and  pleaded  the  general 
issue,  and  afterwards  delivered  a 
plea  of  his  bankruptcy  and  certifi- 
cate puis  darrein  contissuanee,  on 
which  the  plaintiff  withdrew  die  re- 
cord, and  countermanded  notice  of 
trial,  and  the  defendant,  after  rule  to 
reply,  signed  judgment  of  naiqnros 
and  tax^  his  costs : — ^The  Court 
ordered  the  proceedings  on  the 
judgment  to  be  stayed,  without 
costs.  Baker  v.  Morrey,  M,  8  G. 
4.  158 
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1.  A  plaintiff  being  charged  in  exe- 
cution, for  costs  on  a  verdict  ob- 
tained by  three  several  defendants, 
two  of  them  signed  a  note  for  his 
sixpences,  and  the  attorney  who 
conducted  the  cause  signed  for  the 
third,  who  was  abroad,  but  without 
any  authority  from  him: — Heid, 
that  such  note  was  insafficioit,  as 
the  authority  of  the  attorney  de- 
termined on  final  judgment  being 
signed.  Macheath  v.  Cooke,  E.  9 
G.  4.  513 

2.  A  defendant  in  execution  on  a  ea. 
sa.  issued  upon  a  judgment  obtain- 
ed against  him,  applied  to  be  dis- 
charged. The  plaintiff  had  become 
bankrupt,  and  died  intestate.  His 
assignees,  and  his  widow  (who  ad- 
ministered), both  disclaimed  hav- 
ing any  interest  in  the  damages 
awarded,  or  in  the  subject-matter 
of  the  suit ;  but  it  did  not  appear 
that  either  of  them  had  actually 
assented  to  the  discharge: — ^The 
Court  refused  to  interfere,  the  le- 
gal right  to  discharge  him  being  in 
the  administratrix.  Fothergili  v. 
fValton  ^  Rondeau.  745 
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PROCESS. 
See  Practics. 

PROMOTIONS,  1, 179. 

PROVISIONAL  ASSIGNEE. 

See  Insolvent  Debtors. 

PUBLIC  LIBRARIES. 
See  LiTS&ARY  Property. 

PUIS  DARREIN  CONTINU- 

ANCE. 

See  Practice,  26. 

RECOVERY. 
See  Fine. 

1.  In  a  recovery,  the  acknowledf^- 
ment  of  the  first  vouchee  was  tak- 
en at  Calcutta,  1 6th  Janttary,  1 82  7, 
and  the  commissioners  named  in 
the  dedimus  had  omitted  to  indorse 
the  return  thereon,  and  the  word 
"  sixteenth"  was  written  on  an 
erasure  in  the  jurat  of  the  affidavit 

"of  the  commissioners,  of  the  ac- 
knowledgment of  the  warrant  of 
attorney.  The  second  vouchee, 
who  was  tenant  for  life,  died  on  the 
5th  February,  1827:— The  Court 
allowed  the  returns  of  the  writ  of 
entry  and  summons  to  be  abridged 
to  three  returns  inclusive,  instead 
of  four  as  required  by  the  stat.  24 
G.  2,  c.  48,  s.  8.  Still,  demandant ; 
Raymond,  tenant;  Law,  vouchee, 
M.  8  G.  4i.  136 

2.  The  Court  refused  to  allow  the 
original  writ  and  subsequent  pro- 
ceedings in  a  recovery  to  be  amend- 
ed, by  substituting  therein  "  Lan- 
cashire** for  *^  Berkshire,**  although 
it  was  sworn  that  the  parties  had 
no  property  in  the  latter  county, 
and  that  tlic  premises  intended  to 


be  pasted  were  wholly  situate  in 
the  former.  Dolling,  demandant; 
Rice,  tenant;  Euston,  wouchee,  3f. 
8  G.  4.  178 

REGULA  GENERALIS. 

1 .  Whereas,  great  expense  is.  oflen 
unnecessarily  incurred  in  making 
up  demurrer-books,  from  setting 
forth  those  parts  of  the  pleadings 
to  which  the  demurrers  do  not  ap- 
ply :  It  is  therefore  ordered,  that, 
from  and  af^er  the  end  of  this  pre- 
sent//i/ary  Term,  when  there  shall 
be  a  demurrer  to  part  only  of  the 
declaration,  or  other  or  subsequent 
pleadings,  those  parts  only  of  the 
pleadings  to  which  such  demurrer 
relates,  shall  be  copied  into  the 
demurrer-books;  and,  if  any  other 
parts  shall  be  copied  therein,  the 
Prothonotary  shall  not  allow  the 
costs  thereof  on  taxation,  either  as 
between  party  and  party,  or  attor- 
ney and  client.  //.8&9G.  4.  401 

RELEASE. 
See  Evidence,  6. 
Executor,  1. 

REMANET. 

See  Practice,  5. 

REPLEVIN. 
See  Distress. 
Joint-tenants. 

REPLEVIN-BOND. 
1.  In  an  action  of  replevin,  it  was 
agreed  between  the  plaintiff  and 
defendant,  without  the  knowledge  or 
concurrence  of  the  sureties  in  the 
replevin-bond,  that  the  cause,  and 
all  matters  in  difference  between 
them,  should  be  referred  to  an  ar- 
bitrator, and  that  the  replevin-bond 
should  stand  as  a  security  for  suck 
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^wnm9$haMb0fmnd$o  bf  fbie: — 
Heldf  that  the  sareties  were  dis- 
charged. Archer  v.  HaU,  /T.  8  &  9 
G.  4.  285 

2.  A  plaiotiff  in  replevin  bavii^  tak- 
en no  proceedings  in  the  suit  for 
morcf  than  a  year  and  a  half  after 
entering  his  plaint  in  the  county 
court  :<^£fr(d,  to  amount  to  a 
breach  of  tbs  coodition  of.  the  re- 
plevin-bond, to  prosecute  the  suit 
with  effect  and  without  delay ;  al- 
tliough  judgment  of  nonpros  had 
not  been  signed  by  the  defendant. 
Axford  V.  Perreii^  E.  9  G.  4.  470 

RE-SALE. 

See  VsNDOR  and  Purchaser. 

RIGHT,  WRIT  OF. 

1.  By  the  statute  24  Geo.  2,  c.  48,  s. 
8,  the  demandant  in  a  vfrit  of  right 
must  adjourn  the  tenant's  essoin  to 
the  third  return.  Where,  there- 
fore, a  demandant  adjourned  the 
essoin  to  the  second  instead  of  the 
third  return,  and  the  tenant  enter- 
ed a  rule  with  die  clerk  of  the  es- 
soins, chat,  *'  unless  the  demandant 
adjourned  the  eisoin  to  the  third 
retuni,  9l  nonpros,  would  be  enter- 
ed;" and  after  the  time  to  which 
the  essoift  ought  to  have  bten  ad- 
journed, the  tenaoi  entered  a  n^ 
recipiatur^  and  signed  judgment  of 
non  pros,,  and  a  writ  of  grand  cape 
was  issued  in  the  action  by  the  de-* 
mandant,  on  the  same  day,  but 
shortly  after,  the  judgment  had 
been  so  signed: — The  Court  set 
aside  the  writ  for  irregularity. 
RowUs^demsmxduii;  £owly,ienanU 
M.  8  G.  4.  % 


RULE  TO  PLEAD. 
&e  Practice,  17. 


SET-OFF. 

SCOTCH  DECREE. 
See  Ajsumbot,  1. 

Fo&MIOM  JonnMWHT> 

SECURITY  FOR  COSTS. 
Set  CoitBy  1; 
Practics,  4. 

SEKW. 

See  Pleading,  d. 

SERVANT. 

See  Mastek  Ain>  Servaht. 

SET-OFF. 

1,  Where  an  action  had  been  bKMJght, 
and  damages  recovered  by  the  de- 
fendant agaiflfit  the  plaintiff,  and 
another  action  had  beenbronght, 
and  damages  veoovered  by  the 
plaintiff  against  the  defendant  and 
three  others  for  a  Uespasi»  in 
which  lalter  action,  die  d^endsnt, 
who  waa  the  plaintiff  in  Che  Saxma 
action,  was  the  only  subatantiat  de- 
fendant (he  having  indemnified  ^ 
other  three):— The  Couirt  alloiKd 
the  damages  and  costs  of  the  first 
actioa  to  be  set  off  against  the  da- 
mages and  x:osts  in  the  aeodHd. 
Bourne  v.  Bennett  and  Others^  if. 
8  (7.  4.  141 

%,  Where  a  party  has  a  right  to  sueona 
policy  in  ms  own  name^  and  haa  also 
a  lien  on  the  goods  insured  there- 
by, he  may  set  off  the  amount  of  a 
loss  incurred  before  the  arrival  of 
the  goods,  in  an  action  for  pre- 
miums brought  by  the  assignees  of 
the  under-writer  who  subscribed 
the  policy,  and  who  became  bank- 
rupt since  the  loss.  Therefore,  an 
insurance  broker  having  been  sued 
by  assignees  of  a  bankrupt,  for  pre- 
miums received  iyy  him  on  policies 
subscribed    by   the    bankrupt:— 


STAGE-COACH. 


STATUTES. 
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Heldj  that  the  defendant  might  set 
off  a  loss  on  goods  in  one  of  those 
policies  effected  in  his  own  name, 
by  the  order  of  his  principals,  al- 
though the  goods  belong  to  the 
principals,  the  broker  having  a  lien 
on  them.  Daviei  v.  Wilkinson^  E. 
9  G.  4.  50ft 

SHAM  PLEA. 
See  Pleadiko,  10. 

SHERIFF. 
See  EscAPS. 
Pleading,  6. 
Practice,  9, 12. 
TsovER,  3,  5. 

1  •  On  a  motion  to  set  aside  an  attach- 
ment against  the  Sheriff  (the  bail 
in  the  action  having,  by  mistake, 
justified  in  the  Court  of  King'i 
Bench  instead  of  in  this  Court),  the 
affidavit  stated  that  the  application 
was  made  at  the  instance  of  the 
bail,  and  without  collusion  with,  or 
indemnity  from,  the  defendant : — 
The  Court  granted  the  application, 
but  observed,  that,  in  future,  they 
would  also  require  the  affidavit  to 
state  it  to  be  at  the  expense  of  the 
bail.  TheiTtii^  y.  The  Sheriff  of 
London,  M.  8  O.  4.  177 

SHIPPING. 
See  Caebisk,  2. 

SLANDER. 

See  Libel,  2. 
Practice,  10. 

SPRING-GUNS. 

See  Action  on  the  Case,  1. 

STAGE-COACH. 

See  Action  on  the  Case,  3. 


STATUTE,  CONSTRUCTION 
OF. 

See  Act  of  Parliament. 

STATUTE  OF  FRAUDS. 
See  Frauds,  Statute  of. 

STATUTE  OF  LIMITATIONS. 
See  Likitations,  Statute  of. 

STATUTES  CITED  OR  COM- 
MENTED ON. 


21.  c.  16. 


James  I. 
Limitations. 


487 


William  III. 

4  &  5.  c.  18.  s.  3.     Outlawry.     185 

8  &  9.  0.  11.  s.  ft,     Costo.  140 

8  &  9.  c*.  11.  «.  8.     Assignment      of 

Breaches.  177 

George  I. 
J31.  c.  3.    Affidavit  to  hold  to  BaQ. 

^0 

George  II» 
5«  c.  30.  «.  24.     Bankrupt  597 

7.  c.  8.  Stock-^bbing.  145 

19.  c.  87.  i.  1.   Insurance.  498 

24.  c.  44.  f.  1.  Notice  of  Action* 

846 
24.  c.  48.  f.  8.  Writ  of  Right.  1 
24.  c.  48.  M.  8&9.   Recovery.  186 

George  III. 
18.  c,  68.  s,  44.  Mandamus.  488 
14.  e.  78.  s.  41.  Party-wall.  454 
48.  c.  46.  s.  8.  Costs.  815,  355 
47.  sees.  2.  c.  72.  ss.  3ft  &  84.  Wa- 
ter-Works' Company.  195 

54.  c.  156.    Literary  Property.  415 

55.  c.  194.  M.  21,29.  Apothecaries' 
Company.  588 

George  IV. 
1.  c.  119.  s,  10.    Insolvent  Debtor. 

91 
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3.  c.  Ivii.     Private  Act.  490 

6.  c.  16.   Si.  54  &  55.     Bankrupt 

(AnmtUy.)  574 

6.  c.  16.  s.  90.     Bankrupt  (Notice 

iotUifmie.)  511 

6.  c.  16.  #.  92.    Bankrupt  f  riwer.; 

448 
6.  c.  16.  *.  126.  Bankrupt  (Trorer.; 

261 
6.  c.  87.  «.  20.     British  Consul.  559 

6.  c.  cxxxv.     Private  Act.  490 

7.  c.  57.  #.  11.     Insolvent  Debtor. 

19 
7  &  8.  c.  18.    Spring-guns.  621 

7  &  8.  c.  71.  *.  5.     Di$tringas.    557 

STAYING  PROCEEDINGS. 

See  Taov£R,  1. 
Practice,  26. 

STOCK-JOBBING. 
See  Pleadino,  4. 

STOPPAGE  IN  TRANSITU. 

1 ,  Goods  were  shipped  on  the  5th 
/ipril,  18  24,  by  ff.  ^  Co.,  for  one 
Gilbert,  on  board  a  vessel  address- 
ed to  the  defendant's  wharf.  An 
invoice  of  the  goods  was  sent  to 
Gilbert,  stating  them  to  be  bought 
and  shipped  for  him  and  on  his  ac- 
count and  risk,  and  in  the  ship's 
manifest  they  were  marked  to  be 
delivered  "  to  order."  The  vessel 
arrived  at  the  wharf  on  the  12th, 
but  the  goods  were  not  landed.  On 
the  lOthy  Gilbert  committed  an  act 
of  bankruptcy,  whereupon  a  com- 
mission was  issued  against  him  on 
the  14th.  On  the  17th  the  goods 
were  claimed  by  fL  person  on  be- 
half of  the  consignors;  and  on  the 
1 9  th,  the  messenger  under  the  com- 
mission produced  the  invoice  that 
had  been  sent  to  Gilbert,  and  de- 
manded the  goods.    The  defendant 


STOPPAGE  IN  TRANSITU. 

delivered  them  to  the  eonsignon' 
agent ;  and  the  awigoeeg  toed  him 
in  trover : — Held^  tlut  the  traudtui 
was  not  at  an  end,  and  that  the 
consignors  of  the  gooda  liad  a  right 
to  stop  them.  Tucker  v.  Hm^- 
ry,H.S&9G.  4.  378 

2.  A  dealer  in  London  ordered  goodi 
of  the  plaintiff,  a  merchant  at  £dt8- 
burgh.  The  gooda  were  shipped, 
and  invoices  sent  to  the  vendee, 
which  he  received  on  the  29th  Oc- 
tober. Part  of  the  goods  arrived  at 
a  wharf  in  London  on  the  2d  No- 
vember, and  the  remainder  on  the 
4th ;  the  whole  were  landed  on  the 
6th.  On  the  2d,  the  vendee,  be- 
ing insolvent,  told  his  clerk  that  he 
would  not  receive  the  goods,  and 
desired  him  to  direct  one  F.,  sn 
attorney,  to  cause  them  to  be  stop- 

^  ped  for  the  vendor.     The  attorney, 
accordingly,  on  the  3d  November, 
gave  notice  to  the  wharfinger  not 
to  deliver  the  goods  which  had  then 
arrived;  and,  on  the  4th,  wrote  to 
the  vendor  to  inform  him  of  the 
stoppage.     On  the  6th,  the  vea- 
dor's  agent  returned  an  answer,  re- 
questing the  attorney  also  to  stop 
the  goods  that  arrived  on  the  4tb, 
which  he  accordingly  did  verbslly. 
The  agent,  on  the  same  day,  wrote 
to  the  wharfinger,  confirming  the 
act  of  the  attorney.     On  the  7th, 
the  goods  were  seized  by  the  she- 
riff, under  an  execution  against  the 
consignee,  and  afterwards  sold:— 
Held,  that  the  vendor  was  entided 
to  recover  the  value  of  the  goods 
in  an  action  of  trover  against  the 
sherifl^  as  the  contract  between  the 
vendor  and  the   vendee  was  re- 
scinded before  the  right  of  the  ex- 
ecution-creditor had  intervened;— 
that  the  trantitus  was  not  at  an  end 
on  the  arrival  of  the  goods  at  the 
wharf;— :and  that  the  vendor  sadop- 
tion  of  the  act  of  the  attorney  for 
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the  vendee,  before  the  seizure  un- 
der the  execution,  amounted  to  an 
assent  to  the  repudiation  of  the 
contract.  Bar  tram  v.  Farebrother^ 
E.9G.4i.  515 

SUBMISSION. 

See  Arbitration. 


SUPERSEDEAS. 
See  Bankrupt,  6. 

SUPPLEMENTAL  AFFIDAVIT. 
See  Affidavit  to  hold  to  Bail,  1 . 

SURETY. 

See  Annuity. 

Arbitration,  1. 
Replevin. 

SURGEON. 

1 .  A  member  of  the  Rotfal  College 
of  Surgeons  cannot  sue  for  medi- 
cines furnished,  unless  he  be  also 
certificated  by  the  Apothecarien* 
Company, 

Semble,  that  a  surgeon  may  re- 
cover for  such  medicine  as  is  ne- 
cessarily administered  in  a  surgical 
case.  Allison  v,  Haydon,  E.  6  G. 
4.  588 

TOLLS. 
See  Act  of  Parliament,  2. 

TOWER  OF  LONDON. 
iS'ee  Practice,  14. 

TRESPASS. 

1 .  To  a  joint  action  of  trespass  against 
four  defendants,  one  of  them  plead- 
ed a  ftdsnomer  in  abatement,  and 


concluded  by  praying  judgment 
"  of  ike  writ,  and  t^  the  same 
may  be  quashed,  ^cJ": — Held,  bad 
on  general  demurrer,  as  the  misno^ 
mer  only  operated  to  abate  the  writ 
as  to  the  party  misnamed.  Wade  v. 
Stiff,  M.  8  O.  4.  26 

St.  By  an  act  of  Parliament  (47(7.  3, 
c.  72)  for  supplying  the  inhabitants 
of  certain  parishes  with  water,  the 
Company  were  empowered  (sect* 
92)  to  make  and  maintain  water- 
works, aqueducts,  &c.  &c.;  and, 
for  the  purpose  of  distributing  the 
water  to  the  different  inhabitants, 
to  dig  and  break  up  the  soil  and 
pavement  of  any  of  the  roads,  high- 
ways, footway^t  commons,  streets, ' 
lanes,  alleys,  passages,  and  public 
places,  within  and  near  to  the  said 
parishes;  and  by  the  34th  section, 
it  was  provided,  that  the  Company 
should  not  make  any  aqueduct,  &c. 
across  or  over,  or  enter  upon,  the 
private  lands  or  grounds  of  any 
person,  wUhout  the  consent  of  the 
owner  or  occupier ;  or  into  or  upon 
any  common,  without  the  consent 
of  the  lord  of  the  manor : — Held, 
that  the  word  footnays,  in  the  3  2nd 
section,  must  be  confined  to  foot- 
ways before  houses,  or  in  public 
places,  and  not  extended  to  foot- 
ways running  across  inclosed  fields. 
Scales  V. Pickering,  H,8&9G.4i. 

195 

3.  In  trespass  for  breaking  and  en- 
tering the  plaintiff's  ship,  and  seiz- 
ing and  converting  his  goods,  the 
defendants  justified  under  a  writ 
of  fieri  facias,  to  which  the  plain- 
tiff replied  de  injurid  sud  proprid 
absque  residuo  causce^  and  new-as- 
signed that  the  defendants  entered 
the  ship  and  took  the  goods  for 
other  purposes  than  those  mention- 
ed in  the  plea: — Held,  that  it  was 
competent  to  the  Judge  to  leave  it 
to  the  Jury  to  say,   whether  the 
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goodfl  were  hcndide  taken  under 
the  writ,  or  whether  the  execution 
was  resorted  to  as  a  colour  for  tak- 
ing them,  and  not  to  effect  a  levy 
by  virtue  of  the  writ.  Lttcas  v. 
NotkelU,  E.^G.i.  783 

4.  A  ship-oi^ner,  by  charter-party, 
let  his  ship  for  a  year,  to  take  any 
goods  Oh  board  which  th6  freighter 
should  tender,  and  the  freight  was 
to  be  paid  ten  days  afler  the  deli- 
very of  the  cargcl : — Heldf  that  the 
owner  had  sufficient  possession  of 
the  shTp  to  maintain  trespass  against 
wrong-doers  for  entermg  her,  al- 
though he  had  no  lien  on  the  cargo 
for  the  freight.  Ibid. 

TROVER, 
Se€  Bavkrupt,  8. 

CARfttSB,  1,  3. 

1.  In  trover  for  several  letters,  one 
of  which  was  addressed  to  the 
plaintiff^  and  the  others  to  N.  /f., 
or  to  the  plaintiff,  if  ^.  H.  had  left 
England,  the  Court  ordered  the 
proceedings  to  be  stayed,  on  the 
defendant's  deirnering  up  to  the 
plaintiff  the  letter  addressed  to  him, 
and  payii^  the  casta  of  the  action 
and  application,  if  the  plaintiff  would 
accept  the  same  in  discharge  of  the 
action;  but  ordered)  that,  if  he 
would  not  accept  that  letter,  and 
did  not  recover  danoages  for  tlie 
others,  or  should  recover  nominal 
damages  obly  for  (kat  offered  to  be 
delivered  up,  he  was  to  pay  the 
costs  of  the  action.  Eark  v.  Hoi' 
derness,  H.S&9G.4.  StS^ 

2,  Goods  were  shipped  on  the  5th 
April,  18J?4,  by  n.  ^  Co,,  for  one 
Gilbert,  on  board  a  vessel  address- 
ed to  the  defendant's  wharf.  An 
invoice  of  the  goods  was  sent  to 
Gilbert,  stating  them  to  be  bought 
and  shipped  for  him  and  on  his  ac- 
count and  risk,  and  in  the  ship's 
manifest  they  were  marked  to  be 


delivered  "to  order."  The  vessel 
arrived  at  the  wharf  an  the  12th, 
but  the  goods  were  not  landed.  On 
the  10th,  Gilbert  committed  an  act 
of  bankruptcy,  whereupon  a  com- 
mission was  issued  against  bim  on 
the  I4th.  On  the  17th  the  goods 
were  claimed  by  a  person  on  be- 
half of  the  consignors ;  and,  on  the 
19th,  the  messenger  under  the  com- 
mission produced  the  invoice  that 
had  been  sent  "to  GUbert^  and  de- 
manded the  goods.  The  defendant 
delivered  them  to  the  consignors' 
agent;  and  the  assignees  sued  bim 
in  trover: — Held,  that  the  tran$iius 
was  not  at  an  end,  and  that  the 
consignors  of  the  goods  had  a  nght 
to  stop  th^m.  Tucker  v.  H^m- 
phery,  j?.  8  &  9  G.  4.  378 

.  A  dealer  in  London  ordered  goods 
of  the  plaintiff,  a  merchant  at  Edim- 
burgh.  The  goods  we^e  shipped, 
and  invoices  sent  to  the  venidee, 
which  he  received  on  the  29th  Oe- 
lober.  Part  of  the  goods  arrived  at 
a  wharf  in  London  on  the  2d  AV 
vember,  and  the  remainder  on  the 
4th;  the  whoTe  were  landed  on  the 
Gth.  On  the  2d,  the  vendee,  be- 
ing insolvent,  told  his  clerk  that  he 
would  not  receive  the  goods,  and 
desired  him  to  direct  one  V,,  an 
attorney,  to  cause  them  to  be  stop- 
ped for  the  vendor.  The  attorney, 
accordingly,  on  the  Sd  November, 
gave  notice  to  the  wharfinger  not 
to  deliver  the  goods  which  had  then 
arrived ;  and,  on  the  4ih,  wrote  to 
the  vendor  to  inform  him  of  the 
stoppage.  On  the  6ib,  the  ven- 
dor s  agent  returned  an  answer,  re- 
questing the  attorney  also  to  stop 
the  goods  that  arrived  on  the  4th; 
which  he  accordingly  did  verbal- 
ly. The  agent,  on  the  same  day, 
wrote  to  the  wharfinger,  confirming 
the  act  of  the  attorney.  On  the 
7th,  the  goods  were  seized  by  the 
sheriff  under  an  execution  against 


TROVER. 


VARIANCE. 
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ttie  consignee,  and  after wrards  sold : 
^ — Held,  that  the  vendor  was  en« 
titled  to  recover  the  value  of  the 
goods  in  an  action  of  trocer  against 
'  the   sheriflf)   as   the  contract    be- 
'  tween   the  vendor  and  the   ven- 
dee was  rescinded  before  the  right 
of  the  execution-creditor  had  in- 
tervened;— that  the  transitw  wlw 
not  at  an  end  on  the  arrival  of  the 
goods  at  the  wharf; — and  that  the 
vendor's   adoption   of  the  act  of 
the  attorney  for  the  vendee,  before 
the  seizure  under  the  execution, 
amounted  to  an  assent  to  the  re- 
pudiation of  the  contract,  Bart  ram 
V.  Farebrother,  E.  0  G.  ^.       515 
4.  The  plaintifis  procured  for  one  •/• 
f .  the  loan  of  1000/*,  on  a  bill  for 
3500/.,.  accepted  by  the  defendant, 
"With  the  consent  of  P.,  the  lender, 
and  J,  E.,  the  bill  was  lefl  in  the 
bands  of  the  plaintiffs,  as  security 
for  the  repayment  of  the  money 
advanced.     J.  E,^  being  indebted 
to  the  plaintiflfs,  afterwards  wrote 
to  them  as  follows ;  '*  The  bill  of 
,  3500/.  you  will  please  to  hold»  sub- 
ject to  the  1000/.,  as  also,  for  any 
advances  or  law  expenses  you  have 
against  me."    The  defendant  frau- 
dulently obtained  the  bill  out  of  the 
custody  of  the  plaintifis.     P.  sued 
him  in  trover,  and,  by  the  award 
of  an  arbitrator,  recovered  the  sum 
he  advanced:  —  fields   that,  not- 
witbstanding  the  recovery  by  JP., 
the  plaintins  were  also  entitled  to 
recover  in  trover  against  the  defen- 
dant, the  amount  due  to  them*  from 
J.  B.     Knight  V.  Legh,  E.  9  G.  4. 

528 
5,  If  a  sheriff  take  goods  in  execution 
after  an  act  of  bankruptcy  com- 
mitted by  the  party  against  whom 
such  execution  is  sued  out,  the 
sherifT  is  liable  to  the  assignees  in 
trover,  although  he  had  no  notice 
of  the  act  of  bankruptcy,  and  al- 
though   the  commission  did  not 


issue  until  nearly  ^wo  months  af- 
ter the  execution, — on  the  ground 
that  the  propexty  of  the  bankrupt 
vests  in  his  assignees^  from  the  time 
of  the  act  of  bankruptcy,  by  rela- 
tion;—rand  this  althpugh  the  goods 
seized  were  not  removed  froni  the 
premifes,  but  were  only  detained 
there  until  the  amouAt  directed  to 
be  levied  was  paid  by  the  bankrupt 
to  the  sheriff.  Price  y,  BHyar^  E, 
9  G.  4.  541 

6.  A,  purchased  goods  of  j5,  for  C, 
who  gave  A,  bis  acceptance  for 
their  amount.  C«  having  become 
bankrupt,  A,  proved  ihe  accept- 
ance under  the  commission,  and 
afterwards  returned  the  goods  to 
B.,  on  whidi  C*$  acceptance  was 
destroyed.  In  aft  luaiioR  of  trover 
by  the  assignees  of  C: — Held^ 
that  the  Jury  were  warranted  ia 
finding  that  A*  ^  B.  had  been 
guilty  of  a  joint  conversipn.  Rob' 
son  v.  Alexander,  E.  9  G.  4.     448 

TRUSTEES, 
See  Dsvisb; 

UNDERTAKING. 

See  Assumpsit,  3. 

UNDER-WRITER, 

&ff  lKSQA4irCB. 

VARIANCB. 

See  P&ACTicE,  2. 

Justice  of  the  Peace. 
1 .  In  an  action  for  a  breach  of  pro- 
mise of  marriage,  the  promises  de- 
clared on  were,— ;/?rs/,  to  marr^  on 
request; — secondly,  the  like,  assign- 
ing for  breach,  that  the  defendant 
had  married  another; — tkirdl^t  to 
marry  within  a  reasonable  time; 
—and,  lastly,  to  marry  generafly. 
The  proof  was,  that  the  defendant 
had  said,  that  he  would  marry  the 
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VARIANCE. 


VENUE. 


plaintiff  in  Jtdy: — Held,  that,  not- 
withstanding thia  variance,  the  Jury 
were  warranted  by  the  eyidence 
in  inferring  a  promise  to  marry 
generally;  and  that  the  plaintiff 
was  entitled  to  recover  on  the  last 
count  of  the  declaration*  PhiUips 
v.  CnUchley,  H.S&9G.4.     289 

2.  The  plaintiff,  in  ihejint  and  third 
counts  of  his  declaration,  alleged, 
that,  at  the  time  of  making  the 
agreement  with  the  defendant,  he 
was  possessed  of  a  house  for  a 
certain  term  of  years,  to  expire  an 
the  25th  December,  1856;  and,  in 
the  second,  that  he  was  entitled  to 
the  term  under  and  by  virtue  of  a 
certmn  contract.  The  proof  was, 
that  the  plaintiff  was  possessed  of 
a  term  of  twelve  years  only ;  and 
there  was  no  contract  or  agreement 
under  which  he  was  at  that  time  en- 
titled to  an  extension  of  the  term : 
•— /TeM,  that  this  was  a  fatal  vari- 
ance, although  it  appeared  that  the 
plaintiff  had  since  become  possess- 
ed of  a  lease  to  expire  in  December, 
1856.  Routledgey.  Grant,  E.  9 
G.  4.  717 

8.  In  an  action  on  the  case  against 
the  proprietor  of  a  stage-coach,  for 
an  injury  sustained  by  a  passenger, 
the  declaration  alleged,  that  the  de- 
fendant was  the  owner  of  a  stage- 
coach for  the  conveyance  of  pas- 
sengers from  London  to  Blackheath, 
and  that  the  plaintiff  had  agreed  to 
become  a  passenger,  and  that  the 
defendant  had  agreed  to  receive 
her  as  soch  passenger,  to  be  carried 
from  London  to  Blackheath;  and 
the  evidence  was,  that  the  words 
"  London  to  Blackheath "  were 
painted  on  the  coach-door;  that 
the  coach  was  licensed  to  run  from 
C haring'C rosi  ov\y\  and  that  the 
plaintiff  was  taken  up  at  the  Ele- 
phatU  and  Castle  in  St,  George^s 
Fields:— Held,  that,  as  Charing- 
Cross  and  St,  George's  Fields  are 


both  in  common  parlance  styled 
"  London^*  the  variance  was  im- 
material, and  the  allegation  suflS- 
ciently  proved.  Diiehtmr.Chms, 
E,  9  G.  4.  785 

VENDOR  AND  PURCHASER. 

See  TaovEB,  9,  8. 

1,  The  defendant  ofiered  to  purdiase 
of  the  plaintiff  the  lease  of  a  house, 
requiring  possession  to  be  given  on 
the  25th  /u/y,  and  a  definitive  an- 
swer within  six  weeks.  The  plain- 
tiff accepted  the  pn^posal,  ofiering 
possession  on  the  1st  August.  The 
defendant  afterwards,  and  before 
the  six  weeks  had  expired,  retract- 
ed his  offer : — Held,  that  the  plain- 
tiff's acceptance  of  the  defendant's 
offer  not  being  in  the  terms  pro- 
posed, and  no  proper  acceptance 
of  it  having  been  given  before  the 
defendant  withdrew,  the  agreemenc 
was  vacated.  Routledge  v.  Grant, 
E.  9  G,  4.  717 

2,  A  broker  delivered  to  the  vendor 
bought  and  sold  notes,  written  on 
one  sheet  of  paper,  and  the  day  for 
payment  of  the  goods  was  inserted 
at  the  end  of  the  bought  note  only, 
but  in  those  made  out  for  the  pur- 
chasers, the  day  was  inserted  at 
the  end  of  the  bought  as  well  as  of 
the  sold  note: — Held,  that,  as  the 
bought  and  sold  notes  delivered  to 
the  vendor  were  both  written  on 
one  sheet  of  paper,  the  whole  must 
be  taken  as  forming  one  contract; 
and,  consequently,  that  there  was 
no  variance.  Maclean  v,  Dunn,  E. 
9  G.  4.  761 

8.  If  a  purchaser  refuse  to  accept 
goods  bargained  for,  the  vendor  may 
re-sdl  them,  and  recover  against  the 
purchaser  the  amount  of  the  loss 
on  such  re-sale.  Ibid, 

VENUE. 
1.  In  an  action  for  a  libel  contained 


WITNESS. 

in  a  letter  wriuen  ih  Buckingham* 
shire,  the  Court  allowed  the  venue 
to  be  changed  from  London  to  that 
county,  on  the  usual  alBdavit  that 
the  plaintiff's  cause  of  action  (if 
any)  arose  there ;  it  not  appearing 
that  the  letter  was  published  or  cir- 
culated in  a  different  county :  and 
— Held,  that  the  aflSdavit  was  suf- 
ficient, although  the  declaration 
contained  counts  for  slander,  as 
well  as  for  the  libel.  Tallent  v. 
Morten,  H.S&9G.^.  188 

WARRANT. 

See  Justice  of  the  Peace. 

WATER- WORKS  COMPANY. 
See  Act  of  Pahliamsnt. 

WILL. 
See  Devise. 
Executors. 

WITNESS. 

See  Etidence. 

1  •  A  woman  who  lives  with  a  man, 

uses  his  name,  and  passes  as  his 

wife,  is  a  competent  witness  on  his 

behalf,  in  an  action  brought  against 
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him ;  as  the  mere  circumstance  of 
cohabitation  only^oes  to  her  ere- 
dit»  not  to  her  competency..  Bat^ 
thews  V.  GaUndo,  E.  9  G.  4.  505 
.  In  order  to  shew  a  witness  inter- 
ested, it  is  necessary  to  prove  that 
he  has  an  immediate  interest  in  the 
event  of  the  suit,  or  must  derive  a 
certain  benefit  from  its  determina- 
tion one  way  or  the  other.  There- 
fore, in  trover  for  a  barge  which 
the  plaintiffs  claimed  under  a  pur- 
chase from  one  B,,  and  which  the 
defendants  also  claimed  under  a 
purchase  from  one  W.,  who  they 
alleged  to  have  bought  it  from  B., 
B.  was  called  as  a  witness,  when, 
on  an  objection  being  taken  to  his 
competency,  on  the  ground  of  in- 
terest, he  was  released  by  joint  knd 
several  releases  from  the  defendants 
and  W. : — Held,  that  the  release  by 
W.  rendered  B»  a  competent  wit- 
ness. Radbum  v.  Morris,  E.  9 
G.  4.  648 

WRIT  OF  ENTRY. 

See  Pleading,  3. 

WRIT  OF  RIGHT. 
See  Practice,  1. 


E\D  OF  VOL.  f. 


LONDON: 
W.  ll^DOWAtL,  PINTER,  PBMBBRTON-ROWy 
•      QOUGIl-SQUARB. 


^  ■  if 


o^h^  ' 


3  bios  ObS  fl31  511 


